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ACT:

Madhya Pradesh Tendu Patta (VWapar Viniyaman) Adhini yam
1964 Section 5-Wether restrictions on transport of tendu

| eaves inported fromoutside the State is violative of Part
X1l of the Constitution.

HEADNOTE

The respondent, a partnership firmof ~which the second

r espondent was a partner, carried on busi ness as
manuf acturers of bidis at various places in the State of
Madhya Pradesh. Bei ng unabl e to secure sufficient tendu
| eaves locally, the firmtook | eases for the collection of
such leaves in Bihar & Maharashtra. - They actually inported
tendu |eaves wunder two railway consignnents from Bihar

They informed the Divisional Forest Oficer about the sane
and asked permission for transport of the leaves and to
utilise them in their factories. By letter, the D F O
inforned the respondents that the | eaves nust not be noved
for bidi manufacture until perm ssion is given. ~Respondents
obeyed the order; but in spite of that, the Sub-divisiona
Forest Oficer seized two quantities of such leaves and
filed a conplaint alleging contravention of s.. 5 of Madhya
Pradesh Tendu Patta (Vyapar Viniyanman) Adhini yam. 1964.

The respondent filed a petition under Art. 226 of the
Constitution for a wit of certiorari qguashing the
conpl ai nt . The contention of the respondents was that the
Act did not prohibit inport of tendu | eaves from outside
nor- was there any restriction on a manufacturer to consumne
the same for the manufacture of bidis or the Rules nade
under the Act did not regulate the transport of the tendu
| eaves inported from outside.

The State however, contended that transport of tendu |eaves
whet her growmn locally or inmported from outside was
conpl etely prohibited under s. 5 of the Act, except by a
license-holder in terns of a permt issued. S.5(1) provides
that no person other than the State Governnent or an Oficer
of the State Governnment etc. shall purchase or transport
tendu |eaves. Further, the Act did not prohibit inmport of
tendu |eaves and so the Act is not violative of Arts. 31,
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301 and 304 of the Constitution and the control of novenent
of tendu | eaves after their inmport was in no way repugnant
to Arts. 301 and 304 of the Constitution. The State
contended that unless the State had the power to check the
purchase of tendu |eaves fromoutside the State and to
restrict the transport thereof wthin the State, the
nonopoly of State trading in tendu |l eaves would not be
effective. The H gh Court rejected these contentions of the
State and hence the appeal. Dismnissing the appeal

HELD : (1) Al the relevant provisions of the Act and the
rules made thereunder show that the ||egislature intended
that everybody growi ng |l eaves within the State should offer
the sanme to it to its agents in different units for sale and
the State was bound to purchase every single |lot of wusable
tendu | eaves. Prima facie trade in tendu |eaves could
consi st of dealing in those Ieaves, i.e., their purchase and
sale but transport 'of the | eaves once purchased or sold
woul d not prima facie be an organic or integral part of
dealing in those | eaves. [842 D

839

Vrajlal Manilal v. MP. State [1970] 1 S.C. R 400, followed.
(ii) I'n the present case, the transport of tendu |eaves
purchased outside but consigned to places within the State
to be used for the manufacture of bidis is not integrally
connected with the State nonopoly as envisaged in the Act.
The Act ought not to be construed so as to ban inport of
tendu leaves from outside the State or restrict their
novenent once they are wthin the State unless clear
| anguage was used in that behal f.” [844 (]

Akadasi Padhan v. State of Orissa, [1963] Supp. 2 S.CR
691, referred to

JUDGVENT:

Cl VI L APPELLATE JURI SDICTI ON: Civil “Appeal No. 684 of 1968.
Y. S. Dharmadhi kari, Advocate-<CGeneral for the State of
Madhya Pradesh and 1. N. Shroff, for the appellants.

M C. Setalvad, Ranmeshwar Nath and S. K. Dhol akia, for
respondent No. 1.

The Judgrment of the Court was delivered by

Mtter, J. This is an appeal froma judgment of the Madhya
Pradesh Hi gh Court quashing the proceedings initiated on the
conplaint filed by the Divisional Forest Oficer, Saugor  in
the Court of the Magistrate of the First Class ~Saugor for
i mposition of a penalty on the respondents.

The matter arises thus. Chhotahhai Jethabhai = Patel, a
partnership firmof which the second respondent,  Jhaverbha
Bhul abhai Patel 1is a partner, carried on business  on a
fairly large scale as nanufacturers of bidis at ~various
places in the State of Madhya Pradesh including- Saugor
Bei ng unable to secure sufficient quantities of tendu | eaves
grown in the forest units in the State, the firmtook [eases
for the collection of such |eaves in the States of Bihar
Maharashtra. They actually inported tendu | eaves under two
railway consignnments from Bi har to Saugor. They inforned
the Divisional Forest Oficer about the same and asked for
perm ssion for transport of the leaves and to utilise the
said |eaves for manufacture of bidis in their factories.
By letter dated July 27, 1965 the said Forest Oficer
intimated the firmthat the inported | eaves were not to be
noved for bidi manufacture until perm ssion was accorded for
SO doi ng. The respondents’ gri evance was t hat
not wi t hst andi ng t he above conmuni cation and in spite of the
fact that they had not noved the inported | eaves from their
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godowns, the Sub Divisional Forest O ficer Saugor seized two
quantities of such | eaves of 9007 bags inported from Garwah
Road, Bihar and 256 bags of tendu |leaves inported from
Bi ndourmaganj, Bihar and followed the same up by filing a
conplaint alleging contravention of s. 5 of the Mdhya
Pradesh Tendu Patta Wapar Vi ni yanan)
84 0
Adhi niyam 1964, hereinafter referred to as the Act. The
respondent s filed a petition under Art. 226 of t he
Constitution before the H gh Court for the issue of a wit
of certiorari quashing the conmplaint. The contention of the
respondents (inporters of the |eaves) before the H gh Court
was that the Act did not prohibit the inmport of tendu | eaves
fromplaces outside the State nor was there any restriction
on a nmanufacturer inporting such | eaves with the express
object of consunption of the same, in his factory for the
manuf acture of bidis and in any event the Act or the Rules
made t hereunder did not purport to regulate the transport of
tendu | eaves inported from places outside the State.
On behalf of the State it was contended that transport of
tendu | eaves whether grownin the State or outside the State
was conpletely prohibited by s. 5(2) of the Act and
regul ati on and control of transport of such inported |eaves
was necessary for  the successful working of the State
nonopoly in the trade of tendu | eaves envi saged by the Act.
Further the Act did not prohibit the inmport of tendu |eaves
and was not therefore violative of Arts. 31, 301 and 304 of
the Constitution and'the control of novenent of tendu |eaves
after their inport from another State was in no way repug-
nant to Arts. 301 and 304.
The High Court rejected the contentions of the State. Hence
t he appeal
In order to find out whether the ~action of the " Forest
Oficer was justified, we have to lookinto the relevant
provi sions of the Act and the rules franed thereunder. The
Act as its preanble shows is one'to make provision for
regulating in the public interest ‘the trade of tendu |eaves
by creation of State nobnopoly in such trade. By s. 1(2) it
was to extend to the whole of the State and under sub-s. (3)
of s. 1 it was to come into force in such area or areas and
on such date or dates as the State Governnent may, by
notification, specify. The broad schenme of the Act appears
to be as follows. Under s. 3 the State Government was
enpowered to divide every specified area defined incl. (h)
of s. 2 into such nunber of units as it may deemfit. 'S. 4
enpowered the State Government to appoint agents in - respect
of different units for the purpose of purchase of ‘and trade
in tendu | eaves on its behalf. Under s. 5(1);

"On the issue of a notification under /sub-

section (3) of section 1l in any area no
n ot her than-

(a) the State CGovernnent;

(b) an of ficer of State CGovernment
authorised in witing in that behal f; or
841

(c) an agent in respect of the unit in which

the | eaves have grown;

shal | purchase or transport tendu | eaves."
The two Explanations to this subsection show that purchase
of tendu | eaves fromthe State Government or its officers or
agents was not to be deened to be a pur chase in
contravention of the Act and a person having no interest in
a holding but acquiring the right to collect tendu |eaves
grown on such holding was to be deermed to have purchased
such leaves in contravention of the Act. Sub-s. (2) of the

per so
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section allowed a grower of tendu | eaves to transport them
fromany place within the unit wherein such | eaves had grown
to any other place in that unit and tendu | eaves purchased
from the State CGovernment or any officer or agent of the
CGovernment by any person for manufacture of bidis within the
State or by any person for sale outside the State could be
transported by such person in accordance with the terns and
conditions of a permit to be issued in that behalf. S. 7
enpowered the State Governnment to fix prices at which tendu
| eaves were to be, purchased by it or its agent and under s.
9 the State Government or their authorised officer or agent
was to be, bound to purchase at the price fixed under s. 7
| eaves offered for sale at the depot, subject to the right
of rejection of such I|eaves as were not fit for the
manuf acture of bidis. Under s. 1 1 all manufacturers of
bidis and all exporters of tendu l|eaves had to get
thensel ves regi stered i n"such manner as m ght be prescribed.
S. 12 ~enabled the State CGovernment to sell or dispose of
tendu | eaves  purchased by it or its agent as therein
prescribed. Under s. 1 5 any person contraveni ng any of the
provi si ons _of the Act or the rules thereunder was liable to
puni shment, both with inprisonment and fine and tendu | eaves
in respect of which such contravention took place were
liable to forfeiture by Government. S. 19 gave the
Government power to nmake rules to carry out the provisions
of the Act.

Rul e 4 franmed under the Act |ays downthe kinds of transport
permts which may be 'issued. They are to be, of four types
(i) for transport fromcollection depot to storage godown;
(ii) for transport fromone storage godown to another or to
di stribution centre; (iii) for transport froma distribution
centre to Sattedars or Mazdoors’ and (iv) ~for ‘transport
outside the State. The application for atransport ' permt
is to be wunder rule 9 in form’M andthe permt to be
issued is to be in form’M Form’'M gives the quantity of
tendu | eaves purchased, the place or places where they were
stored, the destination to which they were to be transported
and the place or places where transported | eaves were to be
stored. Simlar particulars are to be containedin a permt
in form’'N .

842

It was contended on behalf of the State that the Hi gh Court
had gone wong in taking the view that the object of the Act
was confined to trading in tendu | eaves grown in the State
as disclosed by the above provisions. It was urged that the
enmbargo on purchase and transport of tendu leaves by s. 5
was necessary for creation and preservation of “the State
monopoly in tendu leaves. It was submtted that there. was
nothing in the Act, which on the face of it showed  that
tendu |eaves nentioned in the different provisions were to
be confined to | eaves grown in the State. It was- further
submitted that unless the State had the power to check the
purchase of tendu | eaves fromoutside the State and in any
event to restrict the transport thereof within the State,
the nonopoly woul d not be effective. It was urged further
that transport of goods within the State was so essentially
integrated with the trade in the goods that the restriction
on transport should be upheld in the interest of the State
nonopol y.

We find ourselves wunable to accept the contentions put
forward by counsel on behalf of the State. Al the rel evant
provisions of the Act and the rules referred to above show
that the legislature intended that everybody growing |eaves
within the State should offer the sane to it or its agents
in different wunits for sale and the State was bound to
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purchase every single |ot of tendu | eaves unless the sane
could be said to be unfit for the manufacture of bidis.
Prima facie trade in tendu | eaves as was held by this Court
in Vrajlal Mnilal v. M P. State(l) would consist of
dealing in those leaves i.e. their purchase and sale but
"transport of the | eaves once purchased or sold would not
prima facie be an organic or integral part of dealing in
those | eaves." It was further held in that case:
- | permt system which regul ates t he
noverent of | eaves purchased by a nanufacturer
of bidis from the wunit where they
are purchased to his warehouse, then to the
branches and to the sattedars cannot up to
that stage be regarded as unreasonable in the
light of the object of the Act, the econonic
conditions prevailing in the State, and the
m schi ef which it-seeks to cure. At the sane
time to expect the manufacturer to get permts
issued to his sattedars for distribution by

them to t he i nnuner abl e mazdoor s of
conparatively small quantities of these |eaves
woul d not only be unr easonabl e but

frustrating."
In that case there was no question of inport of any tendu
| eaves fromoutside the State or the issue of any pernmits in
that regard. What was objected to was the insistence upon
transport permts for the | eaves to be distributed by the
manuf acturers to ‘his innunerable sattedars ‘and nazdoors
under s. 5 of the Act. It was held that though the section
"is couched in apparently w de | anguage,
(1) [21970] 1 S.C. R 400 at 408.

843

the very object of the Act, as disclosed by its long ' title,
contains inherent Ilimtations against an absolute or as
strictly regulated a ban as it would at first reading of the
section appear." Though the Court there uphel d the

provisions relating to the creation of the nonopoly in the
public interest in the nmatter of sale and purchase of /tendu
| eaves, it was not disposed to uphold the restrictions on
novermrent to the extent it was sought to be enforced by the
State in that case.
In comng to the above conclusion the Court relied on - the
di ctumin Akadasi Padhan v. State of Orissa(l)
"Alawrelating to a State nonopoly cannot, in
t he context, include all ~the provi si ons
contained in the said | aw whether they have
direct relation with the creation of the
nonopol y or no the sai d
expression should be construed to nean the | aw
relating to the nonopoly in its absolutely
essential features. If a law is passed
creating a State monopoly, the Court | shoul d
enquire what are the provisions of the said
law which are basically and essentially
necessary for creating the State nonopoly. It
is only those essential and basic provisions
which are protected by the latter part of Art.
19(6). |If there are other provisions made by
the Act which are subsidiary, incidental or
hel pful to the operation of the nmonopoly, they
do not fall under the said part and their
validity nmust be judged under the first part
of Art. 19(6). In other words, the effect of
the anmendnment nmade in Art. 19(6) is to protect
the lawrelating to the creation of nonopoly
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and that neans that it is only the provisions
of t he [ aw which are integrally and

essentially connected with the creation of the

nonopoly that are protected. The rest

of the
provi si ons which may be incidental do not fal
under the, latter part of Art. 19(6) and would
inevitably have to satisfy the test of the
first part of Art. 19(6)."
It is settled law that where two constructions of a
| egi slative provision are possible one consistent with the
constitutionality of the measure inpugned and the other
of fending the sanme, the Court will lean towards the first if
it be conpatible with the object and purpose of the inpugned
Act, the mischief which it sought to prevent ascertaining
fromrelevant factors its true scope and neaning.
It was in the light of this principle that the H gh Court
observed :
"If s. 5 of the Act or any of its provisions
were to be construed as prohibiting the inport
of tendu | eaves into
(1) [21963] Supp. 2 S.C.R 691
844
the State or restricted within the State of
i nported | eaves, then the provision would
clearly be invalid as violative of Arts. 301
and 304 of the Constitution."
Wt hout expressing our views on the subject we hold that the
entire provisions of the Act and the rules are consistent
with and aimat the State nonopoly in the trade of tendu
| eaves in case of |eaves grown or _produced in the State and
the |legislature never intended that the nmonopoly should be
operative even to the extent of banning -inport of tendu
| eaves fromoutside or stalling the tendu | eaves once they
found their way into the State fromoutside. The transport
of tendu | eaves purchased outside but consigned to places
within the, State to be used for the manufacture of 'bidis is
not integrally connected with the State nonopoly as
envi saged in the Act. It stands to reason’ that
manuf acturers of bidis in the State of Mudhya Pradesh would
not think of inporting tendu |eaves from distant places
like, Bihar and Maharashtra if they could help it and it
nust be the exigencies of the situation which drives a
manufacturer of bidis to such course of action. In _-any
event, the Act ought not to be construed so-as to ban inport
of tendu I|eaves fromoutside the State or restrict their
novermrent once they were within the State unless clear

| anguage was used in that behalf. |If and when such express
enbargo is inposed, a question may arise as to whether it
offends the different provisions of Part X Il ~of the

Constitution.

In the result the appeal fails and is disnissed with costs.
S.C Appeal dism ssed.
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