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ACT:

prevention of /Corruption Act, 1947, 'Section 6 scope of-
Wet her sanction of conpetent authority is necessary for
prosecution when in fact on the said date the enpl oyee was
out of service, but on appeal in a departmental enquiry, he
is ordered to be reinstated wth retrospective effect-
Constructi on of deem ng provision

HEADNOTE

The appel l ant was being  prosecuted for offences under
sections 120-B, 420, 471 and 468 read with section 34
P.C., Section 167 (72) of the Sea Custons Act and Section
5(2) read with section 5(1)(d) of the Prevention of
Corruption Act 1947. At the time when the charge sheet was
filed and the special judge took cognizance against the
appel l ant sonetime in Cctober, 1970, the appell ant ceased to
be a public servant and, therefore, no —sanction under
Section 6 of the Prevention of Corruption Act, 1947 was
obt ai ned. The departnental enquiry against the —appellant
ended in his dismissal but the President-of India allowed
hi s appeal and set aside the order of renoval from service
passed by the Collector of Customs against him wth
directions to treat the period of absence from5-9-1967 til
the date of reinstatemrent as under suspension, and to
institute de novo proceedings against the appellant after
rectifying the defect in the charge sheet.

Wi le the departmental proceedings were going on, the
trial against the appellant proceeded to its logical end
except the argunments being heard. The appellant on being
reinstated filed an application before the special Judge
praying that all further proceedings be dropped as the
prosecution against the appellant was initiated in the
absence of a proper and valid sanction having been obtai ned
under Section 6 of the Prevention of Corruption Act. The
special Judge rejected it and the H gh Court confirned the
rejection.

Di sm ssing the appeal by special |eave, the Court
N

HELD: 1. Section 6(1) of the Prevention of Corruption
Act, 1947 applies only where at the time when the offence
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was conmitted the offender was acting as a public servant.
If the offender had ceased to be a public servant then
section 6 would have no application at all. Furthernore, the
poi nt of tine when the sanction has to be taken must be the
time when the Court takes cognizance of an offence and not
before or after. If at the relevant tinme, the offender was a
public servant no sanction under section 6 was necessary at
all. [835E-F]

In the instant case, no sanction under section 6 of the
Act was necessary, as the appellant had ceased to be a
public servant at the tine when the cogni zance of the case
was taken against himby the special Judge. [836F]

S. A Venkataranman v. The State, [1958] SCR 1037; C. R
Bansi v. State of Mharashtra, [1971] 3 SCR 236 foll owed.
833

2. A deening provision cannot be pushed too far as to
result in a nmpost ~anonalous or- absurd position. A deem ng
provi si.on shoul d° be confined only for the purpose for it is
meant . [ 837C, 838A]

Conmi ssi oner of Sales Tax, U.P. v. The Mddi Sugar MIls
Ltd., [1961] 2 SCR 189; Braithwaite & Co. India Ltd. wv.
Enpl oyees’ State Insurance Corporation, [1968] 1 SCR 771;
Bengal Inmmunity Co. Ltd. v State of Bihar and Ors., [1955]
2 SSCR 603; Conm'ssioner of Income Tax, Bonbay Gty v.
El phi nstone Spinning and Weaving MIlls Co. Ltd., 40 I.T.R
142; applied.

3. In the instant case:

(a) The order  of the President reinstating the
appel l ant and creating a |l egal fiction regarding the period
of suspension nust be limted only so far as tinme period of
and the incidents of suspension were concerned and coul d not
be carried too far as to project it ~even.in cases where
actions had already been taken. [838A-B]

(b) The dismssal was not a nullity so as to vitiate
all proceedings. The order passed by the President was not
an order on merits. It was mnerely an order passed by the
President in an appeal an a departnmental enquiry and the
appel | ant succeeded because of ‘a manifest defect in the
charge sheet. The President never intended that the
appel I ant should be deened to have been reinstated even for
the purpose of section 6 of the POCA 1947 so as to nullify

actions conpl eted, consequences ensued —or transactions
closed. In fact when the President observed that the
appel  ant shal | be deened to have been placed under

suspension from the date of the original order of dismssa
it merely meant that for the purpose of —certain civi
consequences flowing fromthe order of the President nanely
the grant of subsistence allowance or other benefits. the
order would be deenmed to be retroactive in character. [837A-
d

(c) At the time when actual cognizance by the Court was
taken the appellant ceased to be a public servant having
been renmoved fromservice. |If sone years |ater he had been
reinstated that would not make the cognizance which was
validly taken by the Court in October, 1970, a nullity or
render it nugatory, so as to necessitate the taking of a
fresh sanction. [838B-(

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Criminal Appeal No.
362 of 1975.

Appeal by Special Leave fromthe Judgnent and order
dated the 11th July, 1975 of the Kerala H gh Court in
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Crimnal Revision Petition No. 73 of 1975.

S. Govind Swam nadhan, E. V. Rangamand N. S Sivam for
the Appell ant.

Soli J. Sorabjee, Addl. Sol. Genl. of India, R N
Sachthey and E. C. Agarwal a for the Respondent.

The Judgrment of the Court was delivered by

FAZAL ALI, J.-This appeal by special leave is directed
agai nst the judgnent and order of the Hi gh Court of Kerala
dated 11th July, 1975
834
dismssing a crimnal revision petition filed by the
appel | ant before the H gh Court

The point involved in the present appeal lies within a
very narrow conpass. The appel |l ant was being prosecuted for
of fences under sections 120-B, 420, 471 and 468 read with
section 34 |1.P.C, section 167 (72) of the sea of the Sea
Customs Act and section'5 (2) read with section 5 (1)(d) of
the Prevention ~of Corruption Act. At the tine when the
chargesheet was filed and the Special Judge took cogni zance
agai nst the appel l ant sonetine in Cctober, 1970 the
appel | ant ceased to be a public servant and, therefore, no
sanction under section 6 of the Prevention of Corruption Act
(hereinafter referred  to as the Act) was obtained. It
appears that in pursuance of a departmental enquiry held
agai nst the appellant he was charge-sheeted and ultimtely
dismssed by the appointing authority. Thereafter, the
appellant filed an appeal before the President of India on
18- 10-1967 agai nst his renoval from service. After
consul ting the Union Public Service Conm ssion the President
by his order dated 25-9-1972 allowed the appeal and set
aside the order of renoval from service passed by the
Col I ector of Custons agai nst the appellant. The order of the
President further directed that the period of absence from
5-9-1967 till the date of reinstatenent was to be treated as
under suspension. The appeal appears to have been all owed by
the President mainly on the ground that there was sone
defect in the charge-sheet served by the disciplinary
authority. The disciplinary authority was directed to
institute de novo proceedings against the appellant after
rectifying the defect in the charge-sheet. Wiile these
proceedi ngs before the President were going on, the tria
against the appellant proceeded to its logical end and we
now understand that evidence has already been |ed and the
argunents have to be heard.

The appellant on being reinstated by the President
filed an application before the special Judge praying that
all further proceedi ngs be dropped inasmuch as the
prosecution against the appellant was initiated in_the
absence of a proper and valid sanction having been obtai ned
under section 6 of the Act. The special Judge, however,
rejected the petition as a result of which thetappell ant
noved the H gh Court but was not successful there.

The only point raised by the appellant before the H gh
Court as also before us was that in view of the order of the
President reinstating the appellant retrospectively, the
appel l ant nmust be deened to be in service with effect from
the date from which the departmental proceedings were
started against him and, therefore, he would be a public
servant at the tinme when cogni zance was taken by the specia
Judge, and
835
as no sanction under section 6 of the Act was obtained, the
entire proceedings becane void ab initio. M. Sorabjee
appearing for the respondents has subnmitted that admittedly
and factually at the point of time when the special Judge
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took cogni zance of the case on 14-10-1970 the appellant
havi ng been dism ssed from service was no |longer a public
servant, and, therefore, section 6 of the Act had no
application. Section 6 of the Act runs thus:-

"6(1) No court shall take cognizance of an offence
puni shabl e under section 161 or section 164 or section 165
of the Indian Penal Code, or under sub-section (2) or sub-
section (3A) of section 5 of this Act, alleged to have been
conmitted by a public servant, except wth the previous
sancti on.

(a) in the case of a person who is enployed in
connection with the affairs of the Union and is not
renovable from his office save by or with the sanction of
the State Governnent or of the Central CGovernnent;

(b) in the case of a person who is enployed in
connection with the affairs of a State and is not renovable
fromhis office save by or with the sanction of the Centra
CGovernment. or of the State CGovernnent;

(c) in the case of ~any other person, of the
aut hority conpetent to renove himfromhis office."

A perusal of this section would clearly disclose that
the section applies only where at the time when the offence
was conmitted the offender was acting as a public servant.
If the offender had ceased to be a public servant then
section 6 would have no application at all. Further nore, it
is also manifest from the perusal of section 6 that the
poi nt of tine when the sanction has to be taken must be the
time when the court ' takes cognizance of an offence and not
before or after. If ~at the relevant tinme, as indicated
above, the offender was not a public servant no sanction
under section 6 was necessary at all

Construing section 6 of the Act this Court in the case
of S. A Venkararanan v. The State(l) pointed out as
foll ows: -

"When the provisions of s.- 6 of the Act are
examined it is manifest that the two conditions nust be
fulfilled before its provisions (beconme applicable. ne is
that the offences nentioned therein nust be committed by a
public servant and the other is that that person-is enployed
in connection with the affairs of the Union-or a State and
is not renovable fromhis
836

office save by or with the sanction of the Centra
CGovernment or the State Government or is a public servant
who is renmovable from his office by any ~other conpetent
authority. Both these conditions nmust be present to prevent
a court fromtaking cognizance of an offence nentioned in
the section wthout the previous sanction of the Centra
Government  or the State Government or the authority
conpetent to renove the public servant fromhis office. If
ei ther of these conditions is lacking, the ‘essentia
requi rements of the section are wanting and the provisions
of the section do not stand in the way of a court taking
cogni zance wi thout a, previ ous sanction  ...........
............. Conversely, if an offence under s. 161 of the
I ndi an Penal Code was conmitted by a public servant, but, at
the time a court was asked to take cognizance of the
of fence, that person had ceased to be a public servant one
of the two requirements to make s. 6 of the Act applicable
woul d be l acking and a previous sanction would be
unnecessary. The words in s. 6(1) of the Act are clear
enough and they nust be given effect to".

To the sane effect is a later decision of this Court in
the case of C. R Bansi v. State of Mharashtra(1l)

In view of the observations referred to above, it is
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mani fest that as the appellant had ceased to be a public
servant at the time when the cognizance of the case was
taken against himby the Special Judge no sanction under
section 6 of the Act was necessary.

It was, however, argued by M. Swam nadhan, | earned
counsel for the appellant that the |ogical consequence of
the order of the President reinstating the appellant was
that he would be deened to have been put jack into service
on the date the charge-sheet was submtted agai nst him and,
therefore, he nmust be deened to be a public servant within
the meaning of section 6 of the Act. |In other words, the
| earned counsel wanted us to inport a legal fiction arising
fromthe Presidential order by which even though factually
the appell ant may not have been a public servant at the tine
when the cogni zance was taken, he woul d be deened to be so
by virtue of the Presidential order even though the
Presidential order  may have been passed years after the
cogni zance was taken. W are however wunable to agree with
the somewhat broad argunments advanced by the | earned counse
for the appell ant-.

837

To begin with, the disnissal of the appellant was not a
nullity so as to vitiate all proceedings previous or
subsequent. It was merely an order passed by the President
in an appeal and /'the  appellant succeeded because of a
mani fest defect in the charge-sheet. The order passed by the
President was therefore not an order ~on merits. There is
nothing to show that the President ~ever intended that the
appel  ant should be deened to have been reinstated even for
the purpose of section 6 of the Act so as to nullify actions
conpl et ed, consequences ensued or transactions closed. In
fact, when the President observed that the appellant shal
be deened to have been pl aced under suspension fromthe date
of the woriginal order of dismissal it nerely neant that for
the purpose of certain civil consequences flowi ng fromthe
order of the President. nanely, the grant of subsistence
al | owance or other benefits the, order would be deenmed to be
retroactive in character. It is well settled that 'a deem ng
provi si on cannot be pushed too far so as to result in'a nost
ananol ous or absurd position.

In the case of Comm ssioner of Sales Tax, Uttar Pradesh
v. The Mddi Sugar MIlls Ltd. (1) while laying down - the
principles on the basis of which a deening provision should
be construed this Court observed as foll ows: -

"Alegal fiction nmust be linmted to the purposes
for which it has been created and cannot be extended beyond
its legitimate field".

Simlarly in the case of Braithwaite & Co. (India) Ltd.
v. Enployees’ State Insurance Corporation(2) this  Court
further anmplifying the principle of the construction of a
deemni ng provision observed thus: -

"Alegal fictionis adopted inlawfor alinted
and definite purpose only and there is no justification for
extending it beyond the purpose for which the |egislature
adopt ed".

In the Bengal Immunity Co. Ltd. v. State of Bihar and
Os.(3) this Court pointed out that "explanation should be
l[imted to the purpose the Constitution-makers had and | ega
fictions are created only for sone definite purpose".

In the case of Conm ssioner of |Incone Tax Bombay City
v. El phinstone Spinning and Waving MIls Co. Ltd.(4) this
court observed as follows: -

838

"As we have already stated, this fiction cannot be

carried further than what it is intended for".
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Thus, it is well settled that a deenming fiction should
be confined only for the purpose for it is neant. In the
instant case, the order of the President reinstating the
appel l ant and creating a legal fiction regarding the period
of suspension nust be limted only so far as the period of
and the incidents of suspension were concerned and coul d not
be carried too far so as to project it even in cases where
actions had already been taken and closed. In other words,
the position seens to be that at the tine when actua
cogni zance by the court was taken the appellant had ceased
to be a public servant having been removed fromservice. If
some years |ater he had been reinstated that woul d not nake
the cogni zance which was  validly taken by the court in
Cctober, 1970 a nullity or render it nugatory so as to
necessitate the taking of a fresh sanction. W, therefore,
entirely agree with the view taken by the Hi gh Court that in
the facts and circunstances of the present case |ega
fiction arising out of the Presidential order cannot be
carried to nullify the order of " cognizance taken by the
speci al - Judge. The argunent ~ of the |earned counsel for the
appel l ant -is, ~therefore, ~overruled. No other point was
pressed before us. The appeal being wthout nmerit is
accordi ngly dism ssed:” The special Judge woul d now hear the
argunents of the -parties and dispose of the case as
expedi tiously as possible. Let the records be sent back to
the special Judge i medi ately.

V. D. K. Appeal dism ssed.
839




