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ACT:

I ndi an | ncome Tax Act, 1922, ss. 10(2) (vi) proviso (b)
and 24 (2) proviso/(b)

I ncome Tax Act, /1961. ss. 32(2) and 72 (2). -

Unabsor bed carried forward | osses and current
depreciation - Deduction of - Unabsorbed carried forward
| osses cannot be given preference over current depreciation
while conputing the total incone of an assessee in an
assessnent year.

HEADNOTE

The Respondent-assessee in the Cvil Appeals had an
unabsorbed busi ness 1088 of = Rs. 67534 and unabsorbed
depreciation of Rs. 1,78,154 at the end of assessnent year
1950-51. The respondent’s income wi thout taking into account
the current depreciation was Rs. 50,624 in 1951-52 and Rs.
64332 in 1952-53. The anount of current depreciation was,
however, Rs. 58,140 in 1951-52 and Rs. 44,580 in 1952-53.
The respondent contended before I.T.O that before deducting
the current depreciation from the above profits the
unabsorbed 1088 of the earlier year 1950-51 should be first
set off. The I.T.O held that the carried forward 1088 could
not be given priority over the current year's depreciation
in the matter of set off and conpleted the assessnent
Accordingly. Aggrieved by the order of [.T.O, the
respondent preferred appeals for both the years before the
A. A C. who accepted the same hol ding that unabsorbed carried
forward business 1088 should be set off first in each year
bef ore deducting the current year’s depreciation. On further
appeal s by the appellant Revenue the Appellate Tribunal
restored the order of the I.T.O But, the H gh Court in a
reference at the instance of the respondent-assessee
answered the question in favour of the assessee. Sinilar
guestion of law arose for decision in the Tax Reference
Case.

Counsel for the Revenue contended before the Suprene
Court That on proper construction of the proviso (b) to s.

10(2) (vi) read with the proviso (b) to s. 24(2) of the
1922 Act (equival ent
557

to 8.32(2) read with 8.72(2) of the 1961 Act), it is
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apparent that wunabsorbed carried forward |osses of the
earlier years have been given priority over unabsorbed
depreciation of the earlier years but not over the current
year’'s depreciation for, under proviso (b) to 8. 10(2) (vi)
it is the carry forward (actual words used are 'added to')
of unabsorbed depreciation to the follow ng previous year
that is nade subject to the proviso (b) to 8. 24(2), that is
to say, the preference given to the wunabsorbed carried
forward | osses of the earlier years under proviso (b) to 8.
24(2) is over the wunabsorbed depreciation and not over the
current depreciation. On the other hand, counsel for the
assessees strongly relied upon the legal fiction arising
fromthe deem ng provision contained in priviso (b) to 8.
10(2) (vi) of the 1922 Act and S. 32(2) of the 1961 Act as a
result whereof the unabsorbed depreciation is not nerely
carried forward to the following previous year but is deemed
to be the depreciation for ~that year and, therefore,
contended that this entire aggregate depreciation is made
subject to proviso (b) to 8. 24(2) of the 1922 Act or to s.
72(2) (of the 1961 Act). Counsel urged that his |ega
fiction must be given full effect ~wi thout any reservation
and, therefore, between the aggregate ampunt of depreciation
and the unabsorbed carried forward | osses priority has to be
given to the latter in the matter of set off.

Al owi ng the /appeals and answering the question in the
Tax Reference against the assessee,
N

HELD: 1.1 The unabsorbed carried forward | osses cannot
be given preference over current depreciation in the nmatter
of set off in conmputing an assessee’s .incone for any
particul ar assessnment year. 1567

1.2 A close scrutiny of the relevant provisions of the
1922 Act as also the 1961 Act clearly shows that the
conputation of income under the head "profits and gains of
busi ness" of any particul ar assessnent year is required to
be done after nmking certain allowances specified in sub-s.
(2) of 8.10 of the 1922 Act and after allowing certain
deductions in accordance with the provisions contained in
88. 30 to 43-A of the 1961 Act; in other words it is the net
profits and gains after the specified deductions are made
that are subjected to tax; one of such deductions pertains
to depreciation al | owance at the prescribed rate of
percentage of the witten down val ue of the business asset;
and this is provided in s. 10 (2) (vi) of the 1922 Act in 8.
32(1) of the 1961 Act. Upto this stage of conputation no
guestion of either carry forward of unabsorbed depreciation
of the earlier
558
years or carry forward of unabsorbed business  |osses of
earlier years arises. In other words, the normal accountancy
principle has to be applied in arriving at the net incone
from business for that year by debiting the Current year’s
depreci ation. The question is whether any deviation  from
this normal rule of accountancy is contenpl ated by proviso
(b tos. 10(2) (vi) read with proviso (b) to s. 24(2) of the
1922 Act or by s. 32(2) read with s. 72(2) of the 1961 Act
and it is here that the aspect of proper construction of
these provisions arises. [565 E-H, 566 A

1.3 1t is clear that proviso (b) to 8 10(2) (vi) of
the 1922 Act 18 in two parts and provides for two things;
its first part provides for a carry forward of unabsorbed
depreciation and its second part provides for clubbing the
said carried forward depreciation wth the current year’s
depreci ation and deeming the aggregate to be the current
year’'s depreciation. However, carrying forward to the
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unabsor bed depreciation ant the teem ng provision in proviso
(b) is not absolute but is subject to the proviso (b) to s.
24(2). had proviso (b) to s. 24(2) not been enacted by the
Legi slature the-result would have been that the aggregate
depreci ation would have been deducted first out of the
profits and gains in preference to wunabsorbed business
| osses which mght have been carried forward under s. 24(2)
but as such |osses can be carried forward only for limted
nunber of years the assessee would in certain circunstances
have in his books |osses which he m ght not be able to set
off even wthin the time limt during which the set off is
permtted. In order to prevent such a situation the
| egi sl ature enacted proviso (b) to s.24(2). And proviso (b)
to 8. 24(2) expressly states "where depreciation allowance
18 under cl ause (b) of the proviso to clause (vi) of sub-s.2
of s.10 also to be carried for rd, effect shall first be
given to the provisions of this sub-section. In other worts,
It clearly provides that in the matter of set off the
unabsor bed business | osses of “"the earlier years will have
preference over unabsorbed depreciation that is required to
be carried forward under proviso (b) to s. 10(2) (vi) and no
preference over the current depreciation is intended. Since
the provisions of the 1961 Act are in pari materia with the
correspondi ng provi'sions under the 1922 Act the sane
concl usion nust followunder the 1961 Act. [566 B, E, 567Q

Al um ni um Cor poration of India Ltd.”v. CI.T. 22 1.T.R
367. C.I.T. GQujarat v. CGujarat State Warehousi ng Corporation
104 I TR 2, Addl. C.T. A P. v. Andhra Printers Ltd. 147 ITR
555, ant C.I.T. West Bengal -1V v. Mal wa Sugar MIlls Co. Ltd.
134 1 TR 56
559

(2) It is true that proviso (b) to-s.10(2) (vi) creates
a legal fiction and under that fiction wunabsorbed
depreciation either with or wi t hout current year'’s
depreciation is deemed to be the current year’s depreciation
but it is well settled, as has been observed by ' Supremne
Court in Bengal Immunity Conpany Ltd. v. The State of Bihar
[1955] 2 SCR 603 at p. 606 that legal fictions are created
only for sone definite purpose and these nmust be linited to
the purpose and should not be extended beyond that
legitimate field. Cearly, the avowed purpose of the | ega
fictions created by the deeming provisions contained in
proviso (b) tos. 10(2) (vi) is to nmke the wunabsorbed
carried forward depreciation partake of the sanme character
as the current depreciation in the following year, so that
it is available unlike wunabsorbed carried forward business
1088, for being set off against other heads of inconme of
that year. [566 F-H, 567 A]

Jaipuria China Cay Mnes (P) Ltd. 59 ITR 555 relied

upon.

C.I.T. Bonbay v. Bavi Industries 49 | TR 145 approved.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeals Nos. 1570-
1571 of 1973 and Tax Reference Case No. 15 of 1983.

Fromthe Judgment and Oder dated 4.9.1970 of the
Al | ahabad Hi gh Court in Income Tax Reference No. 340 of 1964

B.B. Ahuja and Mss A Subhashini for the appellant in
C. A. Nos. 1570-71 of 1973.

Harish Salve and Ms. A K Verna for the appellant in
Tax Ref. No. 15 of 1983.

S.T. Desai, RS Suri and Sudhir Kumar Sajawan for the
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respondents in C A Nos. 1570-1571 of 1973.

B.B. Ahuja and Mss A. Subhashini for the respondents
in Tax Ref. No. 15 of 1983.

Hari sh Salve, Joel Peres and Ms. A K Verma for
i nt ervenors.

The Judgrment of the Court was delivered by

TULZAPURKAR, J. In these appeals and the tax reference
the common question arising for deternmination relates to the
priority
560
bet ween current depreciation and unabsorbed carried forward
business loss that is to say which should be deducted first
while conputing the total incone of an assessee for the
concerned assessnent year.

The facts giving rise to the above question in the
civil appeals are these. The concerned assessnent years are
1951-53. At the end of assessment year 1950-51 there was an
unabsorbed business loss of Rs. 67534 and unabsorbed
depreciation of Rs. 1,78,154. The assessee’s inconme w thout
taking into account the current depreciation was Rs. 50, 624
in 1951-52 and Rs. 64,332 in 1952-53. The assessee cont ended
before the | TO that bef ore deducti ng t he current
depreciation from the above profits the unabsorbed |oss of
the earlier year 1950-51 should be first set off. The ITO
did not accept the contention and what he did was that from
the profit of Rs. 50,624 for 1951-52, the depreciation
al  owance for that year anobunting to Rs. 58,140 was
partially set off and the bal ance of the depreciation of Rs.
7516 was ordered to be carried forward with the result that
the total unabsorbed depreciation carried forward anounted
to Rs. 1,85,670. It was further directed that the entire
unabsorbed | oss anpbunting to Rs. 67534 should also be
carried forward. Simlarly, in 1952-53 the full depreciation
al  owance of that year ampunting to Rs. 44580 was set off
agai nst the incone of Rs. 64,232; the net income of Rs.
19652 (Rs. 64232 minus Rs. 44580) was utilised for setting
off a part of the carried forward business |oss of Rs. 67534
| eaving a bal ance of unabsorbed loss to the extent of Rs.
47832. Both the unabsorbed anpunts (Rs. 1,85,670 and Rs.
47,832) were directed to be carried forward. Aggrieved by
the ITOs refusal to give preference in the matter of set
off to the earlier carried forward business |oss before
deducting the current vyear’'s depreciation, the assessee
preferred appeals for both the years and the AAC accepted
the assessee’s contention and directed ~that ~ unabsorbed
carried forward business |loss should be set off first in
each year before deducting the current year’'s depreciation.
The Departnent preferred further appeals to ‘the Appellate
Tribunal and relying upon the decision of the Cal cutta Hi gh
Court in Alumnium Corporation of India Ltd. v. C1.T., 33
I.T.R 367, the Tribunal accept ed t he Departnment’s
contention and restored the | TO s decision. at the instance
of the assessee the follow ng question was referred to the
H gh Court for its opinion:

"Whet her for the assessnent years 1951-52 and
1952-53, the assessee was entitled to deduct the
unabsorbed busi ness loss at the end of the
assessnent year
561
1950-51, before setting off +the depreciation
al l owance of Rs.58,140 and Rs. 44580 respectively
for these years? "
After referring to the relevant provisions of the Indian
I ncome Tax Act 1922, nanely, ss.10 and 24, particularly
proviso (b) to 8. 10(2) (vi) and s. 24(2) Proviso (b) the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 10

Hi gh Court answered the question in favour of the assessee.
The Revenue has challenged the High Court’'s viewin these
appeal s.

The facts in the Tax Reference are briefly these. For
the assessment year 1969-70 the assessee-conpany filed a
return on 18.7.1969 disclosing a 1088 of Rs. 50, 736;
subsequently a revised return was filed on 20.8.1971
claimng a set off of the carried forward 1088 of earlier
years agai nst the income of that year even before naking any
al l owance for the current year’'s depreciation. the I TO held
that the carried forward 1088 could not be given priority
over the current year’s depreciation in the matter of set
of f and conpleted the assessnent determ ning the unabsorbed
depreciation for the year at Rs. 40,255, brought forward
devel opnent rebate of Rs. 8,020 and the carried forward past
| osses were allowed to be carried forward in full. In appea
the AAC, follow ng the decision of the All ahabad H gh Court
in the case of ~Mther India Refrigeration Industries (P)
Ltd. (which decision is the subject matter of civil appeals
before us) ~accepted the assessee's contention that the
carried forward |osses have priority not only over the
unabsorbed depreciation of the past years but also over the
current year’'s depreciation in the matter of set off. The
Department preferred an appeal to the Appellate Tribunal and
the Tribunal took the  view that unabsorbed carried forward
| osses of the earlier years wll ~have priority over
unabsorbed deprecati on of the earlier years but not over the
current year’'s depreciation. In coming to this conclusion
the Tribunal placed certain construction on the relevant
provisions of the 1961 Act, nanely, ss. 32(2) and 72(2). In
other words it preferred the views of the Calcutta High
Court in Al umnium Corporation’s case (supra) and of Andhra
Pradesh High Court in Addl. Conm ssioner of |ncome-tax- v.
Andhra Printers Ltd., 117 |.T.R 555, “in so far  as the
conpetition for priority was between unabsorbed carried
forward 1088 and current depreciation. At the instance of
the assessee in view of conflict of decisions’' between
various H gh Courts the Tribunal has referred the follow ng
question of law for this Court’s opinion under s.” 257 of the
I ncome Tax Act, 1961
562

"Whether on the facts and in the circunstances of
the case, the depreciation for the current year
should first be deducted before deducting the
unabsorbed carried forward business | osses having
regard to the provisions of s. 72 (2) read with 8-
32 (2) of the Income Tax Act, 1961?"

Since the answer to the question raised depends upon
proper construction to be placed on the rel evant. provisions
of the 1922 Act as also of 1961 Act it will be necessary to
set out the relevant provisions. Under the 1922 Act -s. 10(2)
(vi) permts, while conputing profits or gains of business,
a deduction by way of depreciation allowance in respect of
bui I di ngs, machinery, plant or furniture of a sum equi valent
to such percentage on the witten down val ue thereof as my
be prescribed. Then cones proviso (b) to the aforesaid
provision which is material. The relevant portion of proviso
(b) (omitting unnecessary words) runs thus:

"(b) Where in the assessnent of the assessee ful

ef fect cannot be given in any such allowance in
any year owing to there being no profits or gains
charge able for that year, or owing to the profits
or gains chargeabl e being | ess than the all owance,
then, subject to the provisions of clause (b) of
the proviso of sub-s(2) of s. 24, the all owance or
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part of the allowance to which effect has not been
given, as the case nmmy be, shall be added to the
amount of the allowance for depreciation for the
following year nd deemed to be a part of that
al l owance, or if there is no such allowance for
that year be deemed to be the allowance for that
years, and so on for succeeding years . "
Section 24 provides for setting of 1088 in conputing
aggregate incone. Sub-s. (1) thereof provides for setting off
of 1088 of pro- fits or gains under one head against profits
or gains wunder any other head in the sane year. Sub-s(2)
thereof runs thus:
"(2) Where any assessee sustains a 1088 of profits
or gains in any year, in any business, profession
or vocation, and the 1088 cannot be wholly set off
under sub-s: (1) -so nuch of the 1088 as is not so
set off ~or the whole 1088 where the assessee had
no other head of incone shall be carried forward
to the foll ow ng year, and

()t
(ii) Wiere the 1088 was sustained by himin any
ot her busi ness, profession or vocation (nmeaning
ot her than specul ative business), it shall be set
of f against the profits and gains if any, if any
busi ness, profession or vocation carried on by him
in that year: provided ~ that the busi ness,
prof ession or vocation in~ which the 1088 was
originally sustained continued to be carried on by
himin that year;
Then comes proviso (b) to sub-s (2) which is material and it
runs thus

563

"(b) Where depreciation allowance is under clause
(b) of the proviso to clause (vi) of sub-s(2) of
s. 10, also to be carried, effect shall first be
given to the provisions of this sub-section;"

Under the 1961 Act the material provisions are to be
found in s. 32(1) and (2) ands. 72(1) and (2) and it was
not disputed that the nmaterial provisions in both the Acts
are couched in substantially the same | anguage. Two nore
t hi ngs which are common under both the Acts need be noticed.
Unabsorbed carried forward busi ness 1088 can be set off only
agai nst business inconme of the followi ng year or years while
depreciation can be deducted frominconme under any other
head; further while the forner can be carried forward for a
[imted nunber of years as specified in the enactnent there
isno timelimt prescribed for carrying forward unabsorbed
depreci ati on.

Counsel for the revenue urged that on proper
construction of the proviso (b) to s. 10(2) (vi) read with
the proviso (b) to s. 24(2) of the 1922 Act (equivalent to
s. 32(2) read with s. 72(2) of the 1961 Act) it is apparent
that unabsorbed carried forward | osses of the earlier years
have been given priority over unabsorbed depreciation of the
earlier years but not over the current year’s depreciation
for, under priviso (b) tos. 10(2) (vi) it is the carry
forward (actual words used are 'added to’') of wunabsorbed
depreciation to the following previous year that is made
subject to the proviso (b) to s. 24(2), that is to say, the
preference given to the unabsorbed carried forward | osses of
the earlier years under proviso (b) to s. 24(2) is over the
unabsor bed depreci ati on and not over t he current
depreci ati on. Counse
564
further urged that such construction is in accord with the
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basic and wel | recogni zed principle of conmer ci a
accountancy that in conmputing the profits and gains of
busi ness for a particular year that vyear’'s depreciation
(meani ng current depreciation) is always to be treated as
the first charge on such profits and gains and that is al so
the schene of the Act. According to himtax is pay

able on the total inconme of the concerned year, that such
i ncomre includes profits and gains of a business, that the
profits and gains nust nmean net profits and gains and net
profits and gai ns cannot be ascertai ned without debiting the
current year’'s depreciation to the profits and 1088 account
of that year and it is in accordance with this principle of
conmer ci al accountancy that preference to unabsorbed carried
forward | osses has not been given over current depreciation
but has been given over the unabsorbed depreciation of the
earliers year in the matter of set off. 1In fact, counse
contended that having regard to well settled principles of
accountancy and the aforesaid | provisions of the Act there
can be' no conpetition between current year’s depreciation
must be 'deducted first before unabsorbed carried forward
| osses are set off. |In support- of his subnissions counse
relied upon four decisions: ~A uninium Corporation of India
Ltd. v. CI1.T. (supra) CI1.T. GQujarat, v. GCujarat State
War ehousi ng Corporation 104 |I.T.R 1, Addl. CI.T. A P. v.
Andhra Printers Ltd. 147 |I.T.R 555 and C. I.T., West Bengal -
IV v. Malwa Sugar MIls CO Ltd. 134 I.T.R_56. In all these
deci sions the view taken is that current depreciation has to
be deducted first before unabsorbed carried forward business
| osses are set off. He pointed out that the High Court in
deciding the question in favour of the assessee referred to
a decision of this Court in- Jaipuria China Cay Mnes (P)
Ltd. 59 |.T.R 555 and relied on certain observations nade
therein but the point that arose for decision in that case
was entirely different and the observations cannot be
di vorced fromthe context of the Point decided therein.

On the other hand, counsel for the assessee in the
appeal s and the tax reference strongly relied upon the |ega
fiction arising fromthe deenmng provision contained in
proviso (b) to 8. 10(2) (vi) of the 1922 Act and 8. 32(2) of
the 1961 Act as a result whereof the unabsorbed depreciation
is not nerely carried forward to the foll ow ng previous year
but is deemed to be the depreciation for —that year and
according to counsel this entire aggregate depreciation is
nmade subject to proviso (b) to s. 24(2) (of the 1922 act) or
tos. 72(2) (of the 1961 Act). Counsel urged that this|ega
fiction must be given full effect wi thout any reservation
and, therefore, between the aggregate amount of
565
depreciation and the wunabsorbed carried forward |osses
priority A has to be given to the latter in the matter of

set off. It was further urged that the revenue cannot rely
upon the principles of conmercial accountancy, however well
settled or well recognised these might be, in order to

achieve a result contrary to what is warranted by the
express provision of the statue including the legal fiction
if any, <created therein; in other words principles of
conmer ci al accountancy, if they are nodified or deviated
fromby statute, cannot be allowed to prevail over statutory
provision. It was also wurged that the construction of the
rel evant provisions suggested by the assessee and whi ch has
been accepted by the H gh Court has sone advantages and
therefore should be preferred to the construction suggested
by the revenue.

Having regard to the aforesaid rival contentions it
will be clear that the real issue that arises for our
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consideration in this case is whet her, on pr oper
construction of the relevant provisions of the concerned
enact ment unabsorbed carried forward |osses should have
preference over current depreciation in the matter of set
off or is the position vice versa while conputing the tota
i ncome of an assessee in the concerned assessnment year? And
the answer to this question depends on what is the true
scope and purpose of the legal fiction created under proviso
(b) to s. 10(2) (vi) of the 1922 Act or under s. 32(2) of
the 1961 Act.

At the outset it may be stated that a close scrutiny of
the relevant provisions of the 1922 Act as also the 1961 Act
clearly shows that the conputation of incone under the head
profits and gains of business of any particul ar assessnent
year is required to bedone after nmaking certain allowances
specified in sub-s(2) of s.10 of the 1922 Act and after
allowing certain deductions ~in accor dance with t he
provisions contained in ss. 30 to 43-A of the 1961 Act; in
other words it is “the net profits and gains after the
speci fied deductions are nade that are subjected to tax; one
of such deductions pertains to depreciation allowance at the
prescribed rate of percentage of the witten down val ue of
the business asset; and this is provided in s.10(2) (vi) of
the 1922 Act and in s.32 (1) of the 1961 Act. Upto this
stage of conputation no question of either carry forward to
unabsorbed depreciation of the earlier 'years or carry
forward of unabsorbed business |osses of  earlier vyears
arises. In other words, the normal accountancy principle has
to be applied in arriving at the net income from business
for that year by debiting the current year’ s depreciation
The question is whether any deviation fromthis normal rule
of accountancy is contenplated by proviso (b) to
566
s. 10(2) (vi) read with proviso (b) to's.24(2) of the 1922
Act or by s. 32(2) read with's. 72(2) of the 1961 Act and it
is here that the aspect of proper construction of these
provisions arises. Dealing with (the provisions of 'the 1922
Act first, it will be clear that proviso (b) to s. 10(2)
(vi) is in tw parts and provides for two things; its first
part provides for a carry forward of unabsorbed depreciation
and its second part provides for clubbing the said carried
forward depreciation wth the current year’ s depreciation
However, carrying forward of the unabsorbed depreciation and
the deeming provision in proviso (b) is not absolute but is
subject to the proviso (b) to s.24(2). Had proviso (b) to
S.24(2) not been enacted by the Legislature the result would
have been that the aggregate depreciation would have been
deducted first out of the profits and gains in preference to
unabsor bed busi ness [|osses which mght have been carried
forward under s. 24(2) but as such |osses can be carried
forward only for limted nunmber of years the assessee would
in certain circunstances have in his books | osses which he
m ght not be able to set off even within the tinelimt
during which the set off is permitted. In order to prevent
such a situation the legislature enacted proviso (b) to s.
24(2). And proviso (b) to s. 24(2) expressly states where
depreciation allowance is, under clause (b) of the proviso
to clause (vi) of sub-s.2 of s.10, also to be carried
forward effect shall first be given to the provisions of

this sub-section. 1In other words, it clearly provides that
in the matter of set off the unabsorbed business | osses of
the earlier years wll have preference over unabsorbed

depreciation that is required to be carried forward under
proviso (b) to s. 10(2) (vi) and no preference over the
current depreciation is intended.
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It is true the proviso (b) to s.10(2)(vi) creates a
| egal fiction and under that fiction unabsorbed depreciation
either with o. without current year’s depreciation is deened
to be the current year’s depreciation but it is well
settled, as has been observed by this Court in Benga
[mmunity Conpany Limted v. The State of Bihar [1955] 2
S .CR at p.606, that legal fictions are created only for
sone definite purpose and these nmust be limted to that
purpose and should not be extended beyond that legitimte
field. Cearly, the avowed purpose of the legal fiction
created by the deemi ng provision contained in proviso (b) to
s.10(2) (vi) is to make the wunabsorbed carried forward
depreci ation partake of the same character as the current
depreciation in the following year, so that it is avail able,
unl i ke unabsorbed carried forward business |oss, for being
set off against other heads of incone of
567
that year. That this is so becomes clear fromthis Court’s
observations in Jaipuria China Cay Mnes (P) Ltd. case
(supra) appearing at p. 561 of the Report which run thus:

"The unabsorbed ~depreciation allowance is carried
forward under ~proviso (b) to s.10(2) (vi) and the
met hod of carrying it forward is to add it to the
amount of ~ the all owance or depreciation in the
following year and deeming it to be part of that
al  owance; the effect of deeming it to be part of
that allowance is that it falls, in the follow ng
year within cl.(vi) and has to be deducted as
al | owance.

In G T Bonmbay v. Ravi Industries 49 I'.T.R 145, the
sanme position has been  clarified by the Bonbay H gh Court.
The Court has observed that the unabsorbed depreciation does
not lose its character and attributes when it 1is carried
forward to the foll ow ngs year; such unabsorbed depreciation
of the earlier year, which is carried forward to the current
year and which is deenmed to be of the current year under
proviso (b) of s.10(2) (vi) can( be set off, unlike other
busi ness | osses, against income under other heads. Such
bei ng the purpose for which the legal fiction is created it
is difficult to extend the same beyond its legitimate field
and will have to b confined to that purpose. It is therefore
not possible to accept the contention of Counsel for the
assessees that because of the legal fiction the unabsorbed
carried forward | osses should be given preference not nerely
over the wunabsorbed carried forward depreciation but also
over the current year’s depreciation. There is thus no
nodi fication of nor deviation from the basis and well
recogni sed principle of commercial accountancy by the
statute as is contended by counsel for the assessees.

Since the provisions of the 1961 Act are in/ pari
materia with the correspondi ng provisions under the 1922 Act
the same conclusion nust follow under the 1961 Act nanely
the current depreciation mnust be deducted first  before
deducting the wunabsorbed carried forward busi ness | osses of
the earlier years in giving set off while conputing the
total income of any particular year.

Having regard to the above discussion it seens to us
cl ear that unabsorbed carried forward | osses cannot be given
preference over current depreciation in the matter of set
off in conputing an assessee’s income for any particular
assessnent year and as
568
such the question has been correctly decided In Al um nium
Corporation’s case and Malwa Sugar MIls case (supra) by the
Calcutta High Court, in CGuj ar at State War ehousi ng
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Corporation’s case (supra) by the GQujarat Hi gh Court and in
Andhra Printers’ case (supra) by the Andhra Pradesh High
Court. In the inmpugned judgnment in the Cvil Appeals the
Hi gh Court has relied on sone observations of this Court in
Jaipuria China Cday Mnes case (supra) but that case dealt
with a di fferent point al t oget her and as such the
observations made in the context of the points that arose
for decision there would be of no avail. The Hi gh Court’s
decision in the Cvil Appeals is therefore set aside and
that of the Tribunal is restored while in Tax Reference the
guestion referred to this Court in answered against the
assessee to the effect that the depreciation for the current
year nust first be deducted before deducting the unabsorbed

carry forward business | o0ss. The assessee will pay the costs
of the appeals and tax reference to the Departnent.
M L. A Appeal s al | owed.
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