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CASE NO. :
Appeal (crl.) 1017 of 2006

PETI TI ONER
Ghanshyam

RESPONDENT:
State of MP. & Ohers

DATE OF JUDGVENT: 29/09/2006

BENCH
S. B. SINHA & DALVEER BHANDAR

JUDGVENT:
JUDGMENT
[Arising out of SLP (Cr.) Nos.185-186 of 2006]

Dal veer Bhandari, J.
Leave granted.

Thi s appeal is directed against the judgnent dated
08. 8. 2005 passed in Wit Petition No.1356 of 2004 by the
M P. Hi gh Court of Judicature at Jabalpur, Bench at
Gnalior, MP

Brief facts which are necessary to di spose of the
appeal are recapitul ated as under

A wit petition was filed by respondent no.3 Surya
Prasad son of Hariram aged about 82 years, in which he
had conpl ai ned about the inaction on the part of the
police authorities of the police station, Mrar in not
regi stering his conplaint and taking action against the
persons who had caused injuries to himand his sons. It
was stated in the wit petition that on 8.11. 1986,
respondent no.3 and his sons were attacked. They
sustained injuries and thereafter respondent no.3 was
nmedically examned. 1In spite of filing the conplaint, the
police authorities of the Mdurar police station neither
regi stered any case nor took any action against the
accused but in fact the police people protected the
accused persons. In the wit petition, he had prayed that
justice be done to himand the accused be punished.

Learned Single Judge of the Hi gh Court after
considering the facts and circunstances of the case,
i ssued notice in the wit petition and directed the
Director Ceneral of Police, Madhya Pradesh, Bhopal ‘to
appoint a senior officer fromthe Police Headquarter to
conduct an enquiry into the matter. Accordingly, the
Deputy Inspector Ceneral of the Central Intelligence
Departnment, Gaalior (for short "DIG CID') conducted an
enquiry and subnmitted a report. Respondent no.3 herein
(petitioner in the wit petition) submitted an objection
i ndicating that instead of getting the nmatter inquired
fromthe Police Headquarter, the respondents inproperly
had got the investigation carried out fromthe | ocal police
officer. The learned Single Judge held that once it was
establ i shed that respondent no.3 had sustained injuries
in the incident and injuries on his person were confirmed
on the nedical exam nation, the police authorities of the
Morar police station ought to have registered a case and
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taken appropriate steps in accordance with law. On the
basis of the final report of the inquiry, the |learned Single
Judge directed the Superintendent of Police, Gnalior to

regi ster a case in the Police Station of conpetent
jurisdiction and take action in accordance with | aw

The appellant had filed an application bearing
M C.C. No.473 of 2005 for recalling of an order dated
08. 8. 2005 passed by the |l earned Single Judge in the wit
petition no.1356 of 2004 whereby respondent no.2, the
Superi ntendent of Police, Gnalior, MP. was directed to
regi ster a case and conduct investigation. After hearing
the appellant, the | earned Single Judge arrived at definite
finding that there was no ground to recall the order and
di smi ssed the petition

Bei ng aggrieved by the order dated 08.8.2005
passed in the Wit Petition No.1356 of 2004 and the
order dated 23.9.2005 passed in MC. C. No.473 of 2005,
the appellant has preferred this appeal

According to the appellant, he was residing in the
house situated at Conpany Bagh Road, Morar, Gnalior,
as a tenant since the tinme of the grandfather of
respondent no.3. Now, the landlord of the house is
respondent no.3. According to the appellant, respondent
no.3 attenpted to illegally evict the appellant fromhis
rented house with the help of anti-social elenments who
cane to his house arnmed with weapons on 8.11. 1986.
Respondent No. 3 along with his nen started dismantling
the house of the appellant w thout prior permssion
and/or notice to him The appellant was seriously
i njured when he tried to obstruct them from di snantling
the house. The appellant | odged an FI R No. 654/ 86
under Section 147/307 |PC against respondent no.3 and
his men. A charge-sheet was filed agai nst respondent
no.3 and his men under Section 147/307 |IPC and then
the trial comenced

It may be pertinent to nmention that after some tine

the Public Prosecutor filed an application under Section
321 of the Code of Crimnal Procedure for the wthdrawa

of the prosecution. The |earned Additional Sessions

Judge granted pernission to withdraw the prosecution

on the application filed by the Public Prosecutor. |t was
urged by the appellant that respondent no. 3, being a
former Menmber of Parliament, nanaged to get an order
fromthe government directing the Public Prosecutor to

wi thdraw the crim nal prosecution

The appel lant is aggrieved by the order of
wi t hdrawal of the prosecution agai nst respondent no. 3.
The appellant’s main grievance is that respondent no. 3,
after a | apse of nunmber of years, had filed a wit petition
before the H gh Court and obtai ned an order by which
the Court directed the Superintendent of Police, Gwalior
to take action for registering the case and conduct an
enquiry/investigation in accordance with | aw

It may be pertinent to nmention that the appell ant
had preferred a crimnal revision petition before the Hi gh
Court agai nst the order passed by the | earned Additiona
Sessi ons Judge, OGwalior granting consent for wthdrawal
of the prosecution on the application of the Public
Prosecutor under section 321 of the Code of Crimna
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Procedure. Section 321 of the Code of Crimnal
Procedure reads as under:

"321. Wthdrawal from prosecution. \026 The

Public Prosecutor or Assistant Public Prosecutor

in charge of a case may, with the consent of the
Court at any tine before the judgnent is
pronounced, withdraw fromthe prosecution of any
person either generally or in respect of any one or
nore of the offences for which he is tried; and
upon such withdrawal, -

(a) If it is made before a charge has been
framed, the accused shall be

di scharged in respect of such offence

or of fences;

(b) if it is made after a charge has been
franmed, or when under this Code no

charge'is required he shall be acquitted

in respect of such of fence or of fences:

Provi ded that where such of f ence-

(1) was agai nst ‘any law relating to a
matter to which the executive power of
the Uni on extends, or

(ii) was i nvestigated by the Delhi Specia
Pol i ce Establishment. under the Del hi

Speci al Police Establishnment Act, 1946

(25 of 1946), or

(iii) i nvol ved in the m sappropriation of
destruction of, or damage to, any

property belonging to the Centra

Gover nment, or

(iv) was conmitted by a person in the
service of the Central Governnent

while acting or purporting to act in the
di scharge of his official duty,

and the prosecutor in charge of the case has not
been appointed by the Central Governnent he

shal |l not, unless he has been permtted by the
Central Governnent to do so, nove the Court for
its consent to withdraw fromthe prosecuti on and
the Court shall, before according consent, direct
the Prosecutor to produce before it the perm ssion
granted by the Central Governnent to withdraw
fromthe prosecution.”

According to the schene of section 321 Cr.P.C., the
Public Prosecutor at any stage before the judgment can
nove the Court for wthdrawal of prosecution. The High
Court was not oblivious of the fact that an application
under Section 321 Cr.P.C. had to be carefully scrutinized
and ensured that no extraneous consideration had
prevail ed in noving such an application. The Hi gh Court
al so took note of the fact that the proceedi ngs under

section 107 Cr.P.C. were initiated between the parties. In
the crimnal revision petition, relevant observations of the

Hi gh Court are reproduced as under: -
"Now com ng back to the given case, the
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conpl ai nant and the accused party both were al so
proceeded agai nst by the State as the preventive
action was taken under Section 107 C.P.C
therein, the petitioners statement on oath was
recorded as quoted above whi ch does not attribute
the act of causing of injuries to accused non-
petitioners and further shows that injuries were
recei ved accidentally and in his version, there is
al so no explanation of the injuries, received in the
same incident by the accused party, and in such
circunmstances if the Prosecution was sought to be
wi thdrawn, it cannot be said that any favour was
shown to any accused, or that such proposal cane
because the non-petitioner has been a Congress (I)
Menber of Parlianent. If the non-petitioner has
been a Menber of Parlianent, a people’s
representative, that should not-put himto

di sadvant ageous position. If on nerits, the case
deserved withdrawal , it could not be continued
nerely because anongst the accused one has

been a Member of Parlianent and that such

wi t hdrawal nay be neant or taken as a favour to
accused. "

In the revision petition, the H gh Court observed as
under :

“I'n the instant case the prosecutor hinself has
made reference to the Governnent |etter, the copy
of which has been filed on record and having
perused it, | amsatisfied that letter is only
advisory in character and there is nothing to show
that the Public Prosecutor was directed by the
Government to nove for withdrawal. Afair
readi ng of the application for w thdrawal™ shows
that the Prosecutor applied his mnd before
novi ng the Court for withdrawal as he has so

stated in the application, that :< "In the totality of
the circunstances and in the interest of genera
public, | deemit proper and necessary that the

prosecution be withdrawn fromthe Court’.
Therefore, he nade the prayer for the Court’s
consent. Fromthe above it is clear that the
Prosecutor applied his mnd to the issue,

consi dered all the circumstances and cane to the
concl usion that prosecution be sought to be

wi t hdrawn, notwi t hstandi ng, that an accused has
been a Menber of Parlianent, i.e., a people’s
representative.”

On careful scrutiny of the inpugned judgrment of 'the
H gh Court passed in the crimnal revision petition-No.
84 of 1989, it is abundantly clear that the court was not
oblivious of its supervisory duty while adjudicating the
application under section 321 C.P.C. filed by the Public
Prosecutor. The relevant observations of the court are as
under :
"There are social and econonic reasons behind
every crinme. However, if the Public Prosecutor
feels that wi thdrawal of prosecution fulfills the

soci al purpose conpletely, then it will be proper to
accept the application for withdrawal of
prosecution. It is also to be seen that Public

Prosecutor is not misusing his wi sdomwhile
wi t hdrawi ng the case for prosecution.”
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The discretion to withdraw fromthe prosecution is
that of the Public Prosecutor and none el se, and so, he
cannot surrender that discretion to any one. The Public
Prosecutor may withdraw fromthe prosecuti on not
nmerely on the ground of paucity of evidence but on other
rel evant factors as well in order to further the broad ends
of justice, public order, peace and tranquility. The Hi gh
Court while deciding the revision petition clearly
observed that the material already avail able on record
was i nsufficient to warrant conviction. The flow of facts
and the possible result thereof as noticed by the Public
Prosecut or and appreciated by the Courts bel ow,
constituted the public interest in the withdrawal of the
sai d prosecution. The H gh Court clearly canme to the
concl usion that the application for w thdrawal of the
prosecution and grant of consent were not based on
ext raneous consi derati ons.

The appel 'ant -aggrieved by the order by which the

court’s approval was granted for w thdrawal of the
prosecution, preferred a crimnal revision petition in the
H gh Court. The High Court by a detailed and

conpr ehensi ve judgnment on 28.9.1991 di smi ssed the

revision petition. The said judgrment of the H gh Court
becanme final and binding on the parties because the
appel | ant had never chall enged that judgnent. |n other
wor ds, the appellant had no further surviving grievance
agai nst respondent no. 3.

It is relevant to mention that only when respondent
no.3, Surya Prasad filed a wit petition in the H gh Court
in the year 2004 in which he had conpl ained of inaction
on the part of the police authorities in not registering a
case agai nst the accused who had caused serious
injuries to himand his sons, the H gh Court on the basis
of the report of the Deputy Director Ceneral, Intelligence
of the Central Intelligence Departnment, Gaalior, MP. and
avernents incorporated in the wit petition, directed the
Superi nt endent of Police, Gnalior to take action for
regi stration of the case and conduct the investigation and
inquiry in accordance with | aw

The appel | ant obvi ously was aggri eved by the said

order of the H gh Court because he feared that nowa

case woul d be instituted against him therefore, he had
noved the Hi gh Court for recalling of the order dated
8.8.2005 passed in Wit Petition No. 1356 of 2004. The
said application for recalling the order was dism ssed by
the H gh Court. The appellant is now seriously aggrieved
by the judgnment and order passed in the wit petition

and thereafter in the application for recall respectively,
has preferred these appeals before this Court.

According to the appellant, the H gh Court ought

not to have passed any direction in the wit petition filed
by respondent no. 3 because it was filed after undue

del ay.

The appel |l ant urged that the Hi gh Court did not

consi der the incident which had taken place in the year
1986 in the proper perspective. He al so contended that
respondent no.3 hinself was involved in a case
emanating fromthe FIR No. 654 of 1986 under Section
307 I.P.C. registered against the respondent. 1In the
backdrop of the case, according to the appellant, the
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i mpugned order of the Hi gh Court is unsustainable.

It would be appropriate to nmention at this juncture

that the Additional Sessions Judge permitted wthdrawa
of the prosecution on an application noved by the Public
Prosecut or under section 321 Cr.P.C The appel | ant had
noved a crimnal revision petition before the Hi gh Court.
The order of the Hi gh Court was passed in the year 1991
and the appellant never chall enged that order in the |ast
15 years before this Court. Therefore, the appellant is
whol Iy unjustified in making any grievance in respect of
the prosecution which had al ready been withdrawn

agai nst the respondent no.3 a long tinme ago and the said
order was affirned by the Hi gh Court and no proceedi ngs
wer e taken agai nst the said judgnent of the High Court.

It may be pertinent to mention that the order of the

H gh Court was primarily based on the report of the D G
CID, Gnalior who had conducted the inquiry at the

i nstance of 'the Court and submtted the report. On the
basis of the inquiry report, the Hi gh Court directed the
Superi ntendent of Police, Gnalior to take action for

regi stration of the case and conduct the investigation and
inquiry in accordance w th | aw

We have carefully exam ned the inpugned judgnent

of the H gh Court and heard the | earned counsel for the
parties at length. .= W do not find any infirmity in the
order dated 8.8.2005 passed in Wit Petition No. 1356 of
2004 and the order dated 23.9.2005 in MCC No. 473 of
2005 passed by the Madhya Pradesh Hi gh Court of

Judi cature at Jabal pur, Bench of Gwalior.

In the backdrop of the peculiar facts and

ci rcunmst ances of the case, nointerference is called for.
These crimnal appeals are accordingly dismssed being
devoid of any nerit.




