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PETI TI ONER
RAJ KUVAR MOHAN SI NGH & ORS

Vs.

RESPONDENT:
RAJ KUMAR PASUPATI NATH SARAN SI NGH & CORS

DATE OF JUDGVENT:
29/ 04/ 1969

BENCH

SHAH, J.C.
BENCH

SHAH, J.C.
RAMASWAM , V.
M TTER, G K.

Cl TATI ON:
1970 AIR 42 1970 SCR (1) 428
1969 SCC  (2) 258

ACT:

Qudh Estates Act /1 of 1869-Ss. 8 and 22(6) if rebuttable
presunption exists that non-taluqgdari estate also devolves
upon single heir as in case of talugdari estate.

HEADNOTE:

Section 8 of the Qudh Estates Act 1 of 1869 provided for the
preparation of |ists of taluqdars and grantees, and another
list of talugdars whose estates, according to the custom of
the famly on and before 13th February, 1856, ordinarily
devol ved upon a single heir. The taluqdari estate of Tilo
was entered in the second list. Upon the death of the
talugdar and in the absence of any brother or a male |inea
descendant, the estate devolved, in accordance wth the
provisions of s. 22(6) upon the w dow of the ~deceased

talugdar for her life. Thereafter she adopted a son. The
adopted son by a deed of trust executed in —August, 1932,
settled certain properties. By judgnent dated April 19,

1968, this Court declared that the deed of trust of  August,
1932 did not operate to settle any property being part of
the taluqdari estate and governed by the Qudh Estates Act of
1869.

In the present petition for review of the judgnent it was
contended that even if the settlor had no interest in the
talugdari estate under the ordinary Hindu | aw, on adoption

the non-taluqdari property vested in him and -he was
conpetent under the deed of settlenent to dispose of the
property in the manner directed by that deed. It was also
contended that the w dow of a taluqgdar was not an ™“heir"
within the definition of the expression in the Act.

HELD : That even in the non-taluqdari estate left by the
tal ugdar which devol ved upon the w dow, her adopted son, the
settlor, had so, long as the widow was alive no interest
whi ch he could transfer, alienate or settle. [433Q

it is well settled that where property devolves upon, a
single heir of a taluqgdar entered in the second |ist under
s. 8 of the Act, there is a rebuttable presunption that the
non-tal uqdari estate al so devolves upon him In the present
case there was no reason to depart fromthat rule. Prior to
the enactment of the Oudh Estates Act 1869 there was no dis-
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tinction between taluqdari and non-taluqdari estate and the
presunption nerely gave effect to famly custom [432E-F]
Rani Huzur Ara Begam and Anr. v. Deputy Comm ssioner Gonda,
L.R 65 1.A 397 foll owed.

Murtaza Husain Khan v. Mahoned Yasin Ali Khan L.R 43 |.A
269; Thakur Ishri Singh v. Baldeo Singh, LL.R 11 [1.A  135:
referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 380 of 1965.
Appeal fromthe judgnent and decree dated May 23, 1963 of
the Allahabad H gh Court; Lucknow Bench in First Gvi
Appeal No. 70 of 1950.

429
C. B. Agarwal a, 1shtiaq Ahmad Abbasi, S. Rehman and, C. P
Lal, for the appell ants.
S. P. Sinha, Mhammad Hussain and S. S. Shukla, for the
respondents Nos. ~ 1 and 3.
The Judgrment of the Court was delivered by
Shah, J. By our judgnent dated April 19, 1968, we passed the
following order in this appeal :
"It will be declared that the deed of trust executed by Raja
Bi shwanat h on August 29, 1932, did not operate to settle any
property being part of the taluqgdari estate and governed by
the CQudh Estates Act 1 of 1869, for the purposes specified
therein."
The Senior Raj Kumar ‘applied for review of judgnent on the
ground that the deed of trust dated August 29, 1932, settled
properties non-tal uqdari--as well as taluqdari and the Court
at the wearlier hearing did not nake any order as to the
revol ution of the non-taluqdari property. -Apparently at the
earlier hearing no argunment on the natter now sought to be
rai sed was advanced, though the hearing |lasted for severa
days. We have, however, granted review of judgnment and
heard the parties on the question whether a different rule
of revolution prevails in respect of properties which are
non-tal uqdari .
W have held that on the death of Raja Surpal Singh the
tal ugdari estate of Tiloi vested in Rani Jagannath Kuar, and
she continued to hold the property as |life owner under s.
22(7) of the Qudh Estates Act, even after she adopted Raja
Bi shwanath Singh on February 21, 1901, and so long as -she
was alive Raja Bishwanath Singh had no interest in the
estate which he could settle or convey. The deed of
settl enent was executed by Raja Bi shwanath Singh during the
lifetime of Rani Jagannath Kuar and did not (operate to
convey the taluqdari estate. Counsel for the Senior’ Raj
Kumar contends that even if Raja Bishwanath had no interest
in the taluqgdari estate, under the ordinary H ndu - |law, on
adoption the non-taluqdari property left by Raja’ Surpa
Singh vested in Raja Bishwanath Singh and he was conpetent
under the deed of settlenment to dispose of the property in
the manner directed by that deed. Counsel says that the
revolution of non-talugdari property is governed by the
rules of Hndu law, and that on adoption of a son by Ran
Jagannath Kuar her interest in the property was divested and
the adopted son becane the owner of the property.
430
Counsel for the Junior Raj Kumar resists this claim
Section 8 of the Qudh Estates Act 1 of 1869 provides for the
preparation of lists of talugdars and grantees, and the
second list prepared under that section is a list of
talugdars whose estates, according to the custom of the
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famly on and before the 13th day of February, 1856,
ordinarily devolved upon a single heir. The tal uqgdar
estate of Tiloi was entered in the second list. By s. 10 of
the Act .it is provided

"No persons shall be considered taluqgdars or grantees within
the meaning of the Act, other than the persons nanmed in such
original or supplenmentary lists as aforesaid. The Courts
shall take judicial notice of the said lists and shal
regard them as concl usive evidence that the persons naned
therein are such taluqdars or grantees.’

Section 22 of the Act prescribes a special node of
succession to intestate talugdars and grantees. By cl. (6)
of S. 22 in default of any brother, or a male Iinea
descendant, the estate devolves upon the w dow of the
deceased tal ugdar or grantee, heir or |egatee, for her life-
time only, and by cl. (7) on the death of the w dow, the
estate devol ves upon such son as the widow shall, with the
consent” in witing of her deceased husband, have adopted,
and his male lineal descendants. The Tiloi Estate which was
a taluqgdari estate, therefore, devolved upon Rani Jagannath
Kuar and  she held that estate during her [life-tine. The
rule of Hindu |law that on the adoption of a son by a w dow
to her deceased husband, the estate vests in the adopted
son, is by the express provisions of cls. (6) & (7) of s. 22
of the Qudh Estates Act inapplicable to taluqgdari estates.
That was so held in our earlier judgnent dated April 19,
1968, and on that account the claimof the Senior Raj Kunar
to take the talugdari estate under the deed of settlenent
'was negati ved.

It was decided by the Judicial® Conmittee of the Privy
Council that it will be presumed that the non-talugdari
estate of a talugdar governed by the Qudh Estates Act, 1869,
is governed by the same -rules which govern succession to
the taluqdari estate. In Rani Huzur Ara Begam and Anr. v.
Deputy Conmi ssioner, CGonda(.), the Judicial Conmittee held
that the entry of a talugdar in List 2 prepared under S. 8
of the Qudh Estates Act, 1869, which raises an irrebuttable
presunption of single heir succession to the ‘taluqdari
property -al so raises a presunption, rebuttable by evidence
proving a different rule of revolution, that the famly
custom of ,single heir succession applicable to the taluga
governs the suc-

(1) L.R 65 1.A 397.

431
cession to the non-taluqgdari property, novable as well as
i movabl e, of the taluqdar. |In that case the taluqdar of

Uraula Estate obtained decrees for recovery of npney
against a debtor. The talugdar died on March 4, 1934,
| eaving himsurviving a wi dow, a daughter and two sons./  The
wi dow on behalf of herself and as the guardian of her
daughter filed applications for execution of the  decrees
obtai ned by the taluqdar. The execution was resisted on the
ground that the w dow and the daughter had no right to
enforce the decrees because the right to the decrees had
devol ved upon the el dest son who was under the Qudh Estates
Act the, sole heir under the law and fam |y custom of single
heir succession. The Board upheld the contention raised , by
the judgnent-debtor. They observed
"Now, the taluqdar of the Uraula Estate is
naned in list 2 of the taluqdars prepared
under S. 8 of the Qudh Estates Act, 1 of 1869,
whose estate, according to the customof the
famly on or Dbefore February 13, 1856,
ordinarily devol ved upon a single hei r
Section 10 of the statute provides that the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 6

Court shall take judicial notice of

the said
list and regard as conclusive the fact that
the person naned therein is such taluqgdar. In
other words, there was a pre-existing custom
attaching to the estate on which its inclusion
inlist 2 was based. There is, therefore, an
irrebuttable presunption in favour of the
exi stence of the customof the fanily by which
the estate devolves on a single heir, but the
provision as to the conclusiveness of the
customis confined to the estate com ng within
the anbit of the statute. |t does not apply
to any property which is not conprised in the
estate or taluga. Wat is the rule which
governs succession to non-taluqdari property ?
If _inmovable property formng part of the
taluga is governed by the custom of single
heir ~succession,” there is no prine facie
reason why inmmovable property which is not
conprised in the taluga should follow a
different rule.
I ndeed, it has been decided by this Board that
there  is a presunption that the rule as to
succession to a taluga 'governs also the
successi on to non-t al uqdari i movabl e
property: Mirtaza Husain Khan v. Mahored
Yasin. Ali Khan [(1916) L. R 43 I.A 269]. It
must,  therefore, be taken as a settled rule
that, whereas the entry of a taluqgdar in |ist
2 is conclusive evidence that this taluga is
governed by the rule of revolution on a single
heir, it raises also a presunption that -the
famly custom applying to a taluga @ governs
al so -t he successi on to non-t al uqdari
i movabl e property.”
432
Counsel for the Senior Raj Kumar contended that ‘the rule
enunci ated by the Judicial Comrmittee in Rani_~ Huzur Ara
Begani s case(1l) applies only to Mslinsand has no
application to H ndus. Counsel submtted that in Mirtaza
Husain Khan v. Mhoned Yasin Ali Khan(2) M. Aneer A
delivering the judgnment of the Board explained that the
reason of the rule is that the presunmed custom applies to
the acquired property of a Miuslimtaluqdar-since under the
Mahormred an |aw, ancestral and sel f-acquired properties are
subject to the sane rule of descent, and that in the case of
self-acquired property of a H ndu talugdar, ‘the presuned
custom only affects the succession upon proof. that ' the
property was incorporated with the taluga, either by
intention of the owner or by famly custom It is true that
in Rani Huzur Ara Begamis case(2) the dispute related to the
succession to the estate held by a Muslimtaluqdar, but the
Board in that case relied upon the observations at p. 148 in
Thakur Ishri Singh v. Baldeo Singh(3)-a case of Hindu
succession to a taluqgdari held by a H ndu taluqgdar. Counse
also invited our attention to s. 23 of the Qudh Talugdars
Act, but we see no inconsistency between the presunption
that non-taluqdari property also devol ves upon a single-heir
and the terms of s. 23 of the Act.
Counsel for the Senior Raj Kumar contends that the decision
of the Judicial Committee gives no reasons in support of the
view taken by the Board and should be reconsidered by this
Court . We are unable to agree with that contention. The
rule has apparently been settled for the last many years
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that where property devolves upon a single heir of a
tal ugdar entered in the second list, there is a presunption
that the non-taluqdari estate also devolves upon himand we
see no reason to depart fromthat rule. To do so would
result in upsetting settled titles. Prior to the enactnent
of the CQudh Estates Act, 1869, there was no distinction
bet ween tal ugdari and non-taluqgdari estates and the presunp-
tion nerely gives effect to famly custom There is,

t her ef ore, a presunption, unless rebutted, that non-
talugdari property of a talugdar entered in List 2 devolves
by the customof the famly upon a single heir. On the

death of Raja Surpal Singh his entire estate devolved, upon
his w fe Rani Jagannath Kuar and by virtue of the custom
she nust be presuned to have renmined |ife owner of the non-
talugdari estate also. The custonmary rule may undoubtedly
be rebutted by evidence to the contrary, but at no stage of
the hearing of this protracted trial was the contention
raised that if the Senior Raj Kumar had under the deed of
(1) L.R 65 1 .A 397. (2) L.R 43 1.A 269
(3) L.R.11 1.A 135.
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settlenent interest in the non-taluqgdari estate even if his
claimto the taluqgdari estate under that deed failed to take
effect.
It was then urged that in any event the w dow of a talugdar
is not an "heir" within the definition of the, Act. It s
true that in the interpretation clause in the Act an "heir"
nmeans a person who has inherited or inherits otherwi se than
as a widow or a nother, an estate or portion of. an estate
whet her before or after the commencenent of the Act. But we

fail to appreciate the bearing of this definition upon the
guestion in issue. By virtue of s. 22(6) of the Act the
talugdari. estate devolved upon Rani-Jagannath Kuar on the
deat h of her husband and the estate enured during her ' life-

time. She also inherited the non-talugdari estate. Techni -
cally she may not be called an "heir" under the Act, but
that is irrelevant in determ ning whether in the devolution
of the taluqdari and non-taluqdari estates different /'rules
prevail .

Counsel then contended that though the argunent was not
raised at an earlier stage, the Senior Raj Kumar should  be
permtted to amend his pleading to contend that there was a
-custom in the famly under which non-taluqdari estate did
not devolve upon a single heir. This case is nore than 22
years old and we do not think that we woul d be justified at
this date in allowing the parties to raise a new contention
and give it a fresh lease of life. On the record there is
evidence relating to devolution of the estate since the time
of Raja Jagpal Singh to whomthe Tiloi Estate was granted by
the Governnent, and it has never been suggested that the
non-taluqdari estate devol ves otherw se than uponta 'single
hei r.

Counsel also contended that even if leave to anmend the
witten statenent be not granted to the Senior Raj Kumar the
Court nmay review the evidence and hold on the evidence
already on the record that such a customdid prevail in the
famly. Qur attention has, however, not been invited to any
reliabl e evidence on this part of the case.

We, therefore, declare that even in the non-taluqdari estate
| eft by Raja Surpal Singh which devol ved upon his w dow Rani
Jagannath Kuar for her life-tine, Raja Bishwanath Singh had
on August 29, 1932, no interest which he could transfer,
alienate or settle.

Counsel for the Senior Raj Kumar finally subnitted that the
Trial Court did not decide issues Nos. 14 & 15 relating to
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the rights of Rani Aditya Binai Kumari-defendant No. 4-and
Rani Fani ndra Raj ya Lakshni Devi-defendant No. 5-and these
i ssues shoul d be decided. No argunent was advanced before

434

the H gh Court in respect of issues -Nos. 14 & 15. The
reason is obvious : in the Trial Court the defendants agreed
that no findings should be recorded on those issues. e

cannot at this stage enter upon the trial of issues which
it was agreed, had to be tried in another suit.

The Senior Raj Kumar will pay the costs of this hearing.

R K P.S.
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