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PETI TI ONER
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Vs.

RESPONDENT:
COLLECTOR OF CENTRAL EXCI SE & ANR

DATE OF JUDGVENT: 04/ 02/ 1997

BENCH
S. P. BHARUCHA, K. S. PARI POORNAN

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
PARI POORNAN, J. .
The appellant « is a small scale industry. It carries on
the business or manufacture of 1iquid Carbon Di oxi de (CO2)

confirmng to ISI ~grade. The factory is situated at
Kal amassery in Ernakulam District, Kerala State. The first
respondent in this appeal is the Collector of centra

exci se, Cochin. the second respondent is the Fertiliser &
Chemicals Travancore Limited (FACT). This appeal 1is filed
under Section 35L (b) of the Central Excise & Salt Act,
1944, against the order dated 18.3.1986 passed by the
Central Excise and Cold (Control) Appellate Tribunal, New
Del hi substantially nodifying the order passed in the
appel l ants’ favour by the Appellate Collector of Centra

Exercise, Madras dated 18.6.1982. The Appellate Collector
set aside the order of the assistant Collector rendered on
2.2.1982 holding that the appellant is not entitled to the
benefit of exenption notification No. 7/65-Ce dat ed
30. 1. 1965.

2. The facts of this case are in narrow conpass. The
appel | ants manufacture carbon di oxide of |Sl. Specification
out of raw carbon dioxide gas received through pipe lime
fromMs, FACT Ltd. Eloor. The raw carbon dioxide is
odourous and has a purity of less than 99% and contains
noi sture above 0.1 % such raw carbon dioxide is subjected
to various processes order to renmove traces of “npisture,
oxi de of sul phur etc. The gas is then dried and fed into
rotary Booster conpressor to boost the pressure to a.a very
H gh point and then passed through activate carbon to renove
final traces of oil and also to deodourise. The pure gas
obtained after these processes is liquified and filled in
cylinders and renoved therefrom for making further products
or for sale.

3. At the relevant tinme, Carbonic Acid (carbon dioxide)
was specified in Entry No 14H(iv) of the Ist Schedule to the
Central Excise Act, 1944 and was assessable to duty of
excise at the rates in force from tine to time. The
appel l ants had taken out L.4 |licence for the nanufacture of
carbon di oxide. They were pernmitted to renmove waste gas
generated from Ms, Fertiliser and chem cals. Travancore
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Ltd., in view of paragraph 2 or Notification No. 7/65 dated
30.1.1965 after taking out L.6 licence. The licence was

granted on 11.3.1977. Under notification No 7/65, carbon
di oxide falling under item 14H of the Central Excise Tariff
was exenpted fromthe whole of the duty f excise |eviable
thereon, provided it was wused for any "industrial purpose”
and subject to the procedure in Chapter X of the Centra
Excise Rules and it is combn ground that such procedure was
followed by the appellant by taking out L.6 |licence. The
appel l ants had given an undertaking that they woul d pay the
duty on the carbon dioxide received for processing (raw
carbon dioxide - waste gas) in case it was subsequently
decided that they were not entitled to receive the said
carbon di oxide tree of duty under Modification No. 7/65.
4. The appel |l ants were served with show cause notice dated
20.11.1978 to explain why L.6 Licence granted to them(to
receive inmpure carbon dioxide ~gas (waste gas) by pipe line
fromMs,  FACT.) and-also 4. licence for the manufacture of
carbon dioxide (or-liquid carbonic acid) should not be
revoked and- why duty or Rs. 8.92.695.60 along with SED Rs.
19, 823. Shoul d not be demanded fromthem for the period from
March 1977 to Septenber 1978 under Rule 10 of the Centra
Exci se Rul es, 1944.

C. No.V/68/30/3/81 C6 by t he

Col  ector of Central Excise Cochin.

In this trade notice, it has been

informed that. the carbon dioxide

gas produced 'in distilleries _and

fertiliser factories or “in any

other factory will fall outside the

purview of item 14H. So long as the

gas does not conform to t he

mar ket abl e grade as prescribed in

the ISl specifications, such gas

will properly classifiable under

item 68. The appel | ant s wer e

allowed to avail notfn. No. 7/65

But the trade notice referred to

above is in favour of the assessee

and would be bi nding on  the

depart ment (New Quj arat Paper

i ndustries vs. Superintendent of

Central Excise 1977 ELT J. 67

GQuj.Div. 8). Hence the order of the

Asstt. Col | ect or maki ng duty

retrospectively is not correct.

Besides I amof the viewthat

the carbon dioxide gas produced

fromthe fertiliser factory of Ms.

FACT will fall outside the purview

of Item No. 14H of Central Excise

Tariff so long as the gas does not

conformto the marketable grade as

prescri bed in the I Sl

specification. Such gas wll be

properly classifiable under item 68

of Central Excise Tariff. Hence,

necessary action in this regard has

to be t aken by t he Asstt.

Col l ector. The order of the Lower

authority is ser aside wth these

directions."

(enphasi s suppli ed)

8. In further appeal filed by the Revenue, the Appellate
Tri bunal reversed the aforesaid decision of the Appellate




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of

7

Col l ector dated 18.6.1982 by its order dated 18.3.1986. The
appel | ate Tribunal decided the matter on nerits on the other
aspects as well, though the Appellate Collector rendered his
deci sion substantially on the basis of Trade Notice. (The
Appel l ate Collector also found that the carbon dioxide
produced by Ms. FACT will fall outside the purview of item
No. 14H of the Central Excise Tariff, since the gas did not
conformto the "narketable grade" as prescribed in the ISl
specification). Regarding the applicability of trade notice
dated Septenber, 1981, the Appellate Tribunal observed. In
par agraph 51 of its order, thus:

"The Trade Notice on which the

respondents seek to rely was issued

nearly 3 years later. 1In these

circunstances the “trade notice has

no relevance to what happened

earlier. Shri -~ Tripathi has filed

before us ~a copy of the Tariff

Advi ce No. 6/85 dated 6.2.85 of the

CBEC al ong with a nodel trade

notice, to the effect that inmpure

carbon di oxide not~ conforming to

I.S. 1. specifications produced by

distilleries and fertilizer Units,

was correctly classifiable under

I[tem 14H. It may be presuned That

the Collectorates, or at |east sone

of them duly issued trade notices

tothis effect in early 1985. |If

the trade notice of 1981 could be

consi dered as relevant not matters

occurring 3 or nore years earlier

we see no reason why a trade notice

of 1985, To the contrary effect,

should not be taken ‘as equally

applicable to the transactions in

guestion."

(enphasi s suppli ed)

9. W heard counsel
10. The showcase notice dated 20.11.1978 (page 79 of the
Paper book) was issued for the period from March 1977 to
Septenmber, 1978 but the Ilevy and demand is for a |arger
period- march 1977 to February, 1982. There was no proper
notice and opportunity to explain. This is violative  of
natural justice and is also unfair
(2) The Appellate Tribunal was totally in error in
di scarding the Trade Notice No 220/81 based on Tariff advice
no. 83/81 dated 24.8.1981 of the Central Board of excise and
Custons which was comunicated to the appellants’ for
i nfornati on. (The said Trade Notice is available at page
125 of the paperbook). The Appellate Tribunal failed to
understand and give effect to the terns of the above trade
notice, and the reasons to discard the trade notice relied
on by the Appellate collector are unsustainable. A larger
contention on the nmerits to the effect that "waste gas" is
not a nmarketable comunity and is not exigible to duty, was
also raised relying on the decision in Union of India V.
I ndi an Al umi nium [ (1995) 77 ELT 268 ]
11. The relevant Trade Notice relied on by the Appellate
Collector is available at page 125 of the paperbook. It is
as follows:

"Trade Notice No. 220/81 dt. -

9-81.

T.1.68 A.C.C. Nes. No 42/81

Sub: CASES. Car bon di oxi de gas
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emanat i ng from
Distillery portion
of Sugar factories
and Fertiliser
factories whet her
classifiable under
T.1. 14H or T.1.68 -
guesti on regarding.
It is considered that carbon

di oxi de gas pr oduced in
distilleries and fertiliser
factories or in any other factory
will fall outside the purview of

item 14H of Central Excise Tariff.
So long as the gas does not conform

to t he mar ket abl e gr ade as
prescri bed in t he | Sl
specifications such gas wll be
properly classifiable under item 68
of . CET.

(I'ssued fromfile C. No.
V. / 68/ 30/ 5/ 81CX- 6)
Sd/- M Suresh
Assist. Collector (Tech).
For Col | ector.

To,
As per DE No. | and II
Space 15.

Forwarded to M's. Poul ose & Mt hen,
El oor for information.
Sd/ - Superi nt endent
Central Excise Range
Al waye. "
It is based on the Tariff advice
No. 83/81. It reads as follows:
"TARI FF ADVI CE No. 83/81
F. No. 105/2/81-CX. 3
GOVERNVENT OF | NDI A
CENTRAL BOARD OF EXCI SE & CUSTOVB
NEW DELHI , THE 24TH AUGUST, 1981.

To,
All Collectors of Central
Exci se
Al Collector of Custons
Al Appellate Collectors of
Custons & Central Excise
All Deput y Col l ectors of
Central Exci se.
Sir,

Sub: GASES- Carbon Di oxi de gas
emanating from distillery
portion of Sugar factories and

factories and Fertiliser
factories - Whet her
cl assi fiabl e under T.1. 14H
or T.1.68- Question
regar di ng.

| am directed to say that a
guestion has been raised whitener
raw carbon dioxide gas enmnating
fromdistilleries attached to sugar
factories is cl assifiable under
I[tem 14H or Item 68 of C. E T.

2. The matter was discussed in
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the 15th South Zone Tariff-cum
General Conference held on the 19th
and 20th rmay. 1981 at Bangal ore.

3. The conference not ed t hat
certain gases ari se in
distilleries. thee are described as
raw carbon dioxide, or waste gases
and are simlar to kiln gas
generated in sugar factories. Such
waste gases have carbon dioxide
only to the extent of about 50%
However, in so far as fertiliser

factories are concerned, it was
noted that the purity of Carbon
di oxi de gas produced in t he

factories is nore than 70% In both
the types of cases the. Co2 in
guestion does not conform to the
mar ket able standard. Al so, in both

the cases, it was not possible to
quantify the production of~ Carbon
Di oxi de.

4. After a detailed discussion
t he Conf er ence reached t he

concl usion that the opurity of
Carbon Di oxide gas produced in
distilleries is even below 50% 1t
should not, ‘Further, as such  a
m xture of waste gases does not
conformto any specifications of
Carbon Dioxide and, further, as
such a mxture of waste gases does
not conform to any specifications
of Carbon Dioxide as such and it
shoul d be outside the purview of
Item 14H on the analogy of kiln
gas. Sinmlarly, the carbon dioxide
gas generated in the fertiliser
factories is also inmpure and does
not conformto the marketabl e grade
and hence it will also fall outside
the purview of Item 14H

5. The Board has accepted the
recomendations of the Conference
that Carbon dioxide produced in

distilleries as well as in the
fertiliser Factories will f al

out si de the purview of Item 14H and
wil | be properly classifiable

under lItem 68. The Board is al so of
the view that Carbon dioxide gas
generated by any other factory wll
also fall outside the purview of
item14H so long as it does not
conformto the marketabl e standard
of the carbon dioxide s prescribed
in the ISl Specifications.

6. The above position may pl ease
be brought the notice of the field
formations for their information
and gui dance. The Trade interests
nmay also be informed as in the
Model Trade Noti ce.

7. Receipt of this letter nmay
pl ease be acknow edged.
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Sd/ - G N. BHAGCHANDAN
UNDER SECRETARY
Copy forwarded to: As per |list
attached.

MODEL TRADE NOTI CE
Sub: GASES - Carbon Dioxide gas
emanat i ng from distillery
portion of sugar factories and
from fertiliser factories
whet her cl assifiable under
T.1.14H or T.1.68 - Question
regar di ng.
It is considered that Carbon
Di oxi de gas pr oduced in
distilleries and fertiliser
factories or in any other factory
wi Il fall _—outside the purview of
item1l4H of CE T. So long as the
gas ' does not confirm to t he
mar ket abl-e grade as prescribed  in
the 1Sl specification.~ Such gas
will be properly classifiable under
ltem68 CET."
(enphasi s suppl i ed)
12. It is seen that the show cause notice dated 20.11.1978
was issued for the period from March 1977 to Septenber
1978. But the order of the Assistant Collector given effect
to by the proceedi ngs of the Superintendent dated 4.5.31983
has levied the duty for a |longer period, from March 1977 to
February, 1982. The show cause notice served for ‘a shorter
peri od cannot be relied on for the purpose of levy for a
much | onger period. W should say that the appellant was not
served with a proper notice before saddling the liability
for a period beyond Septenber, 1978 1978. This unfair and
Vitiates the proceedi ngs.
13. The Tribunal has stated that ‘the trade notice i'ssued in
Septenber, 1981 based on Trade advice of the Board dated
24.8.1981 was issued three vyears later than the relevant
period. The Tribunal refers to Trade Advice No. 6/85 dated
6.2.1985 of the Central Board of Excise and Custons al ong
with "a mnodel trade notice" where in it seens to have been
stated that carbon di oxide not conformng to 1.S. I
specifications produced by distilleries and fertilizer units
was correctly classifiable under item 14H. The Appellate
Tri bunal was of the view "that it nay be presunmed" that the
Col l ectorates, or " at |east sone of them' duly issued trade
notices to this effect in early 1985, and so a |ater trade
notice could also be taken into account.
14. W hold that the reasoning and conclusion of the
Appel late Tribunal is based on surmise and the  Tribuna
ignored the wearlier trade notice or 1981 w thout ' proper
reasons therefor. Firstly, the tariff advice No. 6/85 dated
6.2.1985 which is said to have been acconpanied by a "nodel"
trade notice is not part of the record. Its contents are
unknown. There is no material on record to show that trade
notices were issued by the Collectors in pursuance of the
above tariff advice of the Central Board of Excise and
Customs. The Tribunal also onmitted to notice that the
earlier tariff advice No. 83/81 was in force at the time
when the proceeding was pending before the Assistant
Col I ector and she passed the order on 2.2.1982 and al so when
the Appellate Collector set aside the above order and gave
relief to the assessee by his order dated 18.6.1982. The
concerned departnment understood the |egal position then as
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reflected in the trade advice and trade notice of the year
1981. It was a plausible view of the nmatter. It was

pointedly stated that the carbon dioxide gas generated in
the fertilizer factories is also inpure and does not conform
"to the marketable grade” and hence it wll also fal
outside the purview of Item 14H  \Wether the later tariff
advice No. 6/85 adverted to all relevant aspects or deviated
from1981 tariff advice and if so. To what extent, are not
detailedly stated in the order of the tribunal (paragraph
51). The earlier tariff advi ce and trade notice
categorically stated that in the absence of Non-Conformty
to the narketable grade (standard) "inpure carbon dioxide
not conform ng to 1.S.1. specifications produced by
distilleries and fertilizer units was correctly classifiable
under item 14H " Was the requirenent, that the goods shoul d
be of "marketabl e grade" (standard) dispensed with , in the
later tariff advice? This 1is not adverted to by the
Tribunal. The Appellate Tribunal casually referred to a
later tariff ~advice No.6/85. without fully and effectively
appreciating its contents, its scope and the inmpact of the
earlier tariff advice No. 83/81. The above aspect is vita
and fundanent al to the basis of which the Appellate
Col l ector granted relief to the appellant. W are of the
view that the appellate Tribunal has failed to consider the
matter according to law and the order appeal ed agai nst
shoul d be ser aside and we hereby do so.

15. One aspect deserves to be noticedin this context. The
earlier tariff advice No. 83/81 on the basis of which trade
notice No. 220/81 was issued by the collector. of Centra
Exci se and Custons is binding on the department. It should
be given effect to. There is no naterial no record to show
that this has been rescinded or departed from and even so,
to what extent. Even assunming that the later tariff advice
No. 6/85 has taken a different view - about which there is
no positive material - the facts point out that the
concerned department itself was having consi derabl e doubts.
It was far from clear. In suchia case. where tow opinions
are possible, the assessee should be given the benefit of
doubt and that opinion which is inits favour should be
given effect to. In the |light of the -above,” it is
unnecessary to adjudicate the other points involved in the
appeal on the nerits.

16. For the reasons state above, we set aside the order of
the Custons Excise and Cold (control) Appellate Tribuna
dated 18.3.1986 and allow this appeal and restore the order
of the Appellate Collector of Central Excise, Madras dated
18.6.1982. There shall be no order as to costs.




