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Leave granted in S.L.P. (Crl.) No. 2218 of 2005

The accused appel | ants were convi cted and sentenced by the
Addi tional Judicial Comm ssioner. The appel l'ants Rabi ndra Maht o,
Bal ram Maht o and Lenmboo Mahto were found guilty under Section 302
| PC and were sentenced to undergo rigorous inprisonment for life and
to pay a fine of Rs.10,000/- and in default to further undergo rigorous
i mprisonnment for two years. The appellants Jag Mohan /Mahto, Fagu
Maht o, Dhananjay Mahto, Huna Mahto and G rish Mahto were found
guilty under Section 302 read with Section 149 |.P.C and were
accordingly convicted and sentenced to undergo rigorous inprisonment
for life and to pay a fine of Rs.500/- and in default to further undergo
rigorous inprisonment for one nonth. Further appell ants Jag Mhan
Mahto and Lenboo were found guilty under Section 323 | PC and were
convi cted and sentenced to undergo rigorous inprisonnment for five
nonths. All the sentences were directed to run concurrently. The
appeal preferred by the accused-appellants was di sm ssed by the Hi gh
Court, aggrieved by the same, the present proceedings were taken up
by the appell ants.

The prosecution case, as narrated by the eye witness CGopal
Puran, PW5 in fardbeyan on 11.7.1989 at 8.30 P.M before Sub-
I nspector N.P. Singh of P.S. Jopno Puti Tola, is that at about 9.00
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A.M he had gone to his field lying in Jopno Puti Tola Kend Tand with
Sohrai  Puran, Ram Mohan Puran, Cheta Puran, and others. They

sowed Gunja in the field and thereafter they were taking rest under the
Kend Tree. They saw that fromthe side of Jopno Village Bal ram

Maht o, Rabi ndra Nath Mahto, G rish Mahto, Fagu Mahto, Huna Maht o,
Dhananj ay Mahto, Lenboo Mahto, Lal oo Mahto, Jagnohan Mahto

along with five-six other persons, arned with tangi, lathi, farsa and
sword canme to the spot and enquired fromthemas to why they plowed
the field, whereupon there was an exchange of hot words. Al of a
sudden Huna Mahto pelted stone on Sohrai Puran, the deceased, as a
result of which Sohrai Puran fell down. Balram and Rabindra

assaul ted Sohrai Puran and al so assaulted Ram Mohan Puran

Thereafter Jagnohan, Lal oo, Lenboo, Fagu and others attacked Ram

Mohan and Sohrai Puran with lathi, farsa and sword as a result of which
Sohrai Puran and Ram Mohan Puran died. Gopal Puran, PW5 and

Cheta Puran, PW9 were also assaulted by lathi. Thereafter they ran
towards Village Puti Tola and rai sed al arm whereupon vill agers cane

to the spot but before they could arrive, the accused fled away fromthe
scene of occurrence. As nentioned above this fardbeyan was recorded

on 11.7.1989 at 2030 Hrs. i.e. 8.30 P.M and the FIR was regi stered at
10.00 AM__ on12.7.1989. The copy of the FIR was sent to the
concerned Magi strate on 13.7.1989.

The Additional Judicial Conmm ssioner and the Hi gh Court, on
the basis of the evidence placed on record by the prosecution, found
that the prosecution proved beyond reasonable doubt that the accused
Rabi ndra, Lenboo and Bal ram conmitted the offence of nurder of
Sohrai Puran and Ram Mohan Puran and ot her appellants comitted
crime in furtherance of their conmon object form ng unlawfu
assenbly, which was forned to commt nurder of the deceased persons
and attack on the nmenbers present with them On the basis of evidence
of eye-witness, as there was specific evidence of assault by accused
Rabi ndra Mahto, Balram Mahto and Lenmboo Mahto on the deceased
with tangi, sword and farsa, which was corroborated by the nedica
evi dence, they were found guilty of the offence under Section 302 |IPC
and ot her accused persons who assaulted the deceased with Lathi were
held guilty of an of fence under Section 302 read with Section 149 of
I ndi an Penal Code.

The post nortemreport prepared by PW7, Dr. Nranjan Mnz
found the followi ng injuries on deceased Sohrai Puran:
1. I nci sed wounds: -
(a) 8.3 cm x bone deep on the front part of
the left side of the chest and adjoining |eft
shoul der cutting the soft tissues, under bones
partially and the first and the second ribs |eft
side compl etely;

(b) 11x3 cm x cavity deep on the left
tempro parietal region of the head cutting the
| eft external on the head cutting the left
external ear partially and cutting the left
tempro parictal bone conpletely and the
underlying brain partially;

(c) 4x1 = cm x soft tissue on the right
arm nedi al side;

(d) 8x4 cm x soft tissue on right chest
| ateral side situated 3 cm bel ow the right
axilla;

(e) 6x2 cm x bone deep on the left

bott om upper part cutting the soft tissues and
the underlying bone partially.
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2. Lacerated wounds:
2x1 cm x soft tissues on left leg front m ddle.
3. Internal

There was presence of bl ood and bl ood clots
in the chest and cranial cavity.

According to the doctor the incised wounds were caused

by heavy sharp cutting weapons such as farsa, tangi and sword
and | acerated wounds were caused by hard and bl unt substance,
may be by lathi.

On the sane day at about 1330 Hrs. said doctor conducted

post nort em exani nati on on the dead body of Ram Mbhan and

found the followng ante norteminjuries:

1. Abrasi on:

(i) 2. x 2cmon right l'eg front
upper part

2. Br ui se:

24 x 2 cm and 16.2 cmon the back
of the chest |eft side lateral part

3. I nci sed wounds:
1. 11 x 1/4 cm x soft tissues on the right
scapul ar regi on.

2. 8 X 2 cmx cavity deep on the |eft
occipital parietal region of the head cutting
the underlying bone and the brain matter.

3. 5x 2cm3 =cm on the left and
| ateral side of neck upper part cutting the
soft tissue and the bone vessels.

4. 4 x 1/4 cmx soft tissues on |left
el bow | ateral side.

4. I nternal : -

There was contusion of soft tissues of the
chest wall left side. There was fracture of
third to 10 ribs with laceration of the left
lung. There was presence of blood and

bl ood clots in the chest and cranial cavity.

According to the doctor, the injuries were caused by hard

and bl unt substance, may be by lathi and stone and incised
wounds were caused by heavy sharp cutting weapons such as

farsa, tangi or sword.

It is urged by Shri D.N. Goburdhan, |earned counsel for
the appellants that the delay in |odging of the FIR and thereafter
further delay in sending the same to the concerned Magistrate,
clearly indicates that the accused-appellants have been fal sely
implicated and on this count alone the prosecution case fails and
is required to be discarded. It is further urged by Shri Goburdhan
that the accused-appellants could not have been convicted for the
of fence under Section 302 IPC with the aid of Section 149 of the
I ndi an Penal Code when there is no evidence of a commopn obj ect
of the assenbly to commit murder of Sohrai Puran and Ram
Mohan Pur an.
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Shri Anil Kumar Jha, |earned counsel appearing on behal f
of the State, on the other hand, inter alia submtted that the
conmon obj ect of the assenbly has to be gathered fromthe facts
and circunstances of the case and that in this case there is
enough evi dence on record to indicate that all the accused-
appel | ants have formed unlawful assenbly to conmit an offence
of murder of two deceased persons, nanely, Sohrai Puran and
Ram Mohan Puran. On the face of the substantive evidence |ed
by the prosecution to prove the guilt of the appellants, the
prosecuti on case cannot be discarded only on the ground of del ay
in lodging the FIR or delay in sending the information to the
Magi strate
The prosecution has exam ned four eye wi tnesses, nanely,
Sadho Munda, PW2, Kunjal Minda, PW3, Copal Puran, PW5
and Chaita Puran, PW9. PW2 Sadho Munda in his evidence
st at ed that he was grazing his cattle in the norning when he saw
Sohrai Puran, Ram Mohan Puran (both deceased), Gopal Puran
PW5, and Chaitan Puran, PW9 were sowing Gujna in the field.
He further stated that he saw the accused persons along with
sonme unknown persons who cane towards the field fromthe side
of Jopno Village. Balramwas carrying tangi, Lermboo was
armed with farsa and Rabindra was arned with sword and rest of
themwere armed with lathis. They cane and assaul ted Sohra
Puran and Ram Mohan Puran and al so assaulted Gopal and
Chaita. Gopal and Chaita fled away fromthe field. After the
accused ran away fromthe scene of incident, he cane near the
i njured persons who were then breathing and they were taken to
their houses but they died on the way. To the sane effect is the
statement of PW3 Kunjal Minda, who was al so-grazing his
cattle in the nearby field and saw the conpl ai ning party plow ng
the field for sowing Surguja. He stated that after sow ng they
were taking rest under the tree when he saw fromthe eastern side
of the village Jopno, the accused party proceedi ng towards the
pl ace of incident. He saw Balo (Balram armed with tangi
Lenboo, arned with farsa and Gopal, armed with sword and
others arned with lathis. He saw'the accused party assaulting
Sor hai Puran and Ram Mohan Puran.. He al so saw Gopal and
Chaita were inflicted injuries. PWD5, Gopal Puran’s evidence
was to the effect that he went to the field for plowing it and for
sowi ng Sarguja and when they were taking rest under the tree, he
saw all the accused persons approaching themfromthe village
Jopno, arned with sword, tangi and farsa. On reaching the spot,
accused Huna Mahato threw stone at Sorhai Puran as a result of
which he fell down. Thereafter, Dhananjay Mahato assaulted
Sohrai Puran with |athi and Rabindra Mahato assaulted with
sword causing injuries to him Lenboo al so assaulted Sorha
Puran with farsa. He further said that Rabindra caused injuries
with sword, Balramwi th thenga , Lenboo with farsa and ot her
accused persons assaulted Ram Mohan with thenga, as the result
of injuries both the deceased fell down and died. He further
deposed that Grish Mahato assaulted himw th thenga on head
and Fagu Mahato hit himon the right armw th lathi. Jag Mhan
hit Chaita with Thenga. Thereafter, he along with Chaita fled
away to Puti Tola. He further stated that the | and where the
crops were being sowed belonged to them in the cross-
exam nation of this w tness, questions were put regarding
ownership of the land where the crops were sowed. He was
asked whether there was any case in respect of the | and between
the parties. Fromthis line of cross-examnation, it is apparent
that the defence is clainmng owership over the |and.

Anot her eye wi tness exam ned by the prosecution is Chaita
Puran, PW9. He supported the prosecution case and deposed
that he along with others was taking rest under the tree after
pl owi ng and sowi ng sarguj a seeds when accused appel |l ants al ong
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with 5-6 other unknown persons cane there. He described that

Rabi ndra was arned with sword, Balramwas arned with tangi

and Lenboo was arnmed with farsa and rest of them were armned

with lathis. He further deposed that he and other stood up and
saw Huna pelting stone at Sohrai Puran as a result of which he
fell down and thereafter Lenboo, who was armed with farsa and
Balram arned with tangi, both assaulted Sohrai as a result of

whi ch he died. Thereafter, Rabindra with sword, Balramwith

tangi and Lenboo with farsa, assaulted Ram Mohan Puran, and

ot hers assaulted Ram Mohan Puran with lathis. He was al so

assaul ted by Jag Mbhan and Laloo with lathi. Thereafter, they
fled fromthe spot. This witness stated that the occurrence took
pl ace due to the land in Kend Tad. He further deposed that it
was not correct that the accused persons had at all told that they
had purchased the Kenda Tad land in auction. For the first tine
the accused persons told on the day of occurrence that it was their
I and.

The mainthrust of the argunent of the |earned counsel for
the appellants is that evidence on record shows that only three
accused- appel | ant's, nanely, Rabindra Mahato, Lenboo and
Bal ram Mahat o have assaul ted the deceased persons with sharp
edged weapons and in the absence of proof of common object of
the assenbly to cause death of two deceased persons the other
accused persons could not have been convicted by taking aid of
Section 149 of the/Indian Penal Code. Section 149 of the Indian
Penal Code postul ates an assenbly of 5 or nore persons having a
conmon object i.e. one of those nanmed-in Section 141 of
I ndi an Penal Code and then doing of ~the act as by the nenbers
of it in prosecution of that object. The basis of constructive guilt
under Section 149 is mere nenbership of an unl awful assenbly.
Under Section 149, if the accused is a nmenber of an unlawfu
assenbly, the comon object of which isto commit a certain
crime, and such a crinme is conmtted by one or nore of the
menbers of that assenbly, every person who happens to be a
nmenber of that assenbly woul d beliable for the conm ssion of
the crime being a nenber of it irrespective of the fact whether
he has actually conmtted the crimnal act or not. There is a
di stincti on between the comron object and conmon intention
The common obj ect need not require prior concert and a comon
nmeeting of minds before the attack, and an unlawful object can
devel op after the assenbly gathered before the conm ssion of the
crinme at the spot itself. There need not be prior neeting of the

mnd. It would be enough that the nmenbers of the assenbly
whi ch constitutes five or nore persons, have conmpbn object and
that they acted as an assenbly to achieve that object.  In

substance, Section 149 nmakes every nenber of the conmon

unl awf ul assenbly responsi ble as a nmenber for the act of each

and all merely because he is a nmenber of the unlawful assenbly
with common object to be achieved by such an unlawfu

assenbly. At the sane tine, one has to keep in mnd that nere
presence in the unlawful assenbly cannot render a person |iable

unl ess there was a conmon object and that is shared by that

person. The commopn object has to be found and can be gat hered
fromthe facts and circunstances of each case.

Fromthe facts found in the present case it appears that the
appel | ants cl ai ned ownership of the Iand in question, when they
came to know that the deceased and their nmen plowed the |and

which they claimed to be their, they armed with weapons cane to
the place of incident to vindicate their right to the |Iand by show
of force or use of force. The intention to assert the right by force
is apparent fromthe fact that the appellants were arned with
deadl y weapons such as sword, tangi and farsa and sonme of them
were carrying lathis. Al the persons canme together at the spot
armed with weapons and i mmedi ately after reaching the spot,

after short exchange of words, they started assault and caused
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grievous injuries to two persons who died on the spot. It is

al l eged that the two eye witnesses nanely PW5 and PW9 have

al so been assaulted. The nature of the injuries found on the
deceased gives clear indication of a comon intent of the
assenbly to go to the extent of causing death of the persons who
have plowed their land. All the nmenbers reaching to the spot
together arned with weapons and i medi ate attack on the

persons present there ,clearly exhibits the intention of the

unl awful assembly. In the facts and circunstances of the case
we can safely infer the common object of the unlawful assenbly
to do awmay with the deceased persons. W have been taken
through the evidence and cross-exam nation of the w tnesses by
| ear ned counsel for the appellants. W do not find any reason to
di shelieve the version of these wi tnesses which found approva
of two courts.

Learned counsel for the appellants has then urged that the
delay in lodging the FIR and thereafter further delay in
forwarding the same to the Magi strate concerned would lead to
the concl usi on that FIR had been recorded much | ater than one as
shown in the docunent and as such the very genesis of the
prosecution case belies and cannot be relied upon to convict the
accused appellants. Learned counsel relied upon the decisions of
this Court in the matters of Meharaj Singh vs. State of UP
(1994) 5 S.C.C. 188, Arjun Marik and others vs. State of
Bi har, 1994 Supp. (2) S.C.C. 372 and Suresh Chaudhary vs.

State of Bihar (2003) 4 S.C.C. 128.

In the matter of Meharaj Singh (supra), this Court in Para
12 has stated as under

"FIR in a crimnal caseand particularly in
a nmurder case is a vital and val uabl e piece of
evi dence for the purpose of appreciating the
evidence led at the trial. The object of insisting
upon pronpt lodging of the FIRis to obtain the
earliest information regarding the circumstance in
which the crine was comm tted, including the
nanes of the actual culprits and the parts pl ayed
by them the weapons, if any, used, as also the
nanes of the eyewitnesses , if any. Delay in
| odging the FIR often results in enbellishment,
which is a creature of an afterthought.  On account
of delay, the FIR not only gets bereft of the
advant age of spontaneity, danger al so creeps in of
the introduction of a coloured version or
exaggerated story. Wth a view to determn ne
whet her the FIR was | odged at the tinme it is
al | eged to have been recorded, the courts
generally |l ook for certain external checks. One of
the checks is the receipt of the copy of the FIR
called a special report in a nmurder case, by the
| ocal Magistrate. |If this report is received by the
Magi strate late, it can give rise to an inference
that the FIR was not |odged at the tine it is alleged
to have been recorded, unless, of course the
prosecution can offer a satisfactory explanation
for the delay in dispatching or receipt of the copy
of the FIR by the | ocal Magistrate . Prosecution
has | ed no evidence at all in this behalf. The
second external check equally inportant is the
sendi ng of the copy of the FIR along with the dead
body and its reference in the inquest report. Even
though the inquest report, prepared under Section
174 & .P .C., is ained at serving a statutory
function, to lend credence to the prosecution case,
the proceedings get reflected in the report. The
absence of those details is indicative of the fact
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that the prosecution story was still in an enbryo
state and had not been given any shape and that

the FIR cane to be recorded |ater on after due

del i berati ons and consultations and was then ante-
timed to give it the colour of a pronptly | odged
FIR In our opinion, on account of the infirmties
as noticed above, the FIR has lost its valu and
authenticity and it appears to us that the sane has
been ante-timed and had not been recorded till the
i nquest proceedi ngs were over at the spot by PW

8.

In the matter of Arjun Marik (supra), this Court in Para
24 has stated as foll ows:
"The matter does not stop here. There is yet
another serious infirmty which further deepens the
suspi cion and casts cloud on the credibility of the
entire prosecution story and which has al so been
| ost sight of by the trial court as well as the High
Court and it is with regard to the sending of
occurrence report (FIR) TO THE nmgistrate
concerned on 22-7-1985 i.e. on the 3rd day of the
occurrence. Section 157 of the Code of Crim na
Procedure mandates that if, frominformation
recei ved or otherwi'se, an officer in charge of
police station has reason to suspect the
conmi ssion of an offence which he is enpowered
under Section 156 to'investigate, he shall forthwith
send a report of the same to the Magistrate
enpowered to take cogni zance of such of fence
upon a police report. Section 157 Cr. .C. thus in
ot her words directs the sending of the report
forthwith i.e. without any delay and imediately.
Further, Section 159 Cr. P.C. envisages that on
recei ving such report, the Magistrate may direct
an investigation or, if he thinks fit, to proceed at
once or depute any other Magistrate subordinate
to him to proceed to hold a prelimnary inquiry
into the case in the manner provided in the Code
of Criminal Procedure. The forwarding of the
occurrence report is indispensable and absol ute
and it has to be forwarded w th earliest dispatch
which intention is inplicit with the use of the word
"forthwith" occurring in Section 157, which
nmeans pronptly and w t hout any undue del ay.- The
purpose and object is so obvious which is spelt out
from the conbined readi ng of Sections 157 and
159 C. P.C. . It has the dual purpose, firstly to
avoid the possibility of inprovement in the
prosecution story and introduction of any distorted
version by deliberations and consultation and
secondly to enable the Magistrate concerned to
have a watch on the progress of the investigation"

In the matter of Suresh Chaudhary (supra) this Court in
Para 9 (botton) has held that:
"\ 005\ 005That apart, the express nessage which
PW 13 sent to the Jurisdictional Mgistrate
reached the said Magistrate at his place only on
1012. 1092 nearly 1 = days after the said
conplaint was registered and we find no
explanation fromPW13 as to this inordinate
delay which only adds to the doubtfu
ci rcunst ances surroundi ng the prosecution case"
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There cannot be any manner of doubt that Section 157 of

Crimnal Procedure Code requires sending of an FIR to the

Magi strate forthwith which reaches pronmptly and without undue
delay . The reason is obvious to avoid any possibility of

i mprovenent in the prosecution story and al so to enable the

Magi strate to have a watch on the progress of the investigation

At the sanme time, this lacuna on the part of the prosecution would
not be the sole basis for throwing out the entire prosecution case
being fabricated if the prosecuti on had produced the reliable

evi dence to prove the guilt of the accused persons. The

provi sions of Section 157, Cr. P.C. are for the purpose of having
a fair trial without there being any chance of fabrication or
introduction of the fact at subsequent stage of investigation. The
cases cited by the | earned counsel for the appellants do not |ay
down any |aw that sinply because there is a delay in |odging the
FIR or sending it to the Magistrate forthwith, the entire case of
the prosecution has to be discarded. The decisions rendered by
this Court and relied upon by the | earned counsel for the
appel | ant ‘'woul'd only show that this will be a materi al
circunstance which will be taken into consideration while

appreci ating the evidence on record.

After going through the material on record, we are of the
view that the prosecution has led reliable evidence the veracity of
which is not dislodged by delay in recording of the FIR and del ay
in sending the same tothe Magistrate in the facts and
circunstances of this case. At best it can be taken to be an
infirmty in investigation.

For the aforesaid reasons, the appeal s are dism ssed.




