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ACT:

Tenporary injunction-Disobedience by State of order issued
against it-Proceeding in contenpt, against the St at e-
Mai nt ai nablity-Code of Cvil Procedure, 1908 (Act. V of
1908), 0. 39, r. 2(3)-Constitution-of India, Art. 300.

HEADNOTE:

The respondent sued the State of Bihar for a -declaration
that the Bi har Land Reforns Act, 1950, was ultra vires, void
and unconstitutional and for a per manent i njunction
restraining the State and its officers —or agents from
i ssuing any notification thereunder in respect of her estate
or taking possession thereof and on a petition filed along
with the plaint obtained an order of tenporary  injunction
against the State in terns of her prayer, pending the
hearing of the suit. Mre than a year thereafter, the State
made an application under 0. 39, r. 4 of the Code for a
di scharge of the order of tenporary injunction on the ground
that the inpugned Act had in another case been declarer
valid by the Supreme Court. Before that application could,
however, be heard, the State of Bihar, on My 19, 1952
i ssued a notification wunder s. 3(1) of t he Act ,
aut henticated by the Additional Secretary to the Governnent,
declaring that, anobngst others, the respondent’s estate had
vested in the State of Bihar under the provisions of the

Act . Thereupon the respondent noved the trial Court for
taking action against the State under 0. 39, r. 2(3) of the
Code. The contention on behalf of the State was that in

view of Art. 31-B of the Constitution the issue of the
notification was |lawful and could not constitute contenpt of
Court. The Subordinate judge held that this was no defence
to the application by the respondent and directed attachnent
of the appellant’s property to the value of Rs. 5,000 and
the H gh Court on appeal affirmed that decision
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Held, that the courts below took the correct view of the
matter and that the appeal nust be dism ssed.

The procedure laid down by 0. 39, r. 2(3) of the Code of
Cvil Procedure is renedial and essentially one for the
enf orcenent or execution of an order of tenporary injunction
passed wunder 0. 39, r. 2(1) and is available against the
State although the provision for detention may not apply to
it. It is wong to say that it is either contrary to Art.
300 of the Constitution or hit by the rule that no action
lies against the State in tort or for a wong-doing
entailing puni shment or compensati on.

District Board of Bhagal pur v. Province of Bihar, AIl.R
1954

729

Pat. 529 and Tarafatullah v. S. N Mitra, Al.R 1952 Cal
gi g, distinguished.

There is also no basis for the contention that the State is
not expressly or by necessary inplication nmentioned in O.
39, r. 2(3). The word 'person’ wused by it, properly
construed, includes the defendant agai nst whomthe order of
injunction is primarily issued as- also the defendant’s
agents, servants and workmen.” Since the court’s power to
issue an order of tenporary injunction against the State
under 0. 39, r. 2(1) cannot be in doubt, disobedience of
such an order when issued necessarily attracts 0. 39, r.
2(3) of the Code.

Director of Rationing & Distributionv. Corporation of
Cal cutta, [1961] 1 S.C.R 158, held inapplicable.

Hel d, further, that when once an order is passed which the
Court has jurisdiction to pass, it is the duty of the State
no less than any private party to obey it so long as it
stands, and the conduct of the State CGovernment . in the
instant case in issuing the notification at a tinme when its

application for vacating the injunctionwas still | pending
and the attitude taken up by it after the application under
0. 39, r. 2(3) was made and persisted in till the end nust

be di sapproved.

JUDGVENT:

Cl VI L APPELLATE JURI SDICTION: Civil Appeal No. 83 of 1956.
Appeal fromthe judgnent and order dated June 30, 1954, of
the Patna Hi gh Court in Appeal from Original Oder No. 255
of 1952.

Lal Narayan Sinha and S. P. Varma, for the appellant.

A V. Viswanatha Sastri, B. K Saran, D. P. Singh and K
L. Mehta, for the respondent.

1960. Sept enber  20. The Judgnent of the Court was
del i vered by

AYYANGAR J.-The State of Bihar is the appellant - in this
appeal which cones before us on a certificate granted by the
Hi gh Court of Patna wunder Art. 133(1) (c) of t he
Consti tution.

The principal point of lawraised for decision in the
appeal is whether a State is liable to be proceeded against
under 0. 39, r. 2(3) of the Code of Cvil Procedure, when it
wil fully di sobeys-an order of tenporary injunction passed of
nom ne against it.

There is little controversy regarding the facts, but they
have to be set out to appreciate sone of the matters debated
bef ore US.

730

The Bi har Land Reforms Act, 1950 (which we shall refer to as
the Act), which provided for the transference to the ’State
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of the interests of proprietors and ,tenure-holders in
estates within the State, received the assent of the
President on Septenber 11, 1950, and was published in the
Bi har Gazette on Septenber 25, 1950. Ther eupon Ran
Sonabati Kumari, the respondent, who was the proprietress of
the GChatwali Estate of Handwa situated within the State,
instituted against the State of Bihar, in the Court of the
Subordi nate Judge, Dunka, on the 20th Novenber, 1950, Title
Suit 40 of 1950, inter alia for a declaration that the Act
was ultra vires of the Bihar Legislature and was therefore "
illegal, void, unconstitutional and inoperative " and that
the defendant had " no right to issue any notification under
the said Act or to take possession or otherwise neddle or
interfere wth the managenent of the estate in suit " and
for a permanent injunction " restraining the defendant, its
of ficers, servants, enployees and agents from issuing any
notification under the provisions of the Bi har Land Reforns
Act, in respect of the plaintiff"s estate " and al so from
taking possession of the said estate and from neddling or
interferiing in any way with the managenent thereof "
Along with the plaint, the respondent filed a petition for a
temporary injunction in whichthe prayer ran
" It is therefore prayed that a tenporary injunction be
i ssued against the defendant, its officers, enployees,
servants or agents restraining them from issuing any
notification with regard to the plaintiff’'s estate under the
Bi har Land Reforns Act, 1950 (Act XXX-of 1950) and from
meddling or interfering with the possession of the plaintiff
to the properties in suit, till the disposal of this suit "
The Court issued an ex parte ad interim injunction
presumably in terms of the prayer in the petition, and
directed notice of the petition to be served on the State of
Bi har who filed their counter-affidavit on Decenber 9, 1950,
opposing the grant of any interiminjunction and @ praying
that the petition be disnissed

731
with costs. The petition was heard in the presence of both
the parties on March 19, 1951, and the Subordinate / Judge
nmade the ad interiminjunction absolute and the order went

on to add " and it is ordered that the defendant shall not
issue any notification for taking over possession of the
suit properties under the Land Reforms Act and shall -~ not

interfere with or disturb in any manner the plaintiffs
possessi on over these properties under any of the provision
of the aforesaid Act until this suit is finally disposed of
by this Court ". The order was appeal able under 0. 43, r.
(1) (r) of the Code, but the State preferred no appeal and
so it became final

On My 17, 1952, an application was filed by the State for
vacating the order, on the ground that the validity of the
Act had been upheld by this Court in another case “involving
the sanme points and that thereafter the plaintiff ‘had no
prima facie case to sustain the injunction. Before however
this application invoking the powers of the Court under 0.
39, r. 4 of the Code canme on for hearing-(it was actually
heard on May 30, 1952, when it reserved it for orders to be
pronounced on June 2, 1952) the State of Bihar issued on May
19, 1952, a notification under s. 3(1) of the Act declaring
that the Handwa Raj Estate belonging to the respondent, had
passed to and becane vested in the State under the
provisions of the Act. The notification ran

"I'n exercise of the powers conferred by sub. section (1) of
section 3 of the Bihar Land Reforms Act, 1950 (Bihar Act XXX
of 1950), the Governor of Bihar is pleased to declare that
the Estates described in the First Schedule and the tenures
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described in the Second Schedul e hereto annexed bel onging to
the proprietor and the tenure-holder naned in the respective
schedul es have, with effect fromthe date of the publication
of this notification in the Bihar Gazette, passed to and
became vested in the State under the provisions of this Act
The Handwa Raj Estate with the name of the respondent as the
tenure hol der was specified in the Second Schedul e.
732
This was foll owed by an authentication in these termns:
By order of the Governor of Bihar,
K. K Mtra,
Addi tional Secretary to Governnent."
On comng to know of this notification the respondent noved
the Subordinate Judge on June 2, 1952, for taking action
agai nst the defendant in the suit, for contenpt under 0. 39,
r. 2(3) of the Code of Civil Procedure.
VWen notice of this petition was served on the State it
subm tted an answer-in these terns:
"That in obedience to the said order, the defendant begs to
submit that inview of the Article 31B of the Constitution
the aforesaid Notification, dated 19-5-52, and published in
Bi har CGazette, dated 21.5.52 is valid, legal and authorised
and the publication of° the same does, not constitute
contenpt of court.”
The only natter here set out, viz., that the constitutiona
validity of the Act had been affirmed by an anendnent of the
Constitution, could obviously afford no defence to the
breach of an injunction order and indeed this was not
sought. to be supported before us. The | earned Subordinate
Judge passed an order on July 31, 1952, which ran " that in
view of the notification constituting a breach of the
injunction, the property of the defendant State of Bihar
shall be attached to the value of Rs. 5,000. The plaintiff
is directed to file the list of properties of this value and
necessary requisites for issue of the attachment wth in
seven-days of this order."
From this order the State preferred an appeal to ‘the High
Court. The appeal was, however, disnissed by the Hi gh Court
by judgnent rendered on June 30, 1954, and by reason of a
certificate granted by the |I|earned Judges under Art.
"133(1)(c) the State has preferred this appeal
The argunents addressed to us by M. Lal Narayan Sinha who
appeared for the appellant State, when closely analysed
resol ved thensel ves into five points:
733
(1) That the order of the Subordinate Judge dated March 19,
1951, did not on its’ plain | anguage, interdict the issue of
a notification under s. 3(1) of the Act, but nmerely directed
the State, not to disturb the possession of the plaintiff.
It was comon ground that beyond the issue’ of t he
notification, neither the State, nor its officers or
servants had done anything by way of interfering with the
possessi on of the plaintiff.
(2) That at the worst the order of the Subordinate Judge,
having regard to the |anguage enployed, was reasonably
capabl e of two interpretations-(a) that the direction to the
State included a prohibition against issuing a notification
under s. 3(1), and (b) that there was no interdiction
against notifications wunder s. 3(1) but only agai nst
notifications whi ch directly involved or aut hori sed
interference with the plaintiff’s possession of her Estate.
Proceedi ngs for, contenpt even for the enforcement of orders
of Cvil Courts being quasi-punitive in their nature, it was
urged that a party who bona fide conducted hinself on the
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basis of one of two possible interpretations could not be
held guilty of contenpt.

(3) That the rule that the Crown or the State could not be
proceeded against for a tort or wong-doing applied to the
present case, since disobedience of an order of injunction
is wvirtually a wong for which 0. 39, r. 2(3) provides the
puni shnent or conpensation

(4) That a State is not bound by a Statute unless it is
naned therein expressly or by necessary inplication, and as
there is no nention of a State in specific terns in 0. 39,
r. 2(3), a State cannot, as such, be proceeded against for
di sobedi ence of an order of Court.

(5) Even if a State could be proceeded against for willful
di sobedi ence of an order, the publication of t he
notification wunder s. 3(1) which was the contenpt all eged,
was not proved with certainty, to be an act of the State
CGovernment, and that in'the absence of a definite proof of
this fact, the liability of the State could not arise ; and
that if the notification dated May 19, 1952, constituted the
act of di'sobedience,

734

then only the Additional Secretary, M. K K Mtra who
authenticated the notification could, if at all, be made
i abl e.

It would be convenient to deal with these 'matters in that
or der.

The first point urged was that the order of the Subordinate
Judge dated March 19, 1951, did not in terms or in substance
prohibit the State fromissuing a notification wunder s.
3(1).

Section 3(1) of the Act runs:

" The State Governnment nmay, from tinme to tine, by
notification, declare that the estates or tenures of a
proprietor or tenure-holder, specified in the notification

have passed to and becone vested in the State."

It was wurged that the Subordinate Judge by his order
directed the State " not to issue any notification for
taking possession "-and as the notification under  s. 3(1)
does not proprio vigore affect or interfere with the
possessi on of the proprietor or tenure-hol der, the issue of
such a notification was not within the prohibition. The
sane argunent was addressed to the Hgh Court and  was
repel l ed by the | earned Judges and in our opinion correctly:.
In the first place, the only "notification" contenplated by
the provisions of the Act inmediately relevant to the “suit,
was a notification under s. 3(1). Such a notification has
the statutory effect of divesting the owner of the notified
estate of his or her title to the property and of trans-
ferring it to and vesting it in the State. The State is
enabl ed to take possession of the estate and the properties
conprised in it by acting under s. 4, but the latter

provision does not contenplate any notification, only
executive acts by authorized officers of the State. O
course, if action had been taken under s. 4, and the

possessi on of the respondent had been interfered with, there
woul d have been a further breach of the order which directed
the State. not to interfere with or disturb in any manner

the plaintiff’'s possession. Wat we desire to point out is
that the order of the Court really consisted of two parts-
the wearlier directed against the defendant publishing a
notification which in the context of the relevant statutory

735
provisions could only nmean a notification under s. 3(1) and
t hat which  followed, against interfering wth the

plaintiff’s possession and the fact that-the second part of
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the order was not contravened is no ground for holding that
there had been no breach of the first part. In the next
pl ace, the matter is put beyond the pale of controversy, if
the order were read, as it has to be read, in conjunction
with the plaint and the application for a tenporary
injunction. M. Sinha did not seriously contend that if the
order of the Court were understood in the light of the
al | egati ons and prayers in these two docunents, t he
reference to the " notification " init was only to one
under s. 3(1) of the Act, and that the injunction therefore
was nmeant to cover and covered such a notification. e,
therefore, hold that this objection nust fail

(2) The second contention urged was that even if on a
proper construction of the order, read in the light of the
rel evant pleadings, the State Government was directed to
abstain from publishing a notification under s. 3(1) of the
Act, still, if the order was anbi gui ous and equivocal and
reasonably capable of two interpretations, a party who acted
on the basis of one of such interpretations could not be
held to have wilfully disobeyed the.. order. Stated in
these terms, the contention appears  unexcepti onabl e. For
its being accepted in-any particular case, however, two
conditions have to be satisfied: (1) that the order was
anmbi guous and was  reasonably capable " of nore than one
interpretation, (2) that the party being proceeded against
in fact did not intend to disobey the order, but conducted
hinsel f in accordance with his interpretation of the order
We are clearly of the view that the case before us does not
satisfy either condition. In- dealing with the first
contention urged by |earned Counsel, we have pointed out the
true construction of the order-and in our opinion that is

the only construction which it could reasonably bear. But
this apart, even if the order was equivocal as' |earned
Counsel puts it, still, it is of no avail to the appellant,
unl ess the State CGovernnent understood it

94
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in the sense, that the order was confined to acts by /which
the possession of the plaintiff was directly interfered with
and the notification was issued on that understanding and
belief. There are two pieces of conduct on the part of the
State Government which are wholly inconsistent with the
theory that the order was understood by them as learned
Counsel suggest ed. The first is t hat before t he
notification wunder s. 3(1) was issued they applied to the
Court to vacate the order of injunction so that they m ght
issue notification, and it was during the pendency of this
application that the notification was issued-wthout waiting
for the orders of the Court on their petition. The -second
is even nore significant. Wen notice was issued to the
def endant to show cause why it should not be comitted for
contenpt, one would naturally expect, if the point urged has
any validity, the defence to be based on a denial of
di sobedi ence, by reference to the sense in which the order
was under st ood. We have already extracted the relevant
paragraph of the counter-affidavit and in this there is no
trace of the plea now put forward. Even in the nenorandum
of appeal to the Hi gh Court against the order of the |earned
Subordi nate Judge wunder 0. 39, r. 2(3) there is no
i ndication of the contention now urged and though a faint
suggestion of inadvertence on the part of some officer
appears to have been put forward during the stage of
argunent before the Hi gh Court, the point in this form was
not urged before the | earned Judges of the H gh Court, as
seen fromthe judgnent. The question whether a party has
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understood an order in a particular manner and has conduct ed
hi nsel f in accordance with such a construction is primarily
one of-fact, and where the materials before the Court do not
support such a state of affairs, the Court cannot attribute
an innocent intention based on presunptions, for the only
reason, that ingenuity of Counsel can discover equivocation
in the order which is the subject of enforcenent. The argu-
nent being in effect that a party who had bona fide
m sconstrued the order and acted on that basis, could not be
held to have wailfully and deliberately di sobeyed

737
the order, such a plea could obviously be urged only when it
is proved that a party was in fact under a m sapprehension
as to the scope of the order, but this was never the plea of
the Governnent right up to the stage of the hearing before
the High Court. Besides, if the case of the State was, that
acting bona fide it had committed an error in construing the
order, ~one would expect an expression of regret for the
uni ntentional ~ wong, but even a, trace of contrition is
singul ar ' lacking at any stage of the proceedings. W are
clearly of the opinion that there is no factual basis for
sustai ni ng the second ground urged by | earned Counsel
(3) Turning to the next point wurged, |earned ’'Counse
amplified it in these terms. No doubt; having regard to
Art. 300 of the Constitution-which practically reproduces
the wearlier statutory provisions in that behalf going back
to 1858, States are not immune fromliability to be sued.
Learned Counsel added that he would not dispute that Title
Suit 40 of 1950 was properly laid and that the Court had
jurisdiction to entertain it, as also jurisdiction to pass
the order of tenporary injunction against the defendant
State pending. the decision of the suit. But. | ear ned
Counsel urged that it did not autonatically follow that the
State was anenable to proceedi ngs, for disobedi ence of the
injunction. Proceedings for contenpt even for enforcing an

order of a CGvil Court, he submtted, were really a
puni shnent for wong doing and in essence, therefore, quasi-
crimnal. For this reason he contended that Art. 300 / which

permtted suits to be filed against the Union and the States
could not be held to authorise proceedings of such a quasi-
crimnal nature, and that as a result the Common Law rules,
that the King could do no wong and that the Crown coul d not
be sued for a tort, were attracted. In this connection
| earned Counsel invited our attention to the decisions  in
District Board of Bhagal pur v. Province of Bihar(l) and
Tarafatullah v. S N Mitra (2). In the first of these
cases, a large nunber of English and | ndian decisions on the
l[iability of the Crown in

(1) A I.R 1954 Pat. 529.

(2) A I.R 1952 Cal. 919, 927.

738

tort were discussed. The question for consideration before
the Ilearned Judges was whether the suit before the Court
agai nst the Government could be |legally maintainable and  as
to the scope and limts of the rule,, respondent superior"
in such actions against the State-but both these natters are
far renoved fromthe pale of the controversy before us.

In regard to the other ruling of the | earned Judges of the
Calcutta High Court, |earned Counsel relied not so much on
the decision itself but on the follow ng observations of
Mukerji, J. (1):

" A State as such cannot be said to commt contenpt. In the
case of the State the allegation must be against a
particular officer or officers of the State. Were as in
this case an order was obtained against the State. in a
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civil proceeding restraining certain acts of the State, and
it is alleged by the conplainant or the petitioner that
there has been a contenpt by breach of that order, the

petitioner for contenpt will have to take out the Rule for
contenpt against the particular officer or officers who has
or have disobeyed that order. In such a petition for

contenpt the Rule nmust be asked against an individual and
not against the State. Article 300 of the Constitution of
India provides for proceedings by way of suit against the
State or the Union of India and cannot be extended to apply
to contenpt proceedings "

In order however to appreciate the observations it is
necessary to consider briefly the facts of the case. The
decision was concerned with an application to comit the
respondents for contenpt for di sobedience to an order of ad
interim injunction granted by a single Judge of the High
Court on a petition for the issue of a wit of Certiorari
under Art. 226 of the Constitution. No doubt, the order of
temporary i njunction was i ssued agai nst the Governnent, but
the disobedi ence conplained of was not any act of the
Government as~ such, but of certain- officers. Not with.
standing this, the Secretary to Governnent who had been
formally inpleaded as representing the Covernnent, was
sought to be proceeded agai nst personally

(1) A l.R 1952 Cal. 919. 927.

739
for contenpt and the prayer being that he as representing
t he Gover nnent should be conmitted to prison. As
Chakravartti, C J., pertinently pointed out, a nor e

ridi cul ous prayer could not be imagi ned. The |earned Judges
further found that as a fact no di sobedi ence of the order
had been proved. The question therefore  whether t he
Covernment could be Iliable to be proceeded against for
contenmpt for disobedi ence of an order which a Court has
jurisdiction to pass and whi ch _bound the Governnent, the act
constituting the contenpt being unm stakably an act for
whi ch Governnent could not as such disclaim responsihility
did not arise for consideration in.that case.

Having regard to the findings of fact reached by the /Court,
the observations regarding the scope of the liability of
Government were wholly orbiter. In regard to the passage
relied on we need only say that observations about the anbit
of Art. 300 of the Constitution are too wi dely expressed and
do not take into account, the provisions of the GCvi
Procedure Code 0. 21, r. 32 & 0. 21, r.- 39(2)(3) ~which
directly bear on the matter and which we shall ~ discuss
presently. Further, they cannot also apply to those cases
where the di sobedi ence takes the formof a fornmal CGovernnent
order as in this case. 1In this connection we prefer’ the
approach to the question indicated by the | earned C.~J,, who
sai d:

"1 do not say that in fit cases a wit for contenpt may not
be asked for against a corporation itself, or against a

Government. In what form in such a case, any penal order,
i f considered necessary, is to be passed and howit is to be
enforced are different matters which do not «call for
decision in this case. |In England, there is a specific rule
providing for sequestration of the corporate property of the
party concerned, where such party is a corporation. | am
not aware of any simlar rule obtaining in this country,
but, | do not consider it inpossible that in a fit case a

fine may be inposed and it may be realised by nethods
anal ogous to sequestration which would be a distress warrant
directed against the properties of the Governnment or the
Cor por ati on
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Learned Counsel |aid considerable stress on the proceedings
under 0. 39, r. 2(3) being quasi-crimmnal, in an attenpt to
establish that the State could not be proceeded agai nst for
such a crimnal wong. Though undoubtedly proceedi ngs under
0. 39, r. 2(3), Gvil Procedure Code, have a punitive
aspect-as is evident fromthe condemmer being liable to be
ordered to be detained in civil prison, they are in
substance designed to effect the enforcement of or to
execute the order. This is clearly brought out by their
identity with the procedure prescribed by the G vi
Procedure Code for the execution of a decree for a permanent
i njunction. Order 21, r. 32 sets out the method by which
such decrees could be executed-and cl. (1) enacts-" where
the party against whom a decree............... for an
i njunction has been passed, has had an opportunity for
obeying the decree-and has willfully failed to obey it, the
decree may be enf or ced, in the case of a
decree ....... . ... ... .. for an injunction by his detention
in the civil prison, or by the attachnment of his property or
by both Clauses 2 and 3 of this rule practically reproduce
the terms of cls. 4 and 3 respectively of 0. 39, r. 2, and
the provisions | eave no roomfor doubt that 0. 39, r. 2(3)
is in essence only the nmpde for the enforcenent or
effectuation of an order of injunction. Wiile on the
provisions of 0. 21, r. 32, it nay be pointed out that
| earned Counsel for the State does not contend that a State
CGover nent agai nst ‘whom a decree for a permanent injunction
has been passed is not liable to be proceeded agai nst under
this provision of the Code in the event of the decree not
being obeyed by them No doubt the State Government not
being a natural person could not be ordered to be detained
in civil prison, On the anal ogy of Corporations; for. which
special provision is made in 0. 39, r. 5, but beyond that,,
both when a decree for a permanent injunction is executed
and when an order of tenmporary injunction is enforced the
liability of the State Government to be proceeded’ against
appears to us clear. The third point urged | acks “substance
and is rejected.
Sone point was sought to be nade of the fact that

741
as the State was a juristic entity merely, the wong which
constituted the di sobedi ence, nust have been the act of sone
servant or agent of the Governnent and that except- on the
principle of wvicarious liability the State could not be
liable. This argument which is partly based on t he

observations of Mikherji, J., in the passage al r eady
extracted would if accepted deny that there could be any
action by the State at all, is really part of the /'|ast
submi ssion and could conveniently be dealt with along’ with
it. Besides, it need only be nmentioned that the fact that

officers and servants of Covernment could be dealt with as
i ndi vidual s bound by the orders passed agai nst the defendant
CGovernment, nor the fact that they would be Iliable in’
contenpt is no ground at all for holding that the State
Governnment itself would not be Iiable for their own act.

(4) The invocation of the rule of construction that the
Crown was not bound by a statute unless by express words or
by necessary inplication the intention so to bind was
mani fested, was the next submi ssion of |earned Counsel
reliance being placed for the position, on the recent
deci si on of this Court in Director of Rat i oni ng &
Di stribution v. Corporation of Calcutta (1).

We shall proceed to consider the soundness of the contention
that on a proper construction of the Cvil Procedure Code
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the State of Bihar is not within 0. 39, r. 2(3). Article
300 of the Constitution permts suits, which before the
Constitution could have been filed against the Central and
Provi nci al Governments respectively, to be filed against the
Union and the State. As already stated, there is no dispute
that’ having regard to the cause of action alleged in t he-
plaint, Title Suit 40 of 1950 could be properly laid against
the State and the plaintiff could, if she was able to nmke
good her allegations of fact and law, be entitled to be
granted the reliefs prayed for in her suit including the
relief for a permanent injunction restraining the State from
issuing a notification under a. 3(1) of the Act and from
interfering with her possession of

(1) [1961] S.C. R 158.
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the estate of Handwa. 't is also adnmitted that the
Subordi nate Judge had jurisdiction to pass the order of
tenmporary  injunction-against the State Governnment and that
the order 'bound them What is contended however is that the
net hod of ~enforcing that order provided for in 0. 39, r.
2(3) of the Code is not available against the State
Governnment, because the State Governnent is not named in
that sub-rule expressly or-even by necessary inplication.
An exam nation however of the provisions of the Code and the
Schene underlying it in relation to proceedings against
Covernment establishes that this submission is whol |'y
unt enabl e.

The Code of Civil Procedure does not determ ne whether any
particular suit or class of suits could be filed against the
Governnment or not, these being matters of substantive |aw.
But when in law a suit could be properly filed against
Covernment-be it the Union or the State, it nakes a conplete
provision for the procedure applicable to such suits and the
type of orders which Courts could pass in such suits and how
these orders could be enforced. Part 1V of the Code
conprising ss. 79 to 82, sets out the details of the pro-
cedure to be followed in suits agai nst Government. Section
79 prescribes what, the cause title of suits against
CGovernment shoul d be, the expression ' Government’ bei ng used
to designate both the Union as well as the State
CGovernments. Section 80 provides-making a special provision
not applicable to suits against private parties, for a two
nmonths’ notice prior to suit. |If Governnent were a party to
a suit, it necessarily follows that where the plaintiff
succeeds there mght be a decree against the Governnent-the
Union or the State-and s. 82 | ays down special rules for the
execution of such decrees. 1In the 1st Schedule to the Code,
there is a separate chapter-Chapter XXVII, ‘dealing wth
suits against Government, in which provision is specially
nade for adequate tine being granted to it for conducting
the various stages of the proceedi ngs before Courts.

The foregoing, in our opinion, makes it clear that the State
i s bound by the Code of Civil Procedure, the
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scheme of the Code being that subject to any specia
provision made in that regard, as respects Governments, it

occupies the sane position as any other party to a
proceedi ng before the Court.

We are further satisfied that even apart fromthe Scheme of
the Code, the State, as a party defendant is plainly wthin
the terms of 0. 39, r. 2(3) of the Code.

There is here no controversy that the Subordi nate Judge had
jurisdiction to pass the interimorder of injunction against
the State on the terns of 0. 39, r. 2(1) which reads:-

"In any suit for restraining the defendant from committing
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injury of any kind, whether conpensation is claimed in it or
not, the plaintiff my at any tine after the filing of the
suitapply to the Court for a tenporary injunction to
restrain the defendant fromcommitting the injury conplai ned
The reference to the " defendant " in the sub-rule precludes
any argunent against the State being exenpt from or being
outside the statute. The entire argunent on this part of
the case was based on the difference between the |anguage
enmployed in cl. (1) extracted above and cl. (3) of the rule
maki ng provision for the manner in which disobedience to
orders passed under cl. (1) could be dealt with.

Cl ause (3) runs:

"In case of disobedience, or of breach of any such terns,
the Court granting an injunction may order the property of
the person guilty -of such disobedience or breach to be
attached, and may al so order such person to be detained in
the civil prison for a term not exceeding six nmonths, unless
in the nmeantinme the Court directs his release."

Lear ned Counsel urged that cl. (3) discarded the use of the
expression " —defendant " enployed in cl. (1) which would
have included the " State" in cases where the State was a
party defendant, and had designated the party agai nst whom
the injunction order could be enforced as "the person guilty
of the disobedience” " and wth a further provi sion
enpoweri ng the

95
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Court to order the detention of such person in CGvi
prison. The word " person it was urged was at the best a
neutral expression, which in the absence of conpelling
indication, was not apt to include " a State and
particularly so in the light of therule  of Construction
approved by this Court in The Ditrector of Rationing v.
Corporation of Calcutta (1). It-was further pressed upon us
that the construction suggested would not render injunction
orders passed on the State when it was a defendant brutum
ful nen, because, the State as a juristic person could act
only through human agency and there woul d al ways be sone
of ficer-a natural " person guilty of disobedience " in every
case where orders passed against a State were di sobeyed. W
are clearly of the opinion that the entire-argunment should
be rejected.
W feel wholly unable to accept the construction suggested
of the expression person guilty of disobedience " in the
cl ause. The reason for the variation in the phraseol ogy
employed in cls. (1) and (3) of 0. 39, r. 2 is not far to
seek. Under the | aw when an order of injunction is passed,
that order is binding on and enforceabl e not nerely against
the persons eo nomine inpleaded as a party to the suit and
agai nst whomthe order is passed but against " the agents
and servants, etc." of such a party. |If such were not the
law, orders of injunction would be rendered nugatory, by
their being contravened by the agents and servants  of
parties. For that reason, the law provides that in order
that a plaintiff mght seek to enforce an order against a
servant or an agent of the defendant, these latter need not
be added as defendants to the suit and an order obtained
specifically against the nan order against the defendant
sufficing for this purpose. |If such agents or servants,
etc., are proved to have formal notice of the order and they
di sobey the injunction, they are liable to be proceeded
against for contenpt, w thout any need for a further order
agai nst themunder 0. 39, r. 2(1). This legal position is
brought out by the terns of an injunction order set out in
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Form 8 of Appendix F to the Code which

(1) [1961] 1 S.C.R 158.
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reads: "The Court doth order that an injunction be awarded to
restrain the defendant C D., his servants, agents and
wor kmen, from.................... It is not suggested that
the formwhich the order of the Subordinate Judge took in
this case, departed fromthis nodel.

If such is the scope of an order for injunction, it would be
apparent that the expression " person " has in 0. 39, r.

2(3) been enployed nerely conpendiously to desi gnat e
everyone in the group " Defendant, his agents, servants and
workmen " and not for excluding any defendant against whom
the order of injunction has primarily been passed. It would
therefore follow that in cases where the State is the
def endant agai nst whom an order of injunction has been
issued, it is expressly " naned in the clause and not
even by necessary inplication, and the rule of construction
i nvoked does not in any manner ~avail the appellant.

The matter may al so be approached from a broader angle.

Where a Court i's enpowered by statute to issue an injunction
agai nst any defendant, even if the defendant be the State-
the provision wouldbe frustrated and the power rendered
ineffective and unmeaning if the machinery for enforcenent
specially enacted did not extend to every one agai nst whom
the order of injunction is directed. Apart, therefore, from
a critical exam nation of the phraseology of ‘0. 39, r. 2(3),

the obligation on 'the part of the State to obey the
i njunction and be proceeded against for disobedience if it
should take place would appear to follow by necessary
i mplication. As Maxwell (1) puts it " The Crown is
sufficiently named in a statute when an-intention to include
it is manifest "

The only point remaining for consideration is as to | whether
the publication of the notification under s. 3(1) which was
treated by the Subordinate Judge to be the di sobedi ence, had
been established to be " theact " of the State. The
entirety of the argunent on this part of the case was rested
on the terns of Art. 154(1) of the Constitution reading:

(1) Maxwell on Interpretation of Statutes, 10th Edition, P

140. Cf. Moore V. SMth, (1859) 28 L.J.MC. 126.
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" The executive power of the State shall be vested in the
CGovernor and shall be exercised by himeither directly  or
through officers subordinate to himin accordance with  this
Constitution".

It was urged that the publication of the notification was
an executive act "-an exercise of the executive power of the
State-and since such a power could be exercised  either by
the Governor directly or through officers subordinate to
him it could not be predicated, fromthe nmere fact that the
notification was purported to be made in the nane of the
Governor, in Conformity with the provisions of Art. ' 166(1)
that it was the Governor who was responsible for the
notification and not sone officer subordinate to him On
this reasoning the further contention was, that unless the
respondent proved that it was the Governor hinmself who had
authorised the issue of the notification, the State or the
State CGovernment could not be fixed with liability
therefore, so as to be held guilty of disobedience of the
order of injunction

The submi ssion of |earned Counsel is correct to this extent
that the process of naking an order precedes and is
different from the expression of it, and that while Art.
166(1) nerely prescribes how orders are to be made, the
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authentication referred to in Art. 166(2) indicates the
manner in which a previously nmade order should be enbodied.
As observed by the Privy Council in King Enperor v. Sibnath
Banerji (1)with reference to the term" executive power " in
2 of Part 3 of the Government of India Act, 1935,
corresponding to Part VI, Ch. 11 of the Constitution) " the
term ’'executive' is used in the broader sense as including
both a decision as to action and the carrying out of the
decision "
Section 3(1) of the Act confers the power of issuing
notifications under it, not on any officer but on the State
CGovernment as such though the exercise of that power would
be governed by the rul es of business framed by the Governor
under Art. 166(3) of the Constitution. But this does not
afford any assistance to the appellant. The order of
CGovernment in the
(1) (1945) L. R 72 1. A 241
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present caseis expressed to be made in the name of the
CGovernor " and is authenticated as prescribed by Art.
166(2), and consequently ™ the validity of the order or
i nstrument cannot be called in question on the ground that
it is not an order or instrunment nade or executed by the
Gover nor "
Aut horities have, 'no doubt, laid down that the validity of
the order may be questi oned on grounds ot her than those set
out in the Article, but we do not have here a case where the
order of the Governnent is inmpugned on the ground that it
was not passed by the proper authority. Its validity as an
order of Governnent is not in controversy at all
The only point canvassed is whether it was an order nmde by
the Governor or by sonmeone duly authorised by him in that
behal f within Art. 154(1). Even assum ng that the order did
not originate fromthe Governor personally, it avails the
State nothing because the Governor remains responsible for
the action of his subordinates taken in his nane. In
Enperor v. Sibnath Banerji (1), already referred to, Lord
Thankerton pointing out the distinction between del egation
by virtue of statutory power therefore and the case of the
exerci se of the Governor’s power by authorized subordinates
under the terms of a. 49(1) of the CGovernment of India Act,
1935 (corresponding to Art. 154(1) ), said:
" Sub-a. 5 of s. 2 (of the Defence of India Act,  1939)
provides a neans of delegation in the strict sense of the
word, nanely, a transfer of the power or duty tothe officer
or aut hority defined in the sub. section, with a
cor respondi ng di vestiture of t he CGover nor of any
responsibility in the matter, whereas under s. 49(1) of the
Act of 1935, the Governor remmi ns responsible for the action
of his subordinates taken in his nane."
This last point also is therefore without force and has to
be rejected.
Bef ore concluding, we consider it proper to draw attention
to one aspect of the case. It is of the essence of the rule
of law that every authority within the State
(1) (21945) L.R 72 |.A 241.
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"including the Executive CGovernnent shoul d consider itself
bound by and obey the Law. It is fundanental to the system

of polity that India has adopted and which is enbodied in
the Constitution that the Courts of the land are vested with
the powers of interpreting the law and of applying it to the
facts of the cases which are properly brought before them.
| f any party to the proceedi ngs considers that any Court
has commtted any error, in the understanding of the law or
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in its application, resort nmust be had to such review or
appeals as the law provides. Wen once an order has been
passed which the Court has jurisdiction to pass, it is the
duty of all persons bound by it to obey the order so long as
it stands, and it would tend to the subversion of, orderly

adm nistration and civil Government, if parties coul d
di sobey orders with inpunity. |If such is the position as
regard private parties, the duty to obey is all the nore
i mperative in the case of Gover nrent al authorities,

otherwi se there would be a conflict between one branch of
the State polity, viz., the executive and anot her branch-the
Judi ci al . I f disobedience could go unchecked, it would
result in orders of Courts ceasing to have any neaning and
judicial power itself becomng a nockery. Wen the State
Government obeys a law, or gives effect to an order of a
Court passed against it, it is not doing anything which
detracts fromits-dignity, but-rather, invests the |law and
the Courts wth the dignity which are their due, which
enhances the prestige of the executive Government itself, in
a denocratic set-up. W consider that on the facts of this
case there was no justification, |egal or otherwise for the
State Governnment to have rushed the notification under s.
3(1), when its application to nodify or vacate the order for
interiminjunction was pendi ng before the Subordinate Court.
But nore than that, when possibly by failure to appreciate
their error, the notification had been published, and the
propriety and legality of its actionwas brought up before
the Court by anapplication under 0. 39, r. 2(3), the
attitude taken up by the State Governnent and persisted in
upto hearing before us, has been one which we can
740

hardly commend. |f the Government had deliberately intended
to disobey the order of the Court, because for any ' reason
they considered it wong, their conduct deserves t he
severest condemmation. |If on the other hand it was nmerely a
case of inadvertence and arose out of error, nothing would
have been | ost and there was everything to be gained, even
in the mtter of the prestige of the Government, by a / frank
avowal of the error committed by them and an expression of
regret for the lapse, and it is |lanentable that even at the
stage of the hearing before us, there was no trace of any
such attitude.
The appeal fails and is dism ssed with costs.

Appeal dism ssed
96
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