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ACT:

The Bonbay Housi ng Board Act (69 of 1948), s. 64--'Anything
done or purporting to have been done in pursuance of the
Act’, Scope of--Breach of contract if cones wi t hin
expr essi on.

HEADNOTE

There was a contract between the State and the respondent,
which after the passing of the Bombay Housing Board Act,
1948, was deened to have been entered into between the
appellant and the respondent, for the «construction of’
buildings by the respondent. C ause 14 of the  Contract
provided that where any additional or altered work is
directed to be carried out and no rates are entered in the
Schedule of Rates in the Division, or agreed to, then. the
contractor may, within 7 days of the order, give notice of
the rate he intends to charge. In such a case, the
Engi neer-in-charge would be at liberty to cancel the order
if he does not agree to the rate stated by the -contractor,
and get the work done by another. Where the Engineer-in
charge has not cancelled the order and the <contractor has
commenced work and incurred expenditure, thel contractor
shall only be entitled to be paid at such rate as nmay be
fixed by the Engineer-in-charge, and if the contractor is
di ssatisfied, he my raise a dispute about the rate and the
deci sion of the Superintending Engi neer will be final

Cl ause 15 provided that the Engineer-in-charge has power to
stop or to reduce the whole of the work specified in the
tender or get it done by another, and the contractor has  no
claim to any conpensation whatsoever on account of such
stoppage or reduction. But, before the Engineer-in-charge
could stop the work and get it done by another contractor,
he should give the first contractor a witten noti ce. The
contractor shall also have no right under the clause to,
claim any paynment or conpensation on account of any profit
or advantage which he m ght have derived fromthe execution
of the work in full but which he did not derive in
consequence of the full amunt of work not having been
carried out, or on account of any |loss due to purchase of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 11

materials or |labour recruited by him The clause further
provi des that the contractor shall not also, have any claim
for conpensation by reason of any alteration in the origina

specification which nmay involve curtailnment of work as
originally contenpl at ed.

The respondent filed a suit claimng a certain sumof noney
with respect to certain itens and the suit was decreed by

the trial court except with respect to 4 itens. The High
Court in appeal. however decreed those itens also. They
were : (1) the respondent was ordered to carry out certain

work with respect to the first two items and the respondent
intimated his rate as required by cl. 14. The Engineer-in-
charge did not cancel the order or give the contract for the
extra work to any other contractor, and therefore, the High
Court held that the anpbunt due to the respondent for the
extra work was to be cal culated” on the basis of the rate
specified in the notice; (2) the respondent was assured by
the appellant that the woirk was to be conpleted in
accordance with the specifications in the agreenent and that
no alteration would be nade therein, but-in fact an
alteration was nmade as aresult of > which the respondent
becane entitled to | esser anmbunt and the Hi gh Court held he
was entitled to the difference; and (3) the appellant
represented to the respondent that the appellant would
entrust the respondent wth another /item of work but
contrary to the representation, got the work done by anot her
without giving notice in witing to the -respondent and
hence, the High Court held that the respondent was entitled
to conpensati on.

408
In appeal. to this Court, it Was contended; (1) that wth
respect to the first itens, in view of  cl. 14, the

respondent was entitled only to therate as fixed by the
Engi neer-in-charge; (2) with respect tothe 3rd item since
t he Engi neer-i n, charge was entitled to change t he
speci fications, the respondent ~was not entitled to
conpensation in view of C. 15; (3) with respect to/'the 4th
itemno notice was necessary before getting the work done by
anot her contractor; and (4) the suit was -barred by
[imtation wunder s. 64 of the Bonmbay  Housing Board Act,
1948, which provides a 6-nmonth period of limtation for any
suit for anything done or purporting to have been done in
pursuance of the Act, because the act of entering .into a
contract was an act done in pursuance of the Act. and so a
claim for danmges for breach of the contract ~would  cone
within the purview two itenms. [412E-F]

HELD: (1) The High Court was wwong in allow ng the claim
on the first two itens. [412E-F]

The Hi gh Court erred in holding that cl. 14 / was
i nappl i cabl e. The High ,Court was also wong in holding

that if the clause was applicable it gave the Engineer-in-
charge an absolute power to fix the rate and that it was

unj ust . Until the rates were settled by agreenent the
respondent was under no obligation to <carry out the
addi ti onal or altered work. The r espondent could

legitimately have said that in the absence of schedul ed
rates in the division for the type of work or an agreenent
in regard to the rates, it was not bound to carry out the
additional or altered work. Merely because the Engi neer-in-
charge did ,not exercise his liberty to cancel the contract

after receiving notice of the respondent’s rate, it could
not be said that there was a concluded contract 'between the
parties for paynent at those rates. The fact that an

express power was given to the Engineer-in-charge by the
clause to cancel the order if he did not agree to the rate
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would not nean that the failure to cancel the order ,would
result in an agreenent as to the rate or.rates. |In the
absence of sone positive act on the part of the Engineer-in-
charge agreeing to the rate, there was no agreement as to
the rate and the respondent was not bound to carry out the
wor k. The provision regarding fixation of rate by the
Engi neer-in-charge and ’'by the Superintendi ng Engi neer was
i ntended to cover cases where the notice specifying the rate
was not given by the contractor, or when, even though the
noti ce was gi ven, the Engi neer-in-charge did not cancel the
order in the event of his not agreeing to the rate specified
in the notice and the contractor ,comrences work and incurs
expendi ture. [412B-E]

(2) The High Court was right in its conclusion with respect
to the 3rd itemthat cl. 15 had no application and that the
claim was well-founded. ~The nature of the work was such
that by altering the specification, there was not only no
curtailment of ~work but there was in fact an increase of
wor k involving additional cost. [413Q

(3) The ‘observance of the condition as regards the witten
notice in-cl. 15 was nandatory, and since no such notice was
gi ven the respondent 'was entitled to damages. [414B]

(4) The contract entered into by the Board for construction
of buildings is anact done in pursuance of the provisions
of the Act; and it nakes no difference whether the contract
was entered into with the Board or that it was deemed to ’be
entered into with the Board., But the act conplained of in
this case by the respondent was the non-paynent of the
amount al l eged to be due to the respondent on the basis of a
breach of the contract; and that act could not be said to
have been done or purported to have been done in pursuance
of the Act. It could not said that the breach conplai ned of
had any reasonable connection with any duty cast upon the
appel l ant or its agents by the Act. [415B; 417B]

The Trustees of Port of Bonbay v. The Prenier Autonobiles
Ltd. A Il.R 1974 S.C. 923, followed.

The Munici pal Borough of Ahnedabad v. Jayantilal Cheetal a
Patel, |.L.R 1947 Bom 841, approved.

409
At hi manni| Muhamad v. The Mal abar District Board, |.L.R 58
Madras 746. and Jal gaon Borough Minicipality v. The Khandesh
Spi nning and Weaving MIls, Co. Ltd. [I.L-R 1953 Bonbay
590, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 13 of 1968.
From the judgnent and order dated the 29th/30th January,
1963 of the Bonmbay High Court in First Appeal No. 51 of
1957.

S. T. Desai, D. D. Kango, P. C. Bhartari and K J. | John,
for the appell ant.

Sharad Manohar, B. P. Maheshwari, Randhir Jain and Suresh
Set hi, for the respondent

The Judgrment of the Court was delivered by

MATHEW J.-This is an appeal by the defendant on the basis
of a certificate against a decree passed by the H gh Court
"of Bombay in appeal froma decree in a suit for recovery of
bal ance of ampunt due on account of extra construction work
carried out by the plaintiff respondent.

The State of Bonbay prepared a scheme for construction of
bl ocks in Sholapur and invited tenders for the sane. The
respondent, a firm submtted its, tender on 29-7-1948. The
tender was in B-1 form otherwise known as percentage
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tender. The tender was accepted on 6-12-1948 by the Labour
Departnment on behalf of the State of Bonbay. The Bonbay
Housi ng Board came into being with the passing of the Bonbay
Act 69 of 1948 and under s. 54 of that Act,, the above
contract shall be deemed to, have been entered into with the
Boar d.

The order to carry out the work was issued to the respondent
by the Housi ng Comm ssioner on 15-8-1948. The construction
was to be completed within one year fromthe date of the
or der. The time was extended and the work was actually
conpleted in March, 1950 and possession was taken by the
appel l ant some tinme between 5-5-1950 and 30-5-1950. The
amount paid to the respondent on 30-3-1951 under the fina
bill was accepted by it under protest. As the disputes
between the parties in respect of the clains nade by the
respondent coul d not be settled by agreenment, the respondent
filed the suit,, claimng under 4 itens, nanely, Ato D, a
sum of /Rs. 38, 000-8-0.

As we are concerned in this appeal only with the clains
specified in A-3, A4, C1 and C2, it is not necessary to
refer to the contentions of the appellant in respect of the
other itens. |In regard to the clains in items A-3 and A-4,
the appellant contended that they were for extra works
carried out by the respondent w thout any agreement as to
the rate to be charged and therefore the respondent was
entitled to have the claimsettled on the basis of the
provision in clause 14 of the contract for such works and
that claims initemC1l and C2 were not rmaintainable by
virtue of clause 15 in the contract and that the suit was
barred by limtation

410
The trial court decreed the suit for a sumof Rs. 2,865-0-0
with proportionate cost and future interest. It disnissed

the clainms nmade under itens A-3 A-4, C1and C 2.
The respondent filed an appeal before the Hi gh Court for the
bal ance of its claimand the appellant filed a cross appeal
The High Court decreed the clainsinitens A-3, A-4, C1 and
C-2 and the sole question in this appeal is whether the
claims in these itens were sustainable in view of clauses 14
and 15 of the contract between the parties and whether there
was evidence to establish them
The anount clainmed in itemA-4 was Rs. 8,239 and that was
mainly in respect of the work of filling up of ditches,
etc., which was done by the respondent under the —order  of
the appellant. The order to carry out this extra work was
given on 7-11-1949. The respondent intimated by notice in
witing, as required by clause 14, the rate for carrying out
the work. The Engineer-in-charge did not ‘exercise his
liberty to cancel the order, or give the contract for/  the
extra work to any other contractor. The respondent’s case
was that the amount due to it for the extra work under item
A-4 was to be calculated on the basis of the rate specified
in the notice. The appellant contended that in view of
cl ause 14 of the contract, the respondent was entitled only-
to the rate as fixed by the Engi neer-in-charge.
So, the question for consideration in respect of itemA-4 is
whet her, in view of clause 14 of the contract it was open to
the respondent to nmake the claimon the basis of the rate
quoted by it in the notice. C ause 14 provides:

Alterations in specifications and designs not

to invalidate contracts--

The Engi neer-in-charge shall have power to

make any alterations in, or additions to, the

original specifications, draw ngs, designs and

instructions that nmay appear to him to be
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necessary or advi sable during the progress of
the work, and the contractor shall be bound to
carry out the work in accordance wth any
instructions in this connection which may be
gi ven to him in witing signed by t he
Engi neer-in-charge and such alteration shal

not i nval i dat e the contract; and any
addi tional work which the contractor nmay be
directed to do in the manner above specified
as part of the work shall be carried out by
the contractor on the sane conditions in al

respects on which he agreed to do the main
work, and at the sane rates as are specified
in the tender for the main work. And if the
additional” or altered work include any class
of work for which no rate is specified in this
contract, ~then such class of work shall be
carried out at 'the rates entered in the
Schedul e of Rates of the Division or at the
rates nutual 'y agreed upon bet ween t he
Engi neer-i n-charge and the contractor,
whi chever —~are lower. if the additional or
altered work, for which no rate is entered in

411

the /Schedule of Rates of the Division, 1is
ordered to be carried out before the rates are
agreed upon then the contractor shall, wthin
seven, | days of the date of receipt by him of
the order to carry out the work, inform the
Engi neer-in-charge of the rate which it is his
intention - to charge for such class of work,
and if the Engi neer-in-Charge does not agree
to this rate he shall by notice in witing be

at liberty to cancel his order to carry out
such class of work, and arrange to carry it
out in such nmanner as he nmay consi der
advi sabl e, provided always that i f the

contractor shall conmence work or incur any
expenditure in regard thereto before the rates

shal | have been det-er m ned as lastly
her ei nbefore nmentioned, then in such case he
shall only be entitled to be paid in respect

of the work. carried out or expendi ture
incurred by himprovide (previous ?) to the
date of the deternmination of the rate as
aforesaid according to such rate or rates as

shal |l be fixed by the Engi neer-in-charge. In
the event of a dispute, the decision of the
Superi nt endi ng Engi neer of the Circle will be
final."

It is clear fromthe clause that where any additional or
altered work is directed to be carried out and no rates are
entered in the Schedule of Rates in the Division or ' agreed
to, then, the contractor may, within seven days of the
order, give notice of the rate he intends to charge. In
such a case, the Engineer-in-charge would be at liberty to
cancel the order if he does not agree to the rate stated by
the contractor and get the work done by any other agency.
VWere, however, the Engi neer-in-charge has not cancelled the
order for additional or altered work and the contractor has
commenced work and incurred expenditure, the contractor
shall only be entitled to be paid at such rate or rates as
may be fixed by the Engineer-in-charge. In any such case if
the contractor is dissatisfied, he may rai se a dispute about
the rate or rates so fixed by the Engineer-in-charge. \Were
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such dispute is raised, the Superintending Engineer wl]l
deci de the sanme and his decision will be final

We do not think that the respondent was bound to carry out
the additions, and alterations as there was no reply to the
notice stating the rates it intended to charge. But it was
free to comence and conmplete the work on the basis that
since the rates quoted by it were not accepted, it would be
paid at such rates to be fixed by the Engi neer-in-charge and
that if it was dissatisfied with the rate or rates fixed by
the Engineer-in-charge, if could raise a dispute before the
Superi nt endi ng Engineer and that the tine limt f or
conpletion would be extended in all cases of additions or
alterations as stated in the |last sub-para of clause 14.

The H gh Court was of the viewthat clause 14 had no
application because it thought that the respondent was bound
to carry out the work as directed by the Engineer-in-charge
even when there was no agreement as regards the rate to be
charged for the extra work, as the nature of work in some
cases ‘would be such that if the work was not conpleted at
the time when the work was to be conpleted, the cont-

412

ractor would have to do much-extra work over and above the
actual work involved: The Court also said that clause 14
gave the Engineer-in-charge an absolute power to fix the
rate and that would be unjust and therefore the Court
decreed in full the anmount clained under items A-3 and A-4.
We think that until the rates were settled by agreenent the
respondent was under no obligation to carry out t he
addi ti onal or altered work. The r espondent coul d
legitimately have said that inthe absence of  schedul ed
rates in the division for the type of work in question or an
agreenment in regard to the rates, it was not bound to carry
out the additional or altered work. W are not satisfied
that since the Engineer-in-charge did not exercise his
liberty to cancel the order, there was a concluded contract
between the parties. The failure to cancel the order for
additional or altered work on receipt of the notice speci-
fying the rate would not result in an agreenent as to the
rate to be charged. The clause only gave the Engineer-in-
charge the liberty to cancel the order and get the work done
by another contractor. The fact that an express power was
given to the Engineer-in-charge by the clause to cancel the
order if he did not agree to the rate would not nean that
the failure to cancel the order would result in an agreenent
as to the rate or rates. The proviso in  clause 14 was
i ntended to cover cases where the notice specifying the rate
was not given by the contractor, or where, even though the
noti ce was given, the Engineer-in-charge did not| cancel the
order in the event of his not agreeing to the rate specified
in the notice. W are of the viewthat in the absence of
sonme positive act on the part of the Engineer-in-charge
agreeing to the rate, there was no agreenment as to the rate
and that the respondent was not bound to carry out the work.
In this viewof the matter, we think that the H gh Court
went wong in allowing the claimin itemA-4.

The clai munder Item A-3 stands on the same footing as the,
claimunder item A-4 and, therefore, that claimhas also to
be rejected;

The next question is whether the Hi gh Court was justified in
decreeing the clainms initems C1 and C 2.

IltemC1 was a claimfor Rs. 9,000/-. The respondent’s case
was that there was assurance by the appellant that the work
was to be conpleted in accordance with the specifications in
the agreement and that no alteration would be made therein.
According to the respondent, as per the specification, it
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was to do the work with 5" thick R C C slab over B and B-1
type of bl ocks to cover an area of about 61,000 sq. ft. an,
the rate at which the respondent agreed to do the work was
Rs. 2-15-6 per sq. ft. The further case of the respondent
was that it agreed to do the construction work after
estimating the cost of the entire construction as a whole
and after nmking a calculation of the profit and 1o0ss on
that basis in different items of work and it had sustained
| oss because it had to do a different type of work for which
it could meke no estinmate in anticipation. The order to
carry out the work in the altered formwas conmmuni cated to
the respondent on 27-1-1949.

413

It protested against it saying that it will have to wuse
extra quantity of iron and clained 6 annas extra per sq. ft.
over the rate for 4°1/2" slab which it had given for A
type block. The appellant turned down the demand and the
respondent. had to do the work wth 4 1/2" R C. C. slabs over

the area of 24,000 sg. ft. According to the respondent, if
it were to do the work with 5" 'slab according to the
original specification over the area of 24,000 sq. ft., it

woul d have wused 27,000 | bs. of iron as reinforcement and
woul d have got Rs. 71,250 for the work, but, because of the
reduction in the size of the slab, it was required to put in
44,000 Ibs. of reinforcenent and was to be paid Rs. 60,000
only. On the other 'hand, the appellant contended that the
Engi neer-in-charge was entitled to change the specification
under the contract and the respondent was not  entitled to
claim any damage arising fromthe change in the nature of
the work and relied upon clause 15 for this~ purpose. The
Hi gh Court held that clause 15 had no application.

We do not think that the Hi gh Court was-in error. Cause 15
enpowers the Engineer-in-charge to step or to reduce the
whole of the work specified in the tender if he thinks it
necessary to do so and the, contractor has no right to claim
any conpensation what soever on account of such stoppage or
reduction in the work. The clause also provides that the
contractor shall have no right to claim any paynent or
conpensati on on account of any profit or advantage which he
m ght have derived fromthe execution of thework .in ful
but which he did not derive in consequence of the ful
amount of the work not having been carried out or on account
of any loss that he may be put to on account of nmaterials
purchased or agreed to be purchased or for unenpl oynent — of
| abour recruited by him The clause further provides  that
t he contractor shall not also have any claim for
conpensation by reason of any alteration having been made in
the original specifications, draw ngs, design or instruction
whi ch may involve curtailnment of work as originally
cont enpl at ed

In its evidence, the respondent stated that it put slabs of
4 1/2" thickness in an area neasuring 24,000 sqgq. ft. out of
an area of 61,000 sq. ft. and that it had to put 44,000 | bs.
of reinforcement instead of 27,000 Ibs. and so it nust  be
paid for the extra 17,000 Ibs. a sumof Rs. 9,000/-. The
Hi gh Court took the view that this involved no reduction or
curtailment in the work and as the alteration involved
additional cost to the respondent, it cannot be said that
there was reduction or curtailment of work. 1n other words,
the Hi gh Court was of the view that the nature of the work
was such that there was not only no curtailment of work but
an increase of work involving additional cost. W think the
H gh Court was right in its conclusion that clause 15 has no
application and that the claimwas well founded.

The respondent had claimed Rs. 9,097/- fromthe appellant in
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respect of itemC2. 1In the plaint the respondent stated
that the appellant represented to it that the appellant
woul d entrust the respondent with the pipeline work
mentioned therein but that the appellant, contrary to
representation, got the work done by another contractor and,
therefore, the respondent was entitled to conpensation for
it.
423SCl / 75
414
The High Court found that as it was provided in clause 15
that before the Engi neer-in-charge could stop the work and
get the work done by another contractor, he should give the.
respondent a witten notice and as such a notice was not
gi ven, the respondent was entitled to damage.
W see no reason to think that observance of the condition
as regards the witten notice was not mandatory. W see no
force in the argunment-that the witten notice was not
necessary  as that was specifically provided for in the
cl ause.
The last. point for consideration is whether the suit was
barred by limtation as it -was not brought w thin six nonths
of the act conpl ai ned of-
The Hi gh Court was of the viewthat s. 64 of the Bonbay
Housing Board Act, 1948 has no application as the clains
were for danages for breach of contract.
Section 64 provides
"No person shall commence any suit against the
Board or against any officer or servant of the
Board or any person acting under the orders of
the Board, for anything done or purporting to
have been done in pursuance of this Act, wth-
out giving the Board, officer, or servant or
person two nmonths’ previous notice in. witing
of the intended suit and of the cause thereof,
nor after six nonths fromthe date of the act
Conpl ai ned of . "
"And in the case of (any such suit for damages,
if tender of sufficient amends shall "have been

made before the action was brought, t he
plaintiff shall not recover nore than the
amounts so tendered and shall pay -all costs

i ncurred by the defendant after such tender.”
The appellant submitted that the act of entering into the
contract was an act done or purporting to have been done  in
pursuance of the Act and therefore, any claimfor noney as
damages for breach of the contract by the respondent would
cone within the purview of the section
The Preanbl e of the Act provides
"Wher eas it is expendient to take such
neasures, to nmake such schenes and to /carry
out such works as are necessary for the
purpose of dealing with and satisfying the
need of housing acconmodati on and wi th  that
object in viewit is necessary to establish a
Board and to nake certain other provisions
herei nafter appearing; It is hereby enacted as
foll ows."
Section 19 provides that the Board may enter into all such
contracts as it may consider necessary for carrying out the
purposes of the Act. Section 23 (1 ) states that the Board
may incur expenditure and undertake works for framing and
execution of housing schemes. Section 23(2) says that the
government may entrust to the Board the fram ng
415
and execution of any housing scheme. Therefore, the Board
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has statutory duty to franme schenmes for construction of
houses and execute them Section 24(f) would also indicate
that the purpose of a schene is construction of house. In
these circunstances, we think that the contract entered into
the Board for construction of buildings mght be an act done
in pursuance to the provisions of the Act. W wll also
assume that it nakes no difference whether it was deenmed to
be entered the contract was or whether it wag deenmed to be
entered 54 of the Act. But the question is whether the act
conpl ai ned of, nanely the non-paynent of a claimfor nobney
based on breach of contract, was an act done or purporting
to have been done in pursuance of the Act.

There can be no doubt that the act conplained of by the
respondent was the non-paynent of noney as damages or
conpensation resulting froman all eged breach of contract.
In The Municipal Borough of Ahmedabad v. Jayantil a
Chhotalal Patel (1) the Court held that when a nunicipality
has power to enter into a contract wunder the Minicipa
Bor oughs 'Act -and the nmunicipality purports to exercise its
power to ‘enforce such contract, any act done in the exercise
of its power to enforce the contract is not in pursuance of
the Act but in pursuance to the contract and, therefore, a
suit brought against the nunicipality for return of deposit
under a contract to- clean the streets was not a suit of the
type described in's. 206 of the Bonmbay Municipal Boroughs
Act, 1925 which is in pari materia with s. 64 of the Act.
In the course of the judgnent, Chagla, J. (as he then was)
observed that what the plaintiff sought to enforce was, the
ri ght which came into existence as a result of the contract
entered into between the plaintiff and the nunicipality and
not a public duty cast upon the nunicipality by the statute,
that in forfeiting the deposit, the municipality was not
acting in pursuance to the power given to it under  statute
but was doing so in pursuance of a power given to it | under
the contract and, therefore, the suit to enforce rights
under the contract entered into with the nunicipality which
the nunicipality was not under ;(any obligation to enter
into, cannot fall with the ambit of the section. ‘W /think
that the decision |ays down the |law correctly ,and that the
principle deducible fromit is applicable to the facts here.
M. S. T. Desai referred to the decision of the Madras High
Court in Athimannil Mihammad v. The Ml abar Di strict
Board(2) and said that the decision therein would | ~govern
the instant case. That was a case where a suit was filed
against the District Board nore than six nmonths after the
date of the accrual of the cause of action, claimng damages
on the ground that its President inproperly cancelled a
contract of |ease for one year of the tolls (in certain
pl aces, which was stated to have been entered into hy the
plaintiff wth the Board through its Vice President. The
President in performance of what he thought was “his duty
under the Madras Local Boards Act accepted a higher offer by
another person and the necessary consequence of it was
cancel l ation of the acceptance of the plaintiff's offer. It
was held that though the distinction between actions  on
contract and actions i ndependent of con-

(1) (1.L.R) 1947 Bom 841

(2) I.L.R 58 Madras 746.

416

tract nmay be conveni ent enough as a working rule, the rea
test to be applied was whet her what was conplained of was
sone act done in pursuance of a statute. Varadachariar, J.
in delivering the judgment of the Court said that the
cancellation of the acceptance of the offer was the
necessary result of what the President thought was his duty
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in accordance with the terns of the Act as he interpreted
them nanely to accept the highest tender and that he did
this on the footing that the Vice President’s acceptance of
the plaintiff's tender was not in conpliance with the Act.
He further said that the right to collect tolls was a
special privilege conferred upon |ocal bodies by- statute
and that they were authorized either to nanage the
collection of the tolls thenselves or through their own
agency or to lease themout, and that in any case what the
President as representing the Board did in connection wth
the leasing out of the right to levy tolls was undoubtedly
an act done in execution of his powers or duties under the
Act .
W need not consider the correctness of this decision as,
even on the assunption that it is correct, it has no
application to the facts here. There the Court found that
the act conplained of had reasonable connection wth the
di scharge of his statutory duty as President or at any rate,
he thought that it-was his statutory duty as President to
accept the highest bid. The distinction between an act done
with sone senblance of authority or show of right and a
prima facie illegal act in this context has been «clearly
poi nted out in the decision'in Jal gaon Borough Minicipality
v. The Khandesh Spinning and Weaving MIls Co. Ltd. (1)
where the question was whether-notice under s.206 ,of the
Bonbay Muni ci pal Boroughs Act, 1925, was necessary before
filing a suit to recover a sum of noney on the basis of a
contract. The Court held that an act which is Prima facie
illegal is not within the category of acts done or purported
to have been done in pursuance of that Act, and that it is
only an act done under a vestige or senblance of “authority
or with sone show of a right that would fall wthin the
cat egory. Bhagwati, J. in the course of his judgnment said
that the acts which would fall within the category of ' those
done or purported to have been done in pursuance of the Act
could only be those which were done under a vestige or
senbl ance of authority, or with some show of a right and
that the distinction between ultra vires and illegal acts on
the one hand and w ongful acts on the other wongful in the
sense that they purport to have been done in - pursuance of
the Act is that they are intended to have been done .in
pursuance of the Act and are done with —a vestige or
senbl ance of authority or sort of- a right invested in the
party doi ng those acts.
In The Trustees of Port of Bonbay v. The Prem er Aut onobil es
Ltd. (2) section 87 of the Bonbay Port Trust Act, 1879,
which is in pari materia with s.64 of the Act fell for
consi deration and the question was whet her short delivery by
a statutory bailee was sonething done or purporting to / have
been done under the provisions of that Act. In the course
of the judgnment, Krishna Iyer, J., speaking for the Court,
(1) I.L.R (1953) Bombay 590 (2) A l.R 1974 S.C. 923
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said that a suit for damages for breach of contract would
not, attract the section (see para 46 of the judgnent).
As we said, the act conplained of in this case was the non-
paynment of the ampunt alleged to be due to the respondent on
the-basis of the breach of the contract between the parties.
We do not think that the act conplained of could be said to
have been done or purported to have been done in pursuance
of the Act. By no stretch of imagination could it be said
that the breach conplai ned of had any reasonabl e connection
with any duty cast upon the appellant or its agents by the
Act .
In the result we disallow the clainms of the respondent in
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items A-3 and A-4 set aside the decree of the High Court to
that extent. We affirmthe decree of the H gh Court in
respect of the clains initems C1 and CG2. The appeal is

allowed to the extent indicated but is disnmissed in other
respects. W direct the parties to bear their cost in this
Court.

V.P.S. Appeal allowed in part.
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