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ACT:

Constitution of India, Arts, 301, 304(b) and  19(1)(g) and
Andhra Pradesh Mt or Vehicles (Taxation of ~Passengers and
Goods) Amendnent and - Validation Act XXXV of 1961-
Constitutionality of fares and freights inposed by the
Act .

HEADNOTE:

The appellants, notor transport operators, challenged the
increase in surcharge of the fares and freights inposed by
the Andhra Pradesh Mdtor Vehicles (Taxation —of Passengers
and Coods) Amendnent and Validation Act, 1961. They urged:
(i) the Act was neither regulatory nor —conpensatory in
nature and, it fell directly within the mschief of Art. 301
of the Constitution; (ii) the inposts exceeded the limts of
perm ssi bl e reasonabl eness, were not in the public interest
and, therefore, violated Arts. 304(b) and 19(1)(g); and
(iii) the Act violated Art. 14 (a) inasmuch as it had not
been nmade applicable to the Tel egana area although it was
applicable to the Andhra area and (b) the vehicles on inter-
State routes on permits granted by other States had not been
subj ected to tax.

HELD: (i) It was not the contention of the State that
the inpugned Act inposed a tax by way 'of a regulatory or
conpensatory measure. Therefore, it had to be been whether
the restrictions inposed were reasonable and in the public
interest within the neaning of Art. 304(b); these questions
were open to examination by the court notwthstanding the
fact that the sanction of the President was obtained in
conpliance with the Article. [55 E--F]

Mat hurai Pillay v. State of Madras, (1954) 1 ML.J. 110,
Aut onobi | e Transport (Rajasthan) Ltd. v. State of Rajasthan
JUDGVENT:

v. State of Assam [1964] 5 S.C.R 975 and Atiabari Tea
Co. Ltd. v. State of Assam [1961] 1 SSC R 809, referred
to.
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(ii) There was no material which would justify the view that
the tax which had been inmposed exceeded the Ilimt of
per m ssi bl e reasonabl eness or was not in the public
interest. The argunment that by raising the rate of tax the
burden had been increased to such an extent that the
busi ness of the appellants had been virtually annihilated
had no substance. The operators had been permtted to
enhance the freights and if the freights could be enhanced,
obviously, the burden would not fall on them If the
operators were not prepared to charge higher rates as a
matter of policy or for the purpose of business conpetition
that could not inpinge on the reasonableness of the
restrictions. This disposed of the challenge under Art.
19(1)(g) also and even on the assunption that the profits
woul d be di mi nished or greatly reduced” it could not be held
that there was any infringenment of Art. 19(1)(g). [57 A--D

(iii) Under Act XVl of 1952 as anmended by Act X of 1958
the CGovernment could grant exenption from paynent of tax, by
neans of ~ a notification, in respect of any notor vehicle
running. in~ a particular area, and such an exenption was
given to the operators in the Tel engana region
53
for the reason that before the extension of the Act XVI of
1952 to this area no tax simlar to the ,one Ilevied under
that Act was payable in that area and that this exenption
was granted wunder a different enactnent.  Therefore, the
chal | enge Under Art. 14 could not succeed. [58 A---(

No question of discrimnation arose when taxes were
bei ng i nposed under two different sets of laws in different
States or geographical —areas The |laws in Madras and Andhra
Pradesh were different and persons having prinary pernits
from Madras were naturally governed by the | aws operating in
that State. [58]

&
ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 69, 112
and 113 of 1968.

Appeal from the judgnment and order dated Cctober 25,
1962 of the Andhra Pradesh High Court in Wit Petitions Nos.
1307, 1305 and 1353 of 1961

K. Srinivasamurthy and Naunit Lal, for the appellants
(in all the appeals).

P. Ram Reddy and P. Parmeshwara Rao, for the respondent
No. 1 (in all the appeals).

The Judgrment of the Court was delivered by

Grover, J. These appeals by certificate froma judgnent
of the Andhra Pradesh Hi gh Court which disposed of severa
petitions wunder Art. 226 of the Constitution including the
petitions filed by the appellants involve the question of
the constitutionality of the Andhra Pradesh Motor Vehicles
(Taxation of Passengers and Goods Anendment and Vali dati on)
Act, 1961, Andhra Pradesh Act XXXIV of 19 61

The appel lants hold permts either for stage carriage or
for public. carriers issued under the Mdtor Vehicles Act,
1939. They ply these vehicles on different routes in the
State as also on sonme of the inter-State routes. They were
subject to tax levied under the Madras Mdtor Vehicle
Taxation Act, 1931

1952 the Madras Motor Vehicles (Taxation of Passengers
and Goods) Act, 1952 (Act XVl of 1952) was enacted by which
every operator had to pay Rs. 12.50 per seat per quarter or
37 naye paise per seat per nile over and above the tax
payabl e under the Madras Motor Vehicles Taxation Act, 1931.
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Under that Act the operators were paying tax of Rs. 30 per
seat per quarter. The wvalidity of Act 16 of 1952 was
chal | enged before the Madras High Court. |In Mathurai Pilla
v. The State of Madras(1l) its wvalidity was upheld except as
to. the proviso to s. 3 of the Act. After the formation of
Andhra Pradesh State the Governor promul gated an O di hance
amendi ng Madras Act 16 of 1952 in the |light of the

(1) (1954) 1.ML.J. 110.

54

above judgnment. The provisions contained in the Ordinance
were subsequently reenacted as President’s Act 11 of 1954.
The operators, therefore, paid taxes inposed under Act 16 of
1952 as anended in the State of Andhra Pradesh. By neans of
Act 21 of 1959 the |egislature of Andhra Pradesh anended Act
16 of 1952. Section 3 of Act 16 of 1952 as anmended read as
fol | ows:

"I'n cl. (a)-of sub-rule (i) of rule 1 in
the schedule to the Principal Act, for the
words~ 37 np. per seat per year per nile the
words Rs. 1.48 np. per seat per year per nmle
and for the words Rs. 12.50 np. per seat per
quarter the word Rs. 50/- per seat, per
quarter -~ shall be substituted and cl. (b) of
the said Sub-rule for the words Rs. 22.50 np
per /‘nonth the words Rs. 45/- per nonth shal
be substituted."

The wvalidity of the Anending Act 21 of 1959 -was chall enged
by nmeans of wit petitions before the H gh Court. A Division
Bench. struck down t he i'mpugned provi si ons as
unconstitutional and ultra vires on the ground that since
that Act inposed a restriction on the operators’ freedom of
trade and conmerce under Art. 301 of the Constitution the
previous sanction of the President was necessary under the
proviso to Art. 304(b) and because that had not been
obtained the Act was | egally inoperative: Venson Transport
v. The State of Andhra Pradesh(1). Subsequently Act 34 of
1961 was enacted after the sanction of the President was
obtained to the Bill under the proviso to Art. 304(b). It
validated two acts, nanely, Act 21 of 1959 and Act 22 of
1959 and al so anended Act 16 of 1952 and substituted sub-s.
(3) of s. 3 of that Act by a new sub-section. It further
validated the realisation of the tax paid or payable and the
fee paid or payable and other action taken under Act 21 of
1959 and Act 22 of 1959. It enpowered the Governnent to
| evy additional tax at the rate of Rs. 50/- per seat per
quarter from May 8, 1959 to January 16, 1961. Thereafter
fromJanuary 17, 1961 to Novenber 3, 1961 the rate was fixed
at Rs. 12.50 per seat per quarter. After the comencenent
of the Validating Act 34 of 1961 the rate was to be Rs.
37.50 per seat per quarter. This was to be operative till
April 1, 1962 when the Act woul d cease to have any effect.
The validity and constitutionality of Validating Act 34
of 1961 were chal |l enged by means of various petitions ‘under
Art. 226 of the Constitution. It was sought to be contended
before the H gh Court that the inpugned |egislation was not
regulatory in character. The sole object was to augnent the
revenues of the State. This brought the statute within the
m schief of Art.
(1) [1961] I. An. WR 351
55

301 of the Constitution. The High Court was of the view
that the question whether the statute was regulatory or
conpensatory was relevant in the context of Part Xl Il of the
Constitution only in the event of non-conpliance wth the
proviso to Art. 304(b) of the Constitution. As the previous
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sanction of the President had been obtained in terms of the
proviso such points could no |onger be canvassed. The

chall enge on the ground of Art. 14 before the H gh Court
also failed. An argunent was addressed that the inpugned
Act was repugnant to Art. 19(1)(g) of the Constitution. The
reasonabl eness of the restriction within the meaning of Art.
304(b) also cane up for consideration. The High Court, in
the light of the facts and figures placed before it, held
that the increase in surcharge of the fares and freights
contenplated by the inmpugned Act did not constitute an
i npediment to the trade of the transporters and that the
restriction in the shape of additional inposts was not
unr easonabl e. It is wunnecessary to refer to the other
points agitated before and decided by the H gh Court.

Counsel for the, appellant has urged the follow ng
poi nts before us:

(1) The impugned Act inmposed a tax for
augnenting the revenues of the State. It was
nei ther regul atory nor conpensatory in nature
and it fell directly within the mschief of
Art. 301 of the Constitution.

(2) Even though there had been conpliance
with the proviso to Art. 304(b) in the matter
of obtaining the requisite sanction it was
open’ tothe court to go into the question of
reasonabl eness both wth reference to the
aforesaid provision and Art. - 19(1)(g) read
with' clause (6) of that Article. The court
was equally entitled to determ ne whether the
i mposi tion was in the public interest.

(3) The inpugned Act violated Art. 14 of
t he Constitution and was di scrim natory
i nasmuch as (a) it ~had not been nade
applicable to the Tel engana area al though it
was applicable to the Andhra area and (b) the
vehicles on inter-State routes on 'permts
granted by other States had not been subjected
to tax.

In order to decide these points the principles’ which
have been settled by this Court with regard to Art. 301 and
Art. 304(b) may be noticed. According to the majority view
in Autonobile Transport (Rajasthan Ltd. v.. The State of
Raj asthan & Others(1) if a tax is conpensatory in character
it cannot be said to fall within the mischief of Art. 301.
Subba Rao J., (as he then was)

(1) [1963] 1 S.C R 491

56

who concurred in the majority decision but  delivered a
separate judgnent preferred to rest his view on the
regul atory nature of such taxing statute as woul d escape the
m schief of Art. 301. In Khyerbari Tea Co. Ltd. & Anr. wv.
The State of Assam(l) the difference between the view
expressed in the Autonobile Transport (Rajasthan) case(2)
and an earlier decision in Atiabari Tea Co. Ltd. v. The
State of Assam & Ohers(3) with regard to the scope and
ef fect of the provisions of Art. 304(b) was noticed . It was
observed that according to the majority view expressed in
Atiabari Tea Co. case(3) if the Act is passed wunder Art.
304(b) and its validity is inmpeached the State may seek to
justify the Act on the ground that the restrictions inposed
by it are reasonable and in public interest and in doing so
it my rely on the fact that the taxes levied by the
i mpugned Act are compensatory in character. On the other
hand, according to the mgjority decision in the Autonobile
Transport (Rajasthan)(2) case conpensatory taxation would be
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outside Art. 301 and cannot fall under Art. 304(b).
since it was not urged that the tax was of a conpensatory
nature in Khyerbari Tea Co. Ltd.(1) case this Court
proceeded to exam ne whether the restrictions inposed by the
statute inpugned in that case were reasonable and in public
interest wthin the neaning of Art. 304(b). The effect of
conpliance with the provisions of the proviso to Art. 304(b)
by obtaining the previous sanction of the President to the
Bill was also considered and it has been laid down that
notwi thstanding the sanction the guestion of t he
restrictions. being reasonable and in public interest is
op.en to exam nation by the court. The Act can be held to.
be wvalidonly if it is showm that the restrictions inposed
by it are reasonable and in public interest.

It bhas not been contended on behalf of the State that
the i npugned Validating Act inposes a tax which is by way of
a regul atory or conpensatory neasure. It has, therefore, to
be seen whether the restrictions inposed are reasonable and
in public /interest within the meaning of Art. 304(b). Before
the Hgh Court ~an attenpt was nmde on behalf of the
appel l ants_ to show that by raising the rate of tax the
burden had been increased to such an extent that the
busi ness of the appellants had been virtually annihilated.
According to sone of the affidavits filed on behalf of the
wit petitioners, profits derived in recent years did not
exceed an average of’ Rs. 2,000/- per stage carriage even
wi t hout the additional burden which had been-i nposed and the
transporters would 'suffer heavy losses if the tax as
increased by the inpugned |egislation were to be realized.
The High Court referred to the conputation of the.inconme by
the I ncone tax departnent of sone

(1) [1964] 5 S.C R 975. (2) [21963] 2
S.C.R 491.

(3) [1961] 1 S.C. R 809.
57
of the transporters in whose assessnents the inconme in
regard to each bus had been calculated at a figure of Rs.
7,000/ - annually, which showed that the profits were nuch
hi gher than Rs 2,000/-. It was not disputed before the High
Court that the transporters had been permtted to  enhance
the fares. |If the fares could be enhanced it was obvious
that the burden would not fail on the transporters. It ~was
urged that owing to conpetition fromthe railways and from
operators whose vehicles had been registered in the Madras
State and who could charge |ower rates the appellants  were
not in a position to collect extra fares which they had been
permtted to do. This argunent also cannot hold and was
rightly repelled by the Hi gh Court on the ground that if the
operators were not prepared to charge higher rates as a
matter of policy or for the purpose of business conpetition
that could not inpinge on the reasonabl eness  of t he
restriction. Apart froma faint attenpt to repeat sone of
the argunents which were addressed before the H gh Court on
this point nothing new has been brought to our notice which
would justify the view that the tax which has been i nposed
exceeds the limts of permssible reasonableness. As
regards public interest we are unable to find nor has any
attenpt been made to satisfy us that the provisions of the
i mpugned Validating Act with regard to inposition of tax are
not in public interest.
This is sufficient to dispose of the challenge under

Art. 19(1)(g), as well. W nay in this connection refer
briefly to the conclusion of the H gh Court which was
reached on a consideration of the affidavits filed before
it. It has been found that there is no material which would
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warrant the conclusion that the increase in the surcharge of
t he fares and freight contenplated by t he i mpugned
Val idating Act woul d constitute an inpedinent to the trade.
The utnost that could be said was that it would result in
the dimnution of profits. Even on the assunption that the
profits woul d be dimnished or greatly reduced it cannot be
held that there is any infringenent of Art. 19(1)(g).

Conming to the attack on the ground of violation of Art.
reference may be made to the background relating to taxation
of passengers and goods carried in notor vehicles in the
State prior to the formati on of Andhra Pradesh. 1t appears
that there was no law.in the erstwhile Hyderabad State
i mposing any tax on passengers and goods. After the nerger
of Tel engana and Andhra areas the laws in operation in the
Tel engana region continued to remain in force by virtue of
the provisions of s.7 119 of the States Reorganization Act,
1956. By Act X of 1958 the State of Andhra Pradesh anended
Act XVI of 1952 inter alia extending that to the Tel engana
ar ea. This Act (Act X of 1958) also anended the Principa
Act by adding s. 19 according to which the
1 sup. CI/70--5
CGover nirent could grant an exenption by neans of a
notification in respect of any motor vehicle running in a
particular area. On Novenber 4, 1961 a notification was
i ssued exenpting passengers, |luggage and goods carried in
stage carriages frompaynent of tax under the aforesaid Act
within the Tel engana area. There -can be no nmanner of doubt
t hat this exenmption was given to the operators in the
Tel engana region for the reason that before the extension of
the parent Act to this area notax simlar to the one |evied
under the parent Act was payable in that area and that this
exenption was granted under a different enactnent. It is
apparent that for these reasons the challenge under Art. 14
cannot succeed. The sane is the position with regard to the
t ax payabl e by the appellants and that whi ch t he
transporters having permits for inter-State routes have to
pay. As has been pointed out in the affidavits filed on
behalf of the State the laws in the two States, Madras and
Andhra Pradesh are different and persons having primary
permits from Mdras are naturally governed by the |aws
operating in that State. No question of discrimnation can
ari se when taxes are being inposed under two different sets
of laws in different States or geographi cal areas.

The appeals, therefore, fail and are dismissed wth
costs. One hearing fee.

R K P.S. Appeal s
di smi ssed.
59




