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ACT:

I ndi an Penal Code:

Sections 34,/ 201, 302, 323, 364 and 365-Custodia
deat h- Di sappearance of dead body-Wet her raises doubt about
conplicity of accused.

Code of Crimnal Procedure

Sections 160 and 161- Third degree treatnent of
arrested person-Action  of police personnel depr ecat ed-
Adoption of scientific nethods -Necessity for.

HEADNOTE

The prosecution alleged that the four accused one
Assi stant Sub-Ilnspector, 2 Head Constables and a Constable
who were working inthe C.I.A Staff of the State Police
Departnment, went in a jeep to a Hotel on 6.8.78 at about 4
P.M brought the deceased along with P-\WW. 4, 5 and 6 to the
C.1.A Staff Roomin the Police Station, and interrogated him
about smuggl ed narcotic powder. The A S.I. and the head

Constables were arned wth a leather patta. Wi le the
deceased was being interrogated a constable was sitting out-
si de. The A S.1. and the tw Head Constables caused

injuries to the deceased with their weapons who becane
unconscious. P.W. 4,5 and 6 were kept outside ~under the
guard of P.W 7 another Constable, when the deceased was
being interrogated and beaten in the room Thereafter P.Ws.
4,5 and 6 were also taken inside the room and all the
accused inflicted injuries on themalso while interrogating
them and they were detained there till 9th August, | 1978.
Later they were dropped near a by-pass road. They went to
the Hospital and got thenselves nedically treated by P.WI
Sur geon.

The prosecution further alleged that the deceased was
taken in a car but he expired on the way and the dead body
was thrown into a river and the same could not be recovered
during investigation, P.W 8 who was in the conmpany of the
deceased in the Hotel of P.W 6 when the deceased was

181
taken by the accused was al so beaten. P.W 9 the wife of the
deceased nmamde a report which was sent by P.W 20 the
Super i nt endent of Police to the Police Station for
i nvestigation.
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The concerned Sub-Inspector registered a crinme, took up
the investigation, recorded the statenent of the witnesses,
visited the scene of occurrence, and found the walls of the
interrogation roomstained with blood. After conpletion of
i nvestigation a charge-sheet was |aid.

The accused were put up for trial before the Sessions
Court P.Ws. 4 to 7 figured as eye-wi tnesses. The accused
pl eaded not guilty and stated that they were all innocent
DW. 1to 4 who belonged to the Police staff were asked to
produce certain files.

Three questions arose for determination before the
trial court:-(1) whether the injured P.W. and the deceased
were kidnapped fromthe Hotel of P.W 6;(2) whether the
accused caused injuries to them and (3) whether the accused
caused the death of the deceased and destroyed the dead
body~?

The trial court accepted the version of the prosecution
only to the extent that the injured P.W. and the deceased
were kidnapped fromthe Hotel of P.W 6 and rejected the
rest of the prosecution case and accordingly convicted them
only under Section 365, |.P.C

The High Court in appeal, however, took a different

Vi ew. It accepted particularly the evidence of PW 4 to 6
and reached the concl usion that when once it is proved that
the injured witnesses along with the deceased wer e

ki dnapped, confined and beaten up and later if the dead
body was not to be traced the only inference that could be
drawn was that the accused al so caused the death of the
deceased. |In the case of the constable who was waiting out
side when the deceased was being interrogated and beaten,
it held that being a constable he obeyed the orders of his
superior the A S.I. and that therefore he ‘had no common
intention to cause the death of the deceased. |In that view
of the matter he alone was acquitted of the nurder charge
but convicted for other offences:

Di sm ssing the appeals, this Court,

HELD :1 Both the courts (below have accepted the
evidence of P.W 4 to 6 and 7 and that the four accused
forcibly took away the deceased and P.W. 4 to 6 in a |eep
to the C.1.A Staff Room There are no cogent
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and convincing reasons as to why the Sessions Judge did  not
accept the rest of the prosecution case. The evidence of
P.W. 4 to 6 who are the injured witnesses is trustworthy.
Their evidence establishes that after forcibly taking them
to the Staff room the A S I. and the tw Head Const abl es
took the deceased inside for interrogation —and inflicted
injuries on himand that later they were also taken inside
and beaten up by all the accused. When the deceased becane
unconscious the A S.I. and the two head constables, put the
deceased on a cot wth aview to take him somewhere.
Thereafter the whereabouts of the deceased was not | known.
The accused have no expl anati on what soever. They " sinmply
pl eaded i nnocence. [187H 188(

2. The only inference that can be drawn is that the
deceased expired because of the injuries caused by the
accused and they must have caused the di sappearance of his

dead body. There is absolutely no ground what soever to
cone to a different conclusion. [189 (
3. If a personis in police custody then what has

happened to himis peculiarly within the know edge of the
police officials who have taken himinto custody. [188 D

4. Wen the other evidence is convincing enough to
establish that the deceased died because of the injuries
inflicted by the accused the circunstances would only |ead
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to an irresistible inference that the police personnel who
caused his death nust al so have caused the di sappearance of
the body. [188 E]

5. A case cannot be thrown out nerely on the ground
that the dead body is not traced when the other evidence
clinchingly establishes that the deceased net his death at
the hands of the accused. [188 E]

6. It nay be a legitimte right of any police officer
to interrogate or arrest any suspect on sonme credible
material but it is needless to say that such an arrest rnust
be in accordance with the aw and the interrogati on does not

mean inflicting injuries. It should be inits true sense
and purposeful nanmely to nake the investigation effective.
[188 F]

7. Torturing a person and using third degree nethods
are of nedieval nature and they are barbaric and contrary to
I aw. The police woul d be acconplishing behind their closed
doors precisely what the

183
denmands of our |egal order forbid. [188 G

Dagdu and others v. State of Maharashtra, [1977] 3 SCC
68, referred to.

8. Police officers nmust adopt sonme scientific methods
than resorting to physical torture. If the custodians of |aw
thenselves indulge in‘commtting crines, then no nenber of
the society is safe and secure. [189 B]

9. If police officers who have to provide security and
protection to the citizens indulge in'such methods they are
creating a sense of insecurity in the mnds of the citizens.
It is nore heinous than a gane-keeper becoming a poacher
[ 189 B]

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION : Crimnal Appeal Nos.
388 and 666 of 1981.

From the Judgnent and Order dated 17.2.1981 of the
Punjab & Haryana H gh Court in Crl. A Nos. 1392 and 956 of
1979.

R L. Kohli, R C Kohli and MC. Dhingra (N.P.) for the
Appel | ant s.

H M Singh and R S. Suri for the Respondent.

The Judgrment of the Court was delivered by,

K. JAYACHANDRA REDDY, J. These two appeals are filed
agai nst a conmon judgment of the Punjab & Haryana High Court
in Crimnal Appeal Nos. 956/79, 1392/79 and 1310/79. There
were four appellants in Crimnal Appeal No. 956/79 before
the High Court nanely Joginder Singh, Bhagwan Si ngh
Mukhtiar Singh and UWtam Chand. Oiginally they were /'tried
by the Sessions Judge, Anritsar for offences punishable
under Sections 364, 302/34. 201,365, 325/34 & 323/34 |.P.C
The trial court, however, convicted themonly under Section

365 I.P.C and sentenced each of themto undergo R 1. for two
years and to pay a fine or Rs. 500 each in default of which
to undergo further RI. for six nonths. Chal l enging the

said convictions and sentences they filed the said appea
i.e. Crimnal Appeal No. 956/79. The State of Punjab filed
Crimnal Appeal No. 1392/74 against their acquittal wunder
Section 364, 302/34, 201, 323/34 and 325/34. The State
also filed Crimnal Appeal No. 1310/79 for enhancenent of
the sentence wunder Section 365 |.P.C. The Hi gh Court
di sposed of all the appeals by a
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conmon j udgnent . The High Court allowed State Crinina
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Appeal No. 1392/79 and convicted Jogi nder Singh, A S.lI. of
Police and Bhagwan Singh and Mukhtiar Singh, two Head-
const abl es under Section 302/34 |.P.C. and sentenced each
of themto inprisonment for life and to pay a fine of Rs.

2,000 each in default of which to undergo further R1. for
one year. The fine, if realised, was directed to be paid to
the widow of the deceased in the case. The High Court,

however, held that an offence under Section 302 is not made
out as against Utam Chand. The High Court further
convicted all the four accused under Section 201 |I.P.C and

sentenced each of themto undergo four years’ RI. and also
sentenced to two years R.1. under Section 325/34 1.P.C. and
further sentenced themto one year’s R I. under Section

323/ 34. The High Court also accepted the State Crimna
Appeal No. 1310/79 and enhanced the sentence under Section
365 |1.P.C. to five years’ Rl. The sentences were directed
to run concurrently. Accused Bhagwan Singh and Mikhtiar
Singh have filed Crimnal Appeal No. 388/81 in this Court
under 'Section 379 Cr.P.C Joginder Singh, AS.I. filed
Crimnal ‘Appeal No. 535/81 under Section 379 Cr. P.C. but as
he died during the pendency of the appeal we have already
di smissed the appeal as abated. Uttam Chand filed a specia
| eave petition which-was granted by this Court and it is
nunbered as Crim nal” Appeal No. 666/ 81.

The Hi gh Court has interfered in an appeal against
acquittal and convicted two of the appellants and sentenced
themto inprisonment for life. Therefore we have heard the
counsel for the appellant at |engthand he ‘has taken us
through the entire record in an elaborate manner. The
prosecution case is as foll ows:

Joginder Singh, A S. 1. and the other three accused
nanely two Head Constabl es and a Constable were working in
the CI1.A Staff, Anritsar. On 6.8.78 at about 4 P.M
Jogi nder Singh A.S.I. along with three other went in a jeep
to the Hotel of Virsa Singh, P-W 6 -and brought Jogi nder
Singh deceased alont with P.W. 4,5 and 6 to the CI.A
Staff Roomin Ranbagh Police Station and interrogated them
about the snuggl ed narcotic powder. Joginder Singh, A S. I
and Bhagwan Si ngh Head Constable were armed with sotas and
Mukhtiar Singh, Head Constable was arned with a |eather
patta. Wiile the deceased was being interrogated by the
first three accused, Utam Chand Constable was sitting
outside. A S.I. and the two Head Constabl es caused injuries
to the deceased with their weapons who becane unconscious
P.W 4,5 and 6 were kept outside under the guard of Uttam
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Chand and P.W 7 another Constable when the deceased was
being interrogated and beaten in the room Thereafter
P.WS. 4, 5 and 6 were also taken inside the roomand it is
alleged that all the accused inflicted injuries ~on/  them
also while interrogating themabout the smuggled- powder.
P.W. 4,5 and 6 were taken to the main building of the C.1.A
Staff and they were detained their till 9th August, 1978

Later they were dropped near a by-pass road. They went to
the Hospital and got thenselves nedically treated by P.W1,
Cvil Surgeon, Anritsar at about 9.05 P.M Further case of
the prosecution is that the unconsci ous deceased was taken
in a car but he expired on the way and the dead body was
t hr own into a river and the same could not be recovered
during investigation. P.W8 who was in the conpany of the
deceased in the Hotel of P.W6 when the deceased was taken
by the accused, went to the C.I.A Staff roomon 7th August,
1978 and happened to neet P.W 5 there . He told him that
the deceased becane unconscious when being beaten and he
was taken away fromthere. There upon P.W8 went to the
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village of the deceased and inforned his wife P.W 9 on that
very day.P.W 9 along with nother of the deceased cane to
Anritsar and net Joginder Singh, A S.|I. who told them that
the deceased was not with them. She then net Senior
Superi ntendent of Police and gave a report who forwarded the
same to P.W 20 Superintendent of Police City Anritsar who
in turn sent it to the Police Station with the necessary
endor senent . The Concerned Sub Inspector registered a
crime. As per the Punjab Police Rules, superintendent of
Police, P.W 20 took up the investigation and recorded the
statement of the wtnesses. He visited the scene o;f
occurrence and found the walls of interrogation room stained
with blood. After conpletion of the investigation a charge-
sheet was laid. The prosecution exanined P.W. 1 to 22.
P.W 1. the Doctor exam ned P.W5 for his injuries and he
found 15 injuries. Injuries Nos. 6,9 and 13 were declared to
be grievous. He opined that all the injuries nmust have been
caused by blunt weapons. P.W1 also examined P.W 6 on the
sane day found 8 injuries. They were all found to be
sinmple. . 'Heal so exam ned P.W 4 and found 4 injuries which
were sinple. P.W. 4 to 7 figured ~as eye-w tnesses. The
accused pleaded not guilty and stated that they were al
i nnocent. They examined DWW 1 to 4 all belonging to Police
staff and were asked to produce certain files. Thei r
evi dence is not/ material. Three question arose for
determ nation before the court below, (1) whether the
injured P.W. and the deceased were kidnapped fromthe Hote
of P.W 6; (2) whether the accused caused injuries to them
and (3) whether the accused caused
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the death of the deceased and destroyed the dead body? The
trial court accepted the version of the prosecution only to
the extent that injured P.W and the deceased were ki dnapped
from the Hotel of P.W6 and rejected the rest ' of the
prosecuti on case and accordingly convicted themonly under
Section 365 |.P.C. The H gh Court, however, took a different
view. The |earned Judges accepted the evidence of P.W 4 to
10 particularly that of the injured witnesses P.\W 4 to 6.
The Hi gh Court also reached the conclusion that when once it
is proved that injured witnesses along with - the ~deceased
wer e ki dnapped, confined and beaten up and |later if the dead
body was not to be traced the only inference that can be
drawn is that the accused al so caused the death of the
deceased. So far Uttam Chand, Constable is concerned the
Hi gh Court took the view that he was only ~waiting outside
when the deceased was being interrogated and beaten. He
bei ng a Constabl e, obeyed the orders of his superior nanely
the A S. 1. and kept guard outside. Therefore 'he had no
comon intention to cause the death of the deceased. In
that view of the nmatter he was acquitted of the nurder
charge but convicted for other offences.

W have gone through the evidence of P.W. 4,5 and 6
carefully. Their presence at the scene of occurrence ' cannot
be doubted. The Doctor, P.W 1 who exam ned them found a
nunber of injuries and sone of themwere grievous. Al of
them have categorically stated that the accused caused the
injuries to themwhile interrogating.

P.W4 deposed that he was in the Hotel of PW 6 for
taking neals. The deceased and P.\W were al so present and
were taking neals. At about 4 P.M all the four accused
cane into the Hotel in their uniforms. They came in a jeep
and the accused caught hold of themincluding the deceased,
tied their arms with the turbans and all of themwere put
in the jeep and were taken to the C. 1. A Staff room Fi rst
the deceased was taken inside the Roomby the A'S. 1. and the
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two Head Constables while Utam Chand the fourth accused and
P.W 7 another Constable remained with P.W. 4 to 6
outside the room P.W 4 also deposed that the accused were
armed with sotas and | eather patta and the three accused who
took the deceased inside the roominflicted injuries wth
their weapons on the deceased who became unconsci ous. Later
the three witnesses were taken inside. P.W 4 further
deposed that the deceased who was unconsci ous was put on a
cot. It is in his evidence that all the three were kept in
that roomtill 9th August, 1978 and that on 7th August, 1978
P. W8 cane and
187

enquired P.W 5 about the deceased who told him that the
deceased becane unconscious and was put on a cot. P.WA4
further deposed that heand P.W 5 and 6 were |left on a by-
pass road on 9th August. Al of themwent to the Hospita
and they were treated by P.W 1. the Doctor. P.W 4 is cross-
exam ned at length  but nothing segnificant had been
elicited. The omi ssions and di screpancies pointed out in
his evidence are not at all nateri al . Only a bal d
suggestion_ is nmade that injuries on'P.W. 4 to 6 were self-
inflicted and the accused were involved falsely at the
instance of one Atma Ram To the sane effect is the
evidence of P.W. 5 and 6. Their evidence is further
corroborated by the evidence of P.W 7 to 11. PW7 is a
Constable in the C1.A Staff where the four accused also
were working. He deposed that on 6.8.78 at about 4.30 P.M
He also went along with the accused in a jeep and that
bef ore accused brought the deceased and the three witnesses
and put themin the jeep and were taken to the C.I.A Staff
room Ranbagh Police Station, he renained outside. He
however did not see the injuries being inflicted on them
P.W 8 is another witness who was in the Hotel of P.W6. He
deposed that he alongwith the deceased went to the Hotel.
He al so deposed that the four accused cane to the Hotel and
took away the deceased and P.W 4 to 6 in a jeep. The next
day P.W 8 went to the Staff Roomand net P.W 5 and
enquired about the deceased and on getting necessary.
i nformati on nanely that the deceased was unconscious and was
put on a cot and taken away, he went and inforned the wife
of the deceased.P.W 9 who is the wife of the deceased
deposed that on being informed by P.W 8 she went to the

C.l1.A Staff roomand enquired fromthe accused A S.I. who
told her that her husband was not there and that he has run
away. Ther eupon she went to the house of the br ot her of

the deceased and she did not find himthere. Next ~day he
cane to Amitsar and gave an application to the Senior
Superintendent of Police. Then we have the  evidence of
P.Ws. 10 and 11.P. W10 deposed that it was 1.30 A M he and
P.W 11 were going on a tractor after seeing a picture and
on the way he saw the four accused carrying a person and
l[ifting himinto the car. The prosecution also exanined the
driver of the jeep and other constables who were present in
the Staff room but they turned hostile. It may not  be
necessary to refer to the other evidence.

Both the courts bel ow have accepted the evidence of
P.W 4to 6 and 7 and held that the four accused forcibly
took away the deceased and P.W. 4 to 6 in ajeep to the
C.l1.A Staff room There are no cogent and convincing
reasons as to why the | earned Sessions Judge did not accept
t he

188

rest of the prosecution case. The evidence of PPW 4 to 6
who are the injured witnesses is trustworthy. Thei r
evi dence establishes that after forcibly taking themto the
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Staff room A S I. and the two Head Constables took the
deceased inside for interrogation and inflicted injuries on
himand that later they were al so taken inside and beaten up
by all the accused. W have no hesitation in accepting
their version. Then what follows is that A S.1. and the two
Head Constables inflicted serious injuries on the deceased
and when he becane unconscious they put the deceased on a
cot with a view to take himaway somewhere. Thereafter the

wher eabouts of t he deceased are not known. The accused
have no explanation whatsoever. They sinmply pl eaded
i nnocence. Lear ned counsel, however, submtted that since

the dead body is not traced a doubt arises whether the
accused were responsible for causing his deat h and
di sappearance of his body. It depends upon the facts and
circunst ances of each case. The injured wtness have
categorically stated that the deceased becane unconsci ous on
receipt of the injuries: |If a personis in police custody
then what has happened to himis peculiarly wthin the
know edge  of the police officials who have taken him into
cust ody. When the ot her evidence is convincing enough to
establ i sh that the deceased died because of the injuries
inflicted by the accused the circunstances would only |ead
to an irresistible inference that the police personnel who
cause his death nust al so have caused the di sappearance of
body.

A case cannot be thrown out nerely on the ground that
the dead body is not traced when the -other evidence
clinchingly establishes that the deceased net his death at
the hands of the accused. It may be legitimte right of any
police officer to interrograte or arrest any suspect on some
credible material but it is needless to say that  such an
arrest must be in accordance wth the law and t he
interogation does not nean inflicting injuries. It " should
be in its true sense and purposeful nanely to make the
i nvestigation effective. Torturing a person and using third
degree nethods are of nedieval nature and they are barbaric
and contray to law. The police would be acconplishing
behi nd their closed doors precisely what the demands of our
legal order forbid. In Dagdu and others v.. State of
Maharashtra, [1973] 3 SCC 68 this Court observed as under

"The police with their wide powers are apt to

overstep their zeal to detect crines and  are

tempted to use the strong arm agai nst those who

happen to fall under their secluded jurisdiction
189

that tendency and that tenptation nust in the

| arger interest of justice be nipped.in the bud."

It is a pity that sone of the police officers, as it
has happened in this case, have not shed such nethods /even
in the nodern age. They nmust adopt sone scientific nethods

than resorting to physical torture. |If the custodians of
Il aw t hensel ves indulge in conmitting crines then no' nenber
of the society is safe and secure. |f police officers who

have to provi de security and protection to the citizens
indulge in such nethods they are creating a sense  of
insecurity in the mnds of the citizens. It is nore henious
than a game- keeper becom ng a poacher

Under these circunstances, the one and the only
inference that can be drawn is that the deceased expired
because of the injuries caused by the accused and they nust
have caused the di sappearance of his dead body. W see
absolutely no ground whatsoever to come at a different
conclusion and we are in full agreenent with the H gh Court
inthis regard. |In the result both the Crimnal Appeal Nos.
388/ 81 and 666/81 ar di smi ssed.
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N. V. K Appeal s di sm ssed.
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