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ACT:

Uttar Pradesh ~Entertainment and Betting Tax Act, 1937-
Sec. 2(3- Definition of Entertainment-Extrenely w de-Video
shows fall in the ambit of s. 2(3) and are exigible to
entertai nnent tax under sec. 3. Wwen a show would be
entertai nnent - Test | ai d down.

Words and phrases- 'Entertainnent’,

HEADNOTE

The petitioners opened video parlour by installing
el ectronic machine wth video screen and permtted persons
to enter the prem ses w thout any charge to view a show on
the video which consisted mainly of sports, ganmes etc.
pl ayed on the screen of the video. The show |l asting upto 30
seconds was operated by inserting SO paise coin into the
vi deo machi ne by an operator fromthe audi ence who wanted to
operate the video machine. Wile one Hi gh Court was of the
view that-the video games were included in the definition of
entertainment and were liable to entertainment tax, two
ot her High Courts were of the opposite view. The petitioners
filed the present wit petitions contending that in view of
the manner in which the video ganes were shown and al so in
view of the fact that these games, sports etc. involved a
great anpbunt of skill for the operator, the video ganes
woul d not be an entertainment within the nmeaning of sub-sec,
(3) of sec. 2.

Di smissing the petitions,

N

HELD: The video show is an entertainnent under . soc.
2(1) and therefore exigible to tax under sec. 3. [821 A-B]

A perusal of the various shades, aspects, forns and
inmplications of the word ’'entertainnent as defined in
di fferent books and dictionaries clearly leads to an
irresistible inference that the word ‘entertainment’ has
been used in a very wi de sense so as to include withinits
ambit, entertainment of any kind including one which may be
purely educative. Sub-sec. (3) of sec. 2 itself by using the
word ’'entertainnent as "any exhibitional, performance,
amusenment, game or sport to which persons are adnitted for
paynment" has ext ended the scope of entertainnent to
expressly include any kind of amusenent, gane or sport. Wen
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a nunber of people wthout any adm ssion fee enter a hal
for entertainnent and enjoy the ganmes it becones a public
show and the hall where the video is played becones a public
hall and anmounts therefore to a

813

public exhibition which is squarely covered by the first
linb (exhibitional) of the definition of entertainnment in
sub-sec. (3) of sec. 2. [817 A-B, E-E]

Porritts & Spencer (Asia) Ltd. v. State of Haryana,
[1979] 1 S.C R 545; Stroud's Judicial Dictionary (4th Edn
vol. 2. p. 916); Wrds and Phrases, judicially Defined (vol.
2, p. 206.207); Wrds and Phrases (Permanent Edn; vol. 14A
p. 353); Reader’'s Digest  Famly Wrd Finder at p. 264;
Webster’s Third New International Dictionary; and Concise
English Dictionary by Hayward and Sparkes, referred to.

In the present” case by operating the video, the
operator of the video pays 50 paise per 30 seconds for
pl ayi ng the ganes, sports and other kind of performances
whi ch are’ shown on~ the nmachine and which can be watched by
i nterested spectators. The circunstances that no adni ssion
fee is charged from viewers seeing the video by itself,
however, cannot defuse or alter the kind of entertainnent
deprived by the person who pays for playing the ganes. The
operator of video woul d deprive pleasure and be entertained

regardl ess of whether the possesses skill or not. |If he
possesses skill he may derive nore pleasure on | ess paynent
otherwise he wll have to pay but he wll derive pleasure
all the same. That 'he would not pay noney if it did not
thrill, amuse, and entertain him is obvious. Besides, the

gane brings a substantial return for the person who makes
avai l abl e these facilities. [817 GE, GH

CGopal Krishna Agarwal v. State of UWtar Pradesh & ors.,
Al L J, 1982 page 607 approved.

Harris Wlson v. State of Madhya Pradesh & ors., A T.R
1982 M P. at page 171 and H. T. Gursahaney v. State & Anr.
1982 (2)-vol. Xl (2), CLR 526 overrul ed.

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition Nos. 1731, 1915,
2277, 3691, 7097, 9428/81 and 2121, 7430, 7431, 8349, 9319
of 1982.

(Under article 32 of the Constitution of India)

K. C. Dua, for the Petitioners.

B. P. Maheshwari, for the Respondent.

The Judgrment of the Court was delivered by

FAZAL ALI, J. What appears to be a short and sinple
poi nt has been the subject matter of a serious divergence of
judicial opinion between two |eading Hgh Courts of our
country, nanmely the Allahabad H gh Court and Madhya Pradesh
H gh Court taking contrary views which have to be resol ved
by us in the present wit
814
petitions.. The short point involved in these petitions
turns upon the interpretation of the word "Entertai nment" as
used in section 2(3) of the Utar Pradesh entertai nnent and
Betting Tax Act, 1937 (hereinafter to be referred to as the
"Act’).

The facts of these cases |lie wthin a very narrow
conpass and may be stated thus:-

The first petitioner is a partnership firmwhich had
| aunched an entertaining and ingenious enterprise for the
running of a Video Parlour at 3, Chauhan Market, Del hi gate,
Agra. The nmodus operandi of the petitioner was as follows. A
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machine with a video screen is installed in the parlour of
the petitioner. The petitioner permts persons to enter the
prem ses without any charge to view a show on the video
whi ch consisted mminly of sports ganes etc. played On the
screen of the video. According to the petitioner he did not
Charge any adm ssion fee but the Electronic Machines
i nported from Japan having educational value for persons
pl aying the ganes were neant to provide educationa

entertai nnent by showing sea warfare, battle field space
warfare sports and many other things which were likely to
provi de both education and entertainment to the viewers,

particularly to young children. The mechanism for playing
the machi ne was so designed that a coin of 50 naya pai se was
to be inserted into a strong box built within the machine,

the keys of which were with the manufacturer. After the show
was over a representative of the nmanufacturing conpany woul d
cone, open the box, collect the noney and pay the share of
the hirer-petitioner ~out of the collected sale proceeds. It
was further alleged that no admi ssion or gate entry fee was
charged flor~ entering the House or Parlour to watch or play
the gane —or for entering into the adjacent snack shops. The
shows were operated by an operator fromthe audi ence and SO
pai se coin was inserted into the aforesaid box before the
show could start. The charge of inserting the coin was
realised only fromthose who wanted to operate the video
machine at the rate of SO paise for a showlasting up to 30
seconds.

The petitioners thus contended that the nanner in which
the gane was shown to the viewers and operated by the person
playing the ganes was not —an entertainment wthin the
nmeani ng of section 2 (3) of the Act. To Buttress this
argunent the petitioners cited the exanpl e of several States
where identical shows were not exigible to entertainnment
tax. It is manifest that the nmanner and the nechani sm
815
by which the operation of the video was done would be
eligible to tax could not be determ ned nerely because sone
other States did not choose to charge any entertainnment tax
for the video shows.

The crux of the matter is as to whether or not the
show, the details of which have been described above falls
within the four corners of the expression "entertai nnent".
Sub-section 3 of section 2 of the Act may be extracted
t hus: -

"entertai nment” includes any exhibitional
performance, amusenent, game or short. to which
persons are admitted for Paynent."

It is true that a part of the video show was of sone
educational value but that by itself would be no answer to
the application of Sub-section 3. The definition as
extracted above is extrenely w de so as to take within its
fold and includes the kind of show which was di splayed by
the petitioners in this case.

Bef ore expl ai ni ng the section we would Ilike to
ascertain the correct neaning and inport of the word
"entertai nnent’ (which is neither a scientific nor a

technical term as used in the popular sense or as
understood in comon parlance. This was held by this Court
inthe case of Porritts and Spencer (Asia) Ltd v. State of
Haryana. (1) In Stroud s Judicial Dictionary (4th Edn, vol.
2. p. 916) the word ’'entertainnent’ has been defined thus:
"Entertainment ... for a PUBLIC OR SPECI AL
occasion"... is an entertainment in the sense of a
gat hering of persons for entertainnent."”
"Entertai nment" (Small Lotteries and Gam ng




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 7

Act 1956 (c. 45, s. 4 (1) included a tonbola drive

al one with out acconpanying festivities.

"The nmonol ogue or patter of a conedian, even
if delivered at an entertainment provided by an
institution whose activities are partly
educat i onal , was hel d to be a "variety
entertai nnent” within the neaning of the Section."

816
Similarly in words and Phrases, Judicially Defined (vol. 2,
p. 206-207) the word entertai nment has been defined thus :-

"Entertai nnent is something connected wth
the enjoyment of refreshnment-roons, tables, and
the like. It is sonething beyond refreshnent; it
is the accommmodati on provided, whet her that
i ncl udes a nusical “or other amusement or not".

Similarly in Wrds and Phrases (Permanent Edn; Vol. 14A, p.
353) ’'entertai nnent’ has been defined thus:-

"An entertainment is a source or neans of
anusenent; a diverting perfornmance, especially a
public perfornance, as-a concert, drama, or the
like."

"Entertai nment” denotes that which selves for
amusement, and "anmuserment" is defined as a
pl easure abl e ~‘occupation of the senses, or that
whi ch furnishes it, as dancing, sports, or nusic."

Li kewise in Reader’'s Digest Famly Wrd Finder at p-263.
"entertainment’ has been defined thus:

"Ent ert ai nnent anusenent, di ver si on, di straction
recreation, fun, play, good time, pastinme, novel ty;
pl easure, enjoynent, satisfaction."

In Webster’s Third New International Dictionary ‘the word
"entertai nnent’ has been defined at p. 757 thus:-

"entertai nnent - the act of diverting,
amusi ng, or causi ng someone’ s time to pass
agreeabl y.

"Sonet hing that diverts, ‘anuses, or occupies
the attention agreeably.

A public perfornmance designed to divert or anuse.
Simlarly in the Concise English Dictionary by Hayward and
Sparkes the word entertai nment’ has been defined thus:-

"the art of ent ert ai ni ng, amusi ng or
diverting, the pleasure afforded to the mnd by
anything interesting, anusenent, other performance
i ntended to amuse."

817

A perusal of the various shades, aspects, forns and
inmplications of the word ’'entertainment’ as defined in the
aforesaid books clearly leads to an irresistible inference
that the word "entertainnment’ has been used in. a very w de
sense so as to include within its anbit, ’'entertainnent of
any kind including one which may be purely educative. Sub-
section 3 itself by wusing the word 'entertai nment’ ‘as "any
exhi bi tional, perfornmance, anuserment, game or sport to which
persons are admtted for payment” has extended the scope of
entertai nnent to expressly include any kind of anusenent,
gane or sport. It cannot be disputed in the present case
that by operating the video, By the operator of the video
pays SO paise per 30 seconds for playing the ganes, sports
and other kind of performances which are shown on the
machi ne and which can be watched by interested spectators.
It was vehenently argued by the Codasel for the petitioners
that no adnission fee is charged fromviewers seeing the
vi deo. That circunstances by itself, however, cannot defuse
or alter the kind of entertainnent derived by the person who
pays for playing the games. That he would not pay noney if
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it did not thrill, anuse, and entertain him is obvious.
Translated into actual practice, if the operators who are

fromthe audience play the video for one hour the anount of
noney collected would be Rs. 60 and if the video is played
for 3-4 hours a day, the total anpbunt cones to Rs. 180-240
per day which is doubtless a substantial anmount for show ng
the video by way of an entertai nnent because when a nunber
of people wthout any admission fee enter a hall for
entertai nnent and enjoy the ganmes it becones a public show
and the hall where the video is played becones a public hal
and amounts therefore to a public exhibition which is
squarely covered by the first limb (exhibitional) of the
definition of entertainment in Sub-section 3 extracted
above.

It was next argued that to play these ganes, sports
etc. involves a great anount of skill for the operator and
therefore it would not~ be an entertainment wthin the
nmeani ng of Sub-section 3. This argunent appears to be
wi t hout any substance because he would drive pleasure and be

ent ert ai ned regardl ess of whether he possesses skill or not.
If he possesses skill he nmay -derive nore pleasure on |ess
payment otherwise he will have to pay but he will derive
pl easure all the sane. Besi des, the gane brings a

substantial return for the person who makes avail abl e these
facilities. In these circunstances it is.inmpossible for us
to hold that such an exhibition falls beyond the purvi ew of
the word entertai nnment as envi saged in sub-section 3.

818

Furt her nore, cl auses regardi ng paynent for

adm ssi on includes: -

"Any paynent for a - programe or synopsis of
an entertai nment."

"Any paynment for any purpose whatsoever
connected with an entertainnment which a person is
required to make as a condition of attending or
continuing to attend the entertainment in addition
to the paynent, if any, for admssion to /the
entertainment."

Section 3 which is the charging section runs

t hus: -

"There shall be levied and paid on al
payments for admission to any entertainment a tax
(hereinafter referred to as entertai nment tax)."
Section 3 of tho Act which has been extracted above,

clearly applies to the facts of this case because here the
paynment is based on lunp sum basis calculated at the rate of
SO pai se per 30 seconds.

Thus, on a consideration of the |[|egal connotation of
the word ’'entertainment as defined in various books, and
ot her circumstances of the case as also on a true
interpretation of the word as defined ins. 2 (3) of the
Act, it follows that the show rmust pass the followi ng tests
to fall within the ambit of the aforesaid section:

1. that the show, performance, ganme or sport,

etc. must contain a public colour in that the

show should be open to public in a hall

theatre or any other place where nmenbers of

the public are invited or attend the show
2. that the show may provide any kind of

amusement whether sport, gane or even a

performance which requires sone anobunt of

skill.

In sone of the cases, it has been held that

even holding of a tonbolain a club hal

amounts to entertai nnent although the playing
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of tonbola does, to some extent, involves a
little skill.
819
3. that even if admission to the hall may be
free but if the exhibitor derives sone

benefit in terns of nobney it would be deemed
to be an entertainment.

4, that the duration of the show or the identity
of the person who operates the nachine and
derives pleasure or entertained or that the

oper at or who pays hi m sel f feels
entertainment is wholly irrelevant in judging
the act ual nmeani ng of the wor d

"entertainnent’ 'as used in s. 2 (3) of the
Act. So also the fact that the inconme derived
fromthe show is shared by one or nore
persons who run the show.

The Al | ahabad High Court 'in the case of Gopal Krishna
Agarwal , v. State of Uttar Pradesh and Ors(1l) which was al so
a case under the Act, held that entertainment tax was
| evi abl e on video games. ~The High Court has very carefully
anal ysed sub-section 3 of s. 2 of the Act and the inport of
the word "entertai nment’ and observes as foll ows: -

"The context in which the word 'includes, has

been used in/the  definition clauses of the Act

does not indicate that the Legislature intended to

put a restrictionor alimtation on-words like

"entertai nment’ ‘or 'admission to- an entertainment’

or 'paynent for adm ssion’. Wth the advance of

civilization and scientific devel opnents new forns

of entertai nment have come into existence. Video

Ganes are probably the latest additions to the

means of entertai nment. These ganmes require skil

and precision as so many ot her ganmes do. They are

a source of anmusenment and enjoynent to those who

participate in the games. O hers who stand by and

watch also derive sonme pleasure and anusenent
though not to the sanme degree. Admission to the

prem ses where the Video Machines are installed

may be free but paynment is admittedly nade if one

wants to play the gane. The npbney charged for use

of the Vi deo Machi ne is an admi ssi on to

entertai nnent and the paynment nmade by the person

who uses the Machine is the paynent for adni ssion

In any case it is a paynent for admi ssion. In any

case it is a paynment
820

connected with entertainnent which a person is

required to nmke as a condition of attending the

ent ert ai nment

W find ourselves in entire agreement with the
observations of the Court and fully approve of the ratio
decendi of this case . The Allahabad H gh Court has given
al nost the sanme reasons as given by us in the earlier part
of the judgment.

It is true that in the case of Harrish Wlson v. State
of Madhya Pradesh and O's. (1) the Madhya Pradesh Hi gh Court
had taken a contrary view and held as foll ows: -

"Therefore, what entertains a person in the

vi deo ganes parlour is his own perfornmance and not

the exhibition, performance, amusenent, ganme or

any sport offered by the petitioners. The paynent

nmade by a person to another to provide himwth

tools for deriving pleasure from his own

performance with the help of the tools can not be
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held to be paynent to that another for 'adm ssion

to entertainment’ as contenplated by the Act. In

our opinion, therefore, it cannot be held that the

petitioners receive ’'paynent for admission to

entertai nnment’, when they collect amunts inserted

by the persons in the slot."

And the GQujarat H gh Court in N T. Qursahaney v. State
and Anr.(2) has taken a sinmlar view Apart fromthe wong
line of reasoning adopted by the Madhya Pradesh Hi gh Court
it seems to have conpletely overlooked certain inportant
aspects of the question which we have dealt wth in our
j udgrment. Moreover even the |anguage of the charging
provision of the Act which fell for interpretation in that
case does not appear to be absolutely in pari-materia with
the | anguage of the various sections of the U P. Act. Even
so the pivotal conclusions derived by the Madhya Pradesh
H gh Court and the G@ujarat H.gh Court do not appeal to us.
The nere fact that paynment is, not made at the time of
entering the premses is irrelevant. Paynent nade at a
| ater, stage by inserting a coin is nonetheless for being
admitted to a place of entertainnent. Thus the fee being
charged in a different manner at a different stage is in any
case for providing entertainment. W, therefore, wth due
respect to the Hi gh Courts, disapprove their decisions.

821

For the reasons given above we hold that the decision
of the Allahabad H gh Court is correct and we hereby over
rule the decisions of the Gujarat- and Madhya Pradesh Hi gh
Courts. In our opinion, the video show in the instant case
is clearly exigible to tax under section 3-of the Act. The
Wit petitions are accordingly dismssed with no order as to
cost s.

H S K Petitions dism ssed.
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