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Appel lants five in nunber were proceeded agai nst and convicted for
conmi ssion of an offence of nurder of one Shivnandan Prasad at about
07.00 a.m on 13.12.1999.  The parties are residents of the same village.

On 13.12.1999 at about 06.30 a.m, the deceased was mlking a
buffalo. H's other famly nmenbers including the wife of his brother
(informant Krishna Deo Prasad-PW7), ~nephew Sunil Prasad and others
were brushing their teeth at the roof of their house. Brijnandan Prasad and
others have their joint residential house at sone distance fromthe house of
the deceased. They allegedly cane over the roof of their house arned with
rifles and started brick-batting and abusing the brother of the informant
al l eging that they had burnt a heap of straw belonging to them Wen
Shi vhandan Prasad went to the roof of the house, allegedly the appellants
started firing. One of the bullets hit Shivnandan Prasad on his chest. An
alarmwas raised. The first informant reached near his brother and found
himdead. A First Information Report was | odged at about 10.00 a.m on the
sane day before Chandi Police Station. The distance between the place of
occurrence and the Chandi Police Station is said to be about: 10 k. m

The prosecution in support of its case examned five w tnesses,
anmongst whomthe eye-w t nesses, being Satrughan Prasad (PW4),
Chandr akanti Devi (PWD5), Sunil Kumar (PW®6), Krishnadeo Prasad (PW
7) and Mahapati Devi (PWS8).

The | earned Sessi ons Judge relying on or-on the basis of the evidence
adduced by the prosecution and in particul ar the deposition of 'the eye-
wi t nesses found the appellants guilty of comm ssion of an of fence under
Section 302/ 34 of the Indian Penal Code and sentenced themto undergo
rigorous inprisonment for life. A fine of Rs.5,000/- was al so i mposed upon
each of them They were also found guilty under Section 27 of the Arns
Act and were convicted to undergo rigorous inprisonnent for one year. <The
appeal s preferred by the appell ants have been di snissed by a Division Bench
of the Hi gh Court.

M. Nagendra Rai, the |earned Senior Counsel appearing on behal f of
the appellants, would raise the followi ng contentions in support of the
appeal s.

1) The prosecution version on the basis whereof the judgnent of
convi ction and sentence has been arrived, at is inprobable and the
sane is falsified by nmedical evidence.

2) If the occurrence had taken place in the norning, as alleged by the
prosecution, the post-nortem exam nation havi ng been conducted at
03.00 p.m on the same day, it was not possible to find presence of
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rigour nortis in all the four |linmbs and furthernore keeping in view
t he di stance fromwhich the firing had taken place, the doctor
woul d not have found nmargin of wound having been charred.

3) The manner in which the incident took place as disclosed by the
prosecution havi ng been prevaricated from stage to stage shoul d not
be relied upon, inasnmuch as in the First Information Report it was
al l eged that three persons fired, whereas in the statenents nade under
Section 161 of the Code of Criminal Procedure, the w tnesses
attributed firing to all the accused, whereas in evidence sonme of the
wi tnesses attributed the act of firing only on the Brijnandan Prasad.

4) The investigation was perfunctory, as no bl ood was found at the spot;
no gun was recovered; no sign of firing was noticed.

5) It is inprobable that although there had been indiscrimnate firing,
nobody el se would have suffered any injury.

6) Even if the occurrence had taken place, it was only Brijnandan Prasad
who had fired and, thus, participation of others having comon
intention to commt the said offence has not been proved.

M. CGopal Singh, the | earned Standi ng Counsel appearing on behal f of
the State of Bihar, on the other hand, woul d submt

1) At the place of occurrence blood was seized, which has been proved
by sone of the eye-w tnesses as al so PW2.

2) The wi t nesses exani ned on behal f of the prosecution has further
proved that the appellants had indulged in brick batting.
3) The firing by the appellants and in particular Brijnandan Prasad has

categorically been stated by all the wtnesses.

Before adverting to the rival contentions, as noticed hereinbefore, we
may notice that on the same day, the brother of the appellants Bhuvan Mahto
was said to have been done to death wherefor a First Information Report was
| odged in which the first infornant and the deceased were said to be the
accused, but it is accepted that in the said case also being Chandi P.S. Case
No. 374 of 1999, a charge-sheet has been filed wherein also the appellants
have been nmade accused and not the informant or the deceased.

The hom cidal nature of the death of the deceased is not in dispute.
The autopsy report of Dr. Prabhat Keshaw corroborates the hom cidal
nature of death. In his deposition, he stated

"Rigour nortis present in all four |inbs.

Injury No. (i) One lacerated wound on occipital region
on scalp 1 =" x 1" x scal p deep

(ii) One lacerated wound on right side of chest at
the length of second inter-coastal space 1 =" lateral to
the external margin 2" x 1" x cavity deep size, margin
of wound charred and inverted, wound of entry.

(iii) Third rib fractured

(iv) One | acerated wound on left side of back at
bare area, just below the | ower the | ower border of
scapula 1 =" x 1" x cavity deep size, margin of wound
everted, wound of exit. Both injury No. Il &IV are
inter connected with each other

(3) On dissection, skull, brain and brain natter
intact, right lung perforated, left lung intact, arch of
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aorata intact contents 3-4 ounces of undi gested food

materials, liver, splin, both kidneys intact, gasses ficle
matters present in snmall and |large intestine respectively.
The bl adder was half full. Tine elapse since death

wi thin 24 hours.

(4) In ny opinion death occurred due to shock
and haenorrhage caused by above noted injury caused
by fire-arm My be by rifle. The above noted injuries
are sufficient for death. This post nortemreport is in
ny pen and signature mark Exh. 4."

In his cross-exam nation, he stated that the distance of firing was nore

than 6 feet and was from |ong range, i.e. beyond 6 feet; although he could
not say the exact distance. He, however, could not state that the injury was
fromparallel height or from higher height. 1In regard to the presence of

rigour nmortis, it was stated

"\ 005The 'start of rigour nortis depends on the tenperature
and weat her conditions, but in this case rigour nortis

devel oped after three hours. In all turn |linbs devel oping
of rigour nortis take 18 hours in such types of cases\005."

The deceased /et instantaneous death. Although the investigation
was conducted in a slipshod manner, but the presence of blood at the spot of
occurrence as al so sei zure thereof had categorically been stated by PW4,
PW5, PW6, PW7, PW38 and PW2. PW?2, Kapil Prasad, is an
i ndependent witness. He categorically stated :

"\ 005Bl ood stained soil and brick bats were al'so seized by
the police in nmy presence and prepared the seizure list\005"

It is, thus, not correct to say that no bl ood was found at the spot.

He reiterated his statenent in the cross-exanination in the follow ng

terns :

"The police seized bl ood stained soil, bricks etc. in
ny presence. | cannot say the length and breadth of the
bricks. | do not renenber the area of the place from

where the bl ood was seized. The soil might-be 4-5
hundred grans\ 005"

We nay also notice that in the First Information Report, it was
categorically stated that the appellants herein had indulged in brick batting.
The statenent to the said effect was proved by PW4, PW5, PW6, PW?7,

PW8 and other eye-witnesses in their depositions before the court. This part
of the prosecution is not under challenge before us.

We nay al so notice the fact that there had been firing fromthe side of
the appellants has not only been disclosed in the First Infornmation Report
but also stated by the witnesses. W would, however, exam ne the effect of
the depositions of the said witnesses, in this behalf, alittle later.

We may notice that according to PW3, the firing took place froma
di stance of about 50- 60 feet, whereas according to PW4, the distance was
anyt hi ng between 40-45 feet. Both PW7 and PW8 stated that the distance
fromwhich the firing took place was about 40- 45 feet.

It is also not in dispute that whereas prosecution wtnesses PW4,
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PW7 and PW8 al so stated that the appellants were in the second fl oor of
their house, whereas the deceased, informant and others were in the first
fl oor of their house. However, the difference of height of the respective
bui | di ngs is not brought on records.

The di screpanci es between the nedical evidence and ocul ar evi dence,
however, as noticed herei nbefore, have been raised on two counts, nanely,
(i) rigour nortis in four linbs were found; and (ii) in view of the injury
sustai ned by the deceased, the firing nust have taken place froma close
di st ance.

We nust, however, state that before the H gh Court, the second
contention was not raised.. Even before the | earned Sessions Judge the only
contention raised was in regard to the tine of death and with reference to the
presence of rigour nortis in.all the four linbs. |In the grounds of the Specia
Leave Petition also, the question in regard to the possibility of the deceased
havi ng been fired upon froma close distance has not been raised.

W may deal with the question as regards presence of rigour nortis.

In "Mdi’'s Text book of Medical Jurisprudence and Toxi col ogy’, 21st
Edn., at page 171, it is stated

"Rigor nortis generally occurs, while the body is
cooling. It is in no way connected with the nervous
system and it devel ops even in paralyzed |inbs,
provi ded the paral yzed nuscl e tissues have not suffered
much in nutrition. It is retarded by perfusion with norma
sal i ne.

Owing to the setting in of rigor nortis all the
nuscl es of the body beconme stiff, hard, opaque and
contracted, but they do not alter the position of body or
l[inb. A joint rendered stiff and rigid after death, if
fl exed forcibly by nechanical violence, will remain
supple and flaccid, but will not return to its origina
position after the force is withdrawn; whereas a joint
contracted during life in cases of hysteria or catal epsy
will return to the sane condition after the force is taken
awnay.

Rigor nortis first appears in the involuntary
nuscles, and then in the voluntary. |In the heart it
appears, as a rule, within an hour after death, and nmay be
m st aken for hypertrophy, and its relaxation or dilatation
atrophy or degeneration. The |left chanbers are affected
nore than the right. Post-nortemdelivery may occur
owi ng to contraction of the uterine nuscular fibres.

In the voluntary nuscles rigor nortis follows a
definite course. It first occurs in the nuscles of the
eyelids, next in the muscles of the back of the neck and
lower jaw, then in those of the front of the neck, face,
chest and upper extrenmities, and |astly extends
downwards to the nuscles of the abdonmen and | ower
extrenmities. Last to be affected are the small nuscl es of
the fingers and toes. It passes off in the sanme sequence.
However, according to H A Shapiro this progress of
rigor mortis fromproximal to distal areas is apparent
only, it actually starts in all nuscles simltaneously but
one can distinguish the early devel oping and fully
est abl i shed stage, which gives an indication of the tine
factor.
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Time of Onset.- This varies greatly in different
cases, but the average period of its onset may be regarded
as three to six hours after death in tenperate clinmates,
and it may take two to three hours to develop. In India, it
usual | y conmmrences in one to two hours after death."

In Parikh's Textbook of Medical Jurisprudence, Forensic Medicine
and Toxicol ogy’ 6th Edn., at page 3.14, it is stated

"Rigor nortis (rigor-rigidity; mortis-of death) is a
condition characterized by stiffening and shortening of
the nuscles which follow the period of primary
rel axation. 1t is due to chem cal changes involving the
structural proteins of the nuscle fibres and indicates the
nol ecul ar death of its cells.

The contractile el enent \of the nuscle consists of
protein filaments of two types, viz, nmyosin and actin,
whi ch are arranged and organized i nterdigitating manner.
In the relaxed state, the actin filaments interdigitate with
nmyosin filaments only to a snall extent but when the
muscl e contracts, they interdigitate to a great extent due
to the presence of ATP (adenosine triphosphate). The
production and utilization of ATP are constantly
bal anced in life. After death, ATP is resynthesised for a
short time depending upon the glycogen avail abl e
locally, but after this glycogen i s used up, ATP cannot be
resynt hesi sed. This leads to the fusion of nyosin and
actin filaments into a dehydrated stiff gel resulting in the
condition known as rigor nortis. During rigor nortis, the
reaction of nuscle changes fromslightly al kaline to
distinctly acid owing to the local formation of |actis acid.
Ri gor nortis persists until autolysis of ‘myosin and actin
filaments occurs as a part of putrefaction. VWhen
autol ysis occurs, the nuscles soften and secondary
rel axation sets in.

Ri gor nortis can also be broken by mechanica
force. Thus, if alinb, which is stiff due torigor, is
flexed forcibly at a joint, the Iinb beconmes flaccid and
will remain so thereafter. This is known as breaking of
rigor nortis. Existing rigor nortis is broken down at | east
partially in the process of renoval of the body fromthe
crime scene to nortuary, and this may m sl ead t he doctor
in estimation of time since death. It is therefore essentia
to nmake a note of its stage of devel opment while visiting
the crime scene.

Al nuscles of the body, voluntary and
i nvoluntary, are affected by rigor. It first appears in
involuntary and then in voluntary nuscles. It is not
dependent on the nerve supply as it also develops in the
paralysed linmbs. It is tested by (1) attenpting to lift the
eye lids (2) depressing the jaw, and (3) gently bending
the neck and various joints of the body."

At page 3.16 it is stated

"The medi co-legal inmportance is as follows : (1) It
is a sign of death (2) It helps to estinmate the tine since
death. (3) It may give information about the position of
the body at the tine of death and if it has been altered
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after rigor has set in. As for exanple, if a person dies
with the hands and | egs supported against a brick wall
and the position of the body has been changed after rigor
set in, the hands and | egs would renmain raised in an
unnatural position (wthout support)

The factors which influence rigor nortis are : age
and condition of the body (2) nbde of death, and (3)
surroundi ngs.

Age and condition of the body : In children and old
peopl e, rigor develops earlier than in the adults. The
onset of rigor is later and the duration longer in the strong
nmuscul ar person. The nore feeble or poorly devel oped
the nuscles, the nore rapid is the tine of onset, and the
shorter the duration”

The exact time of death, therefore, cannot be established scientifically
and preci'sely, only because of presence of rigour nortis or in the absence of
it..

In Mangu Khan-and Others v. State of Rajasthan [(2005) 10 SCC
374], this Court rejected a simlar contention, opining
"\ 005l n the first place, neither post-nortemreport suggests
that the death had taken place exactly 24 hours before the
post-nortem was conducted. Al that the post-nortem
reports say is that the death had occurred wi thin 24 hours
prior to PM exam nation. Undoubtedly, the post-nortem
exam nation was carried out at 11.00 a.m/12 noon on 11-
7-1997. In other words, the post-nortemreports suggest
that the death m ght have occurred any tinme after
11. 00/ 12. 00 noon of 10-7-1997. The contention urged by
reference to textbooks on forensic nedicine to show the
time within which rigor nortis devel ops all over the body
al so has no factual basis. It depends on various factors
such as constitution of the deceased, season of the year
the tenperature in the region and the conditions under
whi ch the body has been preserved. The record indicates
that the body was taken fromthe nortuary. We notice
that there is no cross-exam nation, whatsoever, of the
doctor so as to elicit any of the material facts on which a
possi bl e argunent coul d have been based. If these arethe
ci rcunst ances, then the presence of rigor nortis all over
the body by itself cannot warrant the argunent of the
| ear ned counsel that the death nust have occurred during
the previous night. Acceptable ocul ar evidence cannot be
di sl odged on such hypot hetical basis for which no proper
grounds were laid."

Yet again in Thangavelu v. State of T.N. [(2002) 6 SCC 498], this
Court observed

"We have heard | earned counsel and carefully
| ooked into the material on record. Fromthe evidence of
PW5, the doctor, we find that there is a possibility that
the incident in question m ght have occurred about 39
hours prior to the post nmortem Though in the
exam nation in chief, PW5 has stated that the tine
bet ween the death and post nortem could be 16 to 24
hours which fits in with the prosecution case, in the cross
exam nation he has very clearly stated that in this case
deat h woul d have been caused about 39 hours before the
post mortem whi ch woul d be sometime after 5.30 p.m
on 15.12.1990. This the doctor has stated by taking into
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consi deration the time and nonth of the incident as al so
the time required for the setting of rigor nortis and
passing off of the sane. According to the doctor, in the
nont h of Decenber in a place |like Erode the rigor nortis
may set in after about 2 to 3 hours after the death. He has
stated that for the rigor nortis to reach fromthe leg to
head, it would take 12 hours and the sane woul d remain

in existence for about another 12 hours. Thereafter, it
woul d gradually dimnish in the reverse direction i.e.
fromhead to | eg taking about another 12 hours and on
this basis when he exam ned the body of the deceased, he
found the rigor nortis had reversed alnost to the end of
the legs. By this process he cane to the conclusion that
the death in question nmust have occurred about 39 hours
bef ore post nortem 005"

The incident took place.in the winter season. The deceased was aged
about 50 years. ~Rigour nortis, thus, would be well marked. Rigour nortis,
as noticed herei nbefore, appears after two to three hours. It is well
devel oped from head to foot in about 12 hours. The age, nuscul ar
condition-and activity before death, manner of death and atnospheric
conditions are relevant factors. W, therefore, do not find any nmerit in the
said contention of M. Rai.

So far as the contention in regard to distance of firing is concerned, it
is true, ordinarily, charring would take place, if firing is done froma
di stance of |ess than four feet, as has been noticed in sone of judgments of
this Court in Subhash and Another v. State of U P. [(1976) 3 SCC 629],
Nath Singh and Gthers etc. v. State of U P. [(1980) 4 SCC 402], State of
Punjab v. Wassan Singh and Others [(1981) 2 SC 1] and Sidharth and O hers
v. State of Bihar [(2005) 12 SCC 545].

In sone cases, nedical evidence may corroborate the prosecution
witnesses; in sone it may not. The court, however, cannot apply any
uni versal rule whether ocul ar evidence would be relied upon or the nedica
evidence , as the sane will depend upon the facts and circunstances of each
case. No hard and fast rule can be | aid down therefor.

It is axiomatic, however, that when sonme di screpancies are found in
the ocul ar evidence vis-a-vis nedical evidence, the defence should seek for
an explanation fromthe doctor. He should be confronted with the charge
that he has commtted a m stake. |Instances are not unknown where the
doctor has rectified the mstake commtted by himwhile witing the post-
nortem report.

In Surinder Singh and Another v. State of U P.[(2003) 10 SCC 26], it
was hel d

"One of the pleas raised by |earned counsel for the
appel lants was that the injuries as noticed by the doctor
are at variance with the ocul ar evidence. On a close
readi ng of the evidence of eye-wi tnesses and the doctor’s
report there is no noticeable variance. The nere fact that
doctor said that injuries appeared to be on one side of the
body and the witnesses said that attacks were from
different sides, is too trifle an aspect. Wen three persons
are attacking a person, the witnesses naturally get
shocked. This is normal human conduct and the
i medi ate reaction is to save the victimand to stop the
assailants fromfurther attacks. That is precisely what has
been done by the eye-witnesses. It is only when the
nmedi cal evidence totally inprobabilises the ocul ar
evi dence, that the Court starts suspecting the veracity of
the evi dence and not otherw se."

[See also State of Karnataka v. Papanai ka and Others \026 [(2004) 13
SCC180] .
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In Anwar and Others v. State of Haryana (1997) 9 SCC 766], this
Court observed
"\005It is true that Dr Jai Kishan (PW9) who conducted
the autopsy in his post-nortem exanination report
described Injury 1 as being incised wound 20 cns x 2
cms causing fracture of the underlying bone. He further
noticed | acerated wounds on the neck of the right ear of
the size 1 cmx 1/2 cmcausing fracture of the underlying
bone. Wiile giving evidence in the court, he described an
i ncised wound as Injury 1 and | acerated wounds as Injury
1-A. He further testified that it was a bona fide mstake in
not describing these two injuries separately. M Sushi
Kumar urged that Dr Jai Kishan (PW9) has nmde
material inprovenment in his evidence before the court to
suit the prosecution and to lend support to the evidence
of eyewi tnesses and, therefore, such an inproved version
whi ch denvolishes the evidence of eyew tnesses be not
accepted. This subm ssion, is an attractive one but having
regard to the facts and circunstances of this case, it is not
possi bl e to accept the same. The consistent evidence of
both these eyew tnesses was that A-2 had fired fromhis
pi stol on Baddal causing firearminjuries on his head and
this evidence, in our opinion, is quite a credible one. Both
these witnesses have referred to the firearminjury on
Baddal on his head whereas | acerated wounds were
found behind the right ear. In an assault of this nature, the
exact description as regard to | ocation of the firearm
injury mght be not accurate but that by itself would not
render their evidence untrustworthy. It needs to be
nmentioned that the nedical evidence is an opinion
evi dence which is used to lend corroboration to the
evi dence of eyewi tnesses. |f the nedical evidence is
found to be totally inconsistent with the ocul ar evidence
on a given set of facts, it would be perm ssible for the
court to reject the ocular evidence. As far as the facts of
the present case are concerned as pointed out earlier, the
i nconsi stency between the ocul ar evi dence and the
nedi cal evidence is of a very minor nature and we do not
think it proper to reject the evidence of these two
eyew t nesses on that score\ 005"

[ Enphasi s suppl i ed]

Wereas in the body of the post-nortem report, the nedica
expert stated, "t he margi n of wound charred and inverted’ at another point,
he in no uncertain ternms stated that firing was done from |l ong range and
di stance of firing would be fromnore than six feet. The possibility,
therefore, of his comm ssion of sone nmistake in the post-nortemreport
cannot be ruled out. It was on the said premse, it was incunbent upon the
defence to bring the said fact to the notice of the doctor. Probably, know ng
the futility of asking such a question, no such contention was raised either
bef ore the Sessions Judge or before the H gh Court. 'No such ground has
al so been taken before us.

Tattooing or charring shall depend upon the constituents of the
propellant charge. It is in that context only wounds are classified by their
external appearance as cl ose contact, near contact and distant.

The doctor in his evidence was categorical in stating that the wounds
woul d not come within the purview of classification of near contact; but the
wounds shoul d be cl assified under ’'distant contact’.

The authorities like Taylor and HW Cox in their treatises, state in
details as to how t he post-nortem exam nati on shoul d be conduct ed.
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The nature of the gun will also have a role to play. Unfortunately, the
i nvestigating officer did not make any attenpt even to seize the gun. Wen
the weapon was not seized, the question of examination of any ballistic
expert would not arise. [See Nirmal Singh and Another v. State of Bihar \026
(2005) 9 SCC 725].

Section 45 of the Indian Evidence Act, 1872 reads as under

"45. Opinions of experts.\027Wien the Court has to form
an opi nion upon a point of foreign | aw or of science or
art, or as identity of handwiting or finger inpressions],
t he opi nions upon that point of persons specially skilled
in such foreign | aw, science or art, or in questions as to
identity of handwiting or finger inpressions are relevant
facts.

Such persons are call ed experts

pi ni on of an expert, therefore, is a relevant fact. The court may, thus,
took the ‘expert opinion into consideration. But appreciation of evidence is
the court’'s job.

It is, thus, for the court to arrive at an opinion as to which part of
contradi ctory expert opinion should be accepted or whether in a given
situation ocul ar evidence should be believed in preference to nedica
evi dence or vice versa.

In State of U. P. v. Krishna CGopal and Another [(1988) 4 SCC 302],
this court has observed

"It is trite that where the eyew tnesses account is
found credi ble and trustworthy, medical opinion pointing
to alternative possibilities is not accepted as concl usive.
Wtnesses, as Bentham said, are the eyes and ears of
justice. Hence the inportance and prinmacy of the orality
of the trial process. Eyew tnesses account would require
a careful independent assessnent and evaluation for their
credibility which should not be adversely prejudged
nmaki ng any ot her evidence, including nedical evidence,
as the sole touchstone for the test of such credibility. The
evi dence nust be tested for its inherent consistency and
the inherent probability of the story; consistency with the
account of other witnesses held to be creditworthy;
consi stency with the undisputed facts; the credit of the
Wi t nesses; their performance in the witness box; their
power of observation etc. Then the probative val ue of
such evi dence becones eligible to be put into the scal es
for a cunul ative eval uation."

Yet again in Dhirajbhai Gorakhbhai Nayak v. State of Gujarat
[ (2003) 9 SCC 322], this Court held
"\ 005As regards the all eged di screpancy between the
nmedi cal evidence and ocul ar evidence, it is to be noted
that a combi ned readi ng of the evidence of PW9 who
exam ned the deceased after he was brought to the
hospital and PW7 who conducted the post-nortem it is
clear that there is no discrepancy in the nedical evidence
vis-‘-vis ocular evidence. Only in respect of Injury 1,
there appears to be some confusion but that does not
dilute the prosecution evidence. It would be erroneous to
accord undue primacy to the hypothetical answers of
nmedi cal wi tnesses to exclude the eyew tnesses account
whi ch has to be tested i ndependently and not treated as
vari abl e keeping in view the nedical evidence as
constant. (See State of U P. v. Krishna CGopal.)"
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In Birendra Rai and O hers v. State of Bihar [(2005) 9 SCC 719],

Court observed

"\ 005We do not attach nuch significance to the fact that
some of the wounds showed an upward trajectory. A

bull et may possibly be deflected if it hits a hard surface.
The fact remains that all the shots fired have caused
wound of entry as well as exit wound, and fromthe
description of the wounds given by the doctor it appears
that the firing was done fromvery cl ose range. The

evi dence of the witnesses is to the sane effect. They have
clearly stated that they came near the deceased after
firing took place. There was indiscrimnate firing at the
deceased who fell down after receiving the first injury.
One cannot assune that the deceased was lying still in

one posture after falling on the ground. He nust have

been writhing in pai nwhen several shots were fired at

him and in that process several injuries were caused to
him So viewed, we find no inconsistency between the
ocul ar eviidence and nedi cal evidence on record."

't was further observed :

"\ 0051t was submitted that if several shots were fired
some pellets would have been found at the place of
occurrence. It is the case of the prosecution that no
pell ets were found. For this reason al one we cannot
di scard the case of the prosecution. If pellets were found
at the place of occurrence it would have further
strengt hened the case of the prosecution, but in the
absence of such evidence one hasto rely upon the ocular
evi dence which if found reliable, may be acted upon\ 005"

In Nirmal Singh (supra), it was held

"Counsel then submitted that the prosecution has failed

to prove that the dal an of the deceased was the real place
of occurrence. This submi ssion is based on the fact that
no bl oodstai ned earth was seized fromthe place of
occurrence. It is true that no bloodstained earth was

sei zed fromthe place of occurrence bhut there isalso

evi dence of several wi tnesses including the investigating
of ficer that no blood had fallen on the earth.
Eyewi t nesses expl ained that on receiving the injury the
deceased pressed his wound with his hands whereafter a

pi ece of cloth was tied around the wound whi ch soaked

the bl ood which nay have come out. There was,

therefore, no likelihood of the earth getting bl oodstai ned.
Counsel for the appellants submtted that the intestines
were protruding as described in the inquest report, and in
such a situation there nust have been sone bl eeding.

That may be so, but in view of the explanation offered by
the prosecution witnesses it appears probabl e that “no

bl ood had fallen on the ground at the place of occurrence.
In any event, if sone blood had fallen at the place of
occurrence which the investigating officer failed to
notice, that by itself will not be fatal to the case of the
prosecution. W mnust observe that the investigation in
this case has been nost unsatisfactory and the

i nvestigating officer was not conscious of his

responsi bilities. The bl oodstai ned piece of cloth which
was wrapped around the wound of the deceased appears

to have been seized by the investigating officer, but when
guestioned as to why it was not sent for chenica

exam nation, he answered that he had hung that piece of
cloth on a guava tree in the police station. The statenent
is com cal but discloses the utter non-seriousness with

this
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whi ch the investigation was conducted. W had expected
better fromthe investigating officer who was
i nvestigating a serious case of nurder. However, for this
reason we will not reject the case of the prosecution
entirely."
[ Enphasi s suppl i ed]

We, therefore, are of the opinion that the second contention of the
| ear ned counsel al so cannot be accepted.

We, however, are not oblivious of one patent fact. In the First
I nformati on Report, the first informant, attributed the act of firing to
Brijnandan Prasad and Sahdeo. PW4, however, in his deposition before the
court attributed the act of firing only to Brijnandan Prasad. According to
him other persons were only wielding rifles. Shivnandan Prasad fell down
after receiving the gunshot and . died. He in his cross-exanination also
attributed the act of firing only to Brijnandan Prasad. PW5 although stated
that all the accused had started firing but even according to her Brijnandan
Prasad fired shot which had hit the deceased on his chest. Evidence of PW6
is also to the same effect that the shot which had hit his father on the chest
was fired by Brijnandan Prasad. PW7 and PW8 al so nanmed Brijnandan
Prasad.

The prosecution case is that the dispute started on lighting of fire on a
heap of straw. The accused allegedly hurled brick bats, which conpelled the
deceased to cone to the roof to forbid themfrom doing so. Whereas
Brijnandan Prasad alone fired a shot which had hit the deceased, there is no
evi dence brought on record to show that any other accused did so. No gun
shot injury was suffered by any person. The deceased has al so suffered only
one gun shot injury. No sign-of firing was found on the walls or any other
part of the building. No cartridge was recovered.

Even no other person had suffered any injury by reason of hurling of
brick bats. Having regard to the materials brought on records, we are of the
opinion that in this case although the prosecution has proved the charge of
conmitting the nurder of the deceased, it has failed to establish that the
accused had any common intentionin relation thereto. Brijnandan Prasad
al one was, thus, responsible therefor. Had the other accused shared comon
intention with Brijnandan Prasad, they would have also fired: No such
evi dence havi ng been brought on record, benefit of doubt must be extended
to the other accused persons.

We, therefore, while holding Brijnandan Prasad guilty, are inclined to
al | ow the appeal of the other appellants. The judgnent of conviction and
sentence passed against themis set aside. The appellants in Crininal Appea
No. 1169 of 2005 shall be released forthwith, if not wanted in any other case.

Crimnal Appeal No.1169 of 2005 is, therefore, allowed and Crinna
Appeal No. 1170 of 2005 filed by Brijnandan Prasad is di sm ssed.




