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Leave granted.

The appel | ant had been sancti oned a sumof Rs.70 |akhs
by the Bihar State Credit and | nvestnent Corporation Ltd.
(hereinafter referred to as "BICICO) in April 1992 for financing
the construction of a hotel. According to the appellant, BIC CO
only disbursed a sumof Rs.44.56 |akhs in instalnments as a
result of which the appellant could not conplete the project
wi t hout a huge cost overrun. Fromtime to tinme upto 2001-
2002, the appellant repaid about Rs. 14.23 1akh to BIClCO
However, the outstandi ng anpbunt, due fromthe appellant
according to BICICO as on March 2002, was Rs.191.3 [l akhs
including interest. Proceedings were therefore comrenced by
Bl Cl CO under Section 29 of the State Financial Corporations
Act, 1951 for sale of the hotel which had been nortgaged by
the appellant to BICI CO by way of (security agai nst the | oan

The hotel was valued on 3rd July 2001 by BI'Cl CO
through its valuer. According to this valuation, the property
was worth Rs.2.16 crore After this, a publication was nmade
on 31st January 2002 offering the hotel for sale on an "Asis
where is basis". Ofers were required to be nmade by 28th
February 2002. The respondent No. 6 offered to purchase the
hotel for Rs.41 | akhs. The offer was rejected by BICl CO
because the bid was too | ow

The property was again re-val ued on 24th January 2002
by BICICO By what, according to BICICO was only an "in-
house assessnment”, the value of the hotel was estimated at
Rs.1.58 crores. But when a third valuati on was agai n-made at
the instance of BICICO in February 2002, the total value of the
property including of the building and | and was only Rs.94.81
 akhs. On 26th March 2002, a second sale notice was
published by BICICO in respect of the hotel on "As is where
is basis". This notice has been inpugned before us. Under
this notice offers were to be given by way of a seal ed cover by
29th March 2002 i.e. within three days. O these three days
28th March 2002 was 'Holi’ and 29th March 2002 was ' Good
Friday’ .

It appears fromthe records that on the sane day the

second sal e notice was published, the respondent No. 6
made an offer to purchase the hotel for Rs.95.50 | akhs and in
fact paid Rs. 95.50 lakhs to BICICO On 30th March 2002,
which was a Saturday, the offer of the respondent No. 6 was
negoti ated and the consideration was finalised at Rs. 1 crore.
The difference between Rs.94.50 | akhs and Rs.1 crore had
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al ready been paid to BICICO by the respondent No. 6 on 7th
March, 2002. Therefore by the 26th March, 2002, before the

| ast date for receiving offers was over and the tenders were
opened, the Respondent No. 6 had deposited the entire
consideration of Rs. 1 Crore. Nevertheless a letter accepting
the respondent No.6’s offer was issued by BICl CO on 31st

March 2002 (which was a Sunday) asking the respondent No.

6 to pay the ambunt of Rs. 1 crore by 31st March 2002 failing
which its offer would stand rejected. The respondent No. 6
apparently received the letter on the same day from BIClICO
and also replied on that day stating that the amount of Rs. 1
crore had already been paid. After this, aletter was witten
again on the sane day by BICICOto the appellant and its two
Directors asking themto match the offer of respondent No. 6
within 10 days fromthe date of the issue of the letter, failing
whi ch the sal e woul d be concluded in favour of the respondent
No. 6.

On 4th April 2002, a suit was filed by the appellant
before the Court of the Sub-Judge, Patna, inter-alia,
chal | engi'ng the action of BIClCO An application for interim
relief was made to restrain BICICO fromselling the hotel. The
prayer for interiminjunctionwas refused by the Sub Judge on
8th April 2002 and notice was directed to be issued to BIClCO
The next day, a wit petition was filed by the appellant for the
sane reliefs as had been prayed for in the suit. An interim
order was passed by the |l earned Single Judge on 9th Apri
2002 after hearing counsel for the appellant as well as for
Bl Cl CO by which a schedul e of repayment by instal nents was
prescribed. Subject to paynent of the first instalnment of Rs. 10
| akhs possession of the hotel was to be handed over by
BICICO to the appellant. An-undert aki ng was al'so given by
one of the Directors of the appellant to the Court to abide by
the schedule so fixed. The appellant paid-a sumof Rs. 10
l akhs in terns of the Court’s order to BI'CICO but the
possessi on of the hotel was not handed back to the appellant.

It may be mentioned that during this period, BICI CO
announced a settlement policy under which concerns which
had taken a loan |l ess than 10 years earlier could settle their
dues by paying double the original principal anount |ent by
the BICI CO to such defaulters. The appellant applied for
settlenent of its outstanding dues. However, the prayer of the
appel l ant for a one tine settlement was rejected by BI CCO
under the settlement policy.

When the wit petition cane up for disposal, thelearned
Singl e Judge dismissed it holding that as the appellant had
suppressed the fact that it had filed a suit prior to the initiation
of wit proceedings its conduct verged on fraud and that the
appel l ant had, disentitled itself fromany relief in the
extraordi nary prerogative wit jurisdiction. It was also held that
the BICl CO had acted bonafide in taking action under Section
29 and selling the hotel. Wile disnissing the wit petition
the |l earned Single Judge directed BICICO to consider the
appel l ant’ s application for one time settlenent in accordance
with law. BICICO was directed to hand over the possession of
the hotel to respondent No. 6 and the appellant was directed
to pay Rs.10,000/- by way of costs to the respondent no. 6.
The Division Bench dism ssed the appeal preferred by
the appellant after rejecting the explanation given by the
appel l ant that the two proceedi ngs had been initiated
i ndependently by the two Directors of the appellant each
wi t hout the other’s know edge. The Division Bench held that
the Court would not interfere with the Single Judge' s order
because of the naterial suppression of facts by the appellant.
When the special leave petition was initially entertained
by this Court, we directed the issuance of notice subject to
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the appellant’s depositing a sumof Rs. 1 crore by way of bank
draft/ draft with the Registry of this Court. W also recorded
that the appellant was willing to reconpense the respondent

No. 6 to the extent of any loss incurred by way of interest on
the amount paid by it. The demand draft of Rs. 1 crore was
deposited with the Registry of this Court by the appellant and
t he anpbunt has since been invested in a nationalised bank in

a short termfixed deposit.

Affidavits have been filed by BICl CO and the respondent
No. 6 in which they have clainmed that possession of the hote
was handed over by BICICO to the respondent No. 6 on 27th
May 2003. However, it is not clear whether any resol ution of
the Board or any other formal agreement or conveyance deed
in respect of the hotel has been executed by BICI COin favour
of the respondent No. 6 till today.

The princi pal basis on which the Single Judge and the
only ground on which the Division Bench of the H gh Court
refused relief to the appellant was because they found that
the appel l'ant ‘was guilty of suppression of a material fact viz.,
the filing of the suit prior to approaching the Court under
Article 226.

As a general rule, suppression of a material fact by a
litigant disqualifies such'litigant fromobtaining any relief. This
rul e has been evolved out of the need of the Courts to deter a
litigant from abusing the process of Court by deceiving it. But
the suppressed fact nust be a material one in the sense that
had it not been suppressed it would have had an effect on the

nerits of the case. It nust be a matter which was material for
the consideration of the Court, whatever view the Court nay
have taken . Thus when the liability to I.ncome Tax was

guesti oned by an applicant on-the ground of her non-
resi dence, the fact that she had purchased and was
mai ntai ning a house in the country was held to be a materia
fact the suppression of which disentitled her fromthe reli ef
cl ai ned. Agai n when in earlier proceedings before this
Court, the appellant had undertaken-that it would not carry on
the manufacture of liquor at its(distillery and the proceedi ngs
before this Court were concluded on that basis, a subsequent
wit petition for renewal of the licence to manufacture |iquor. at
the sane distillery before the Hi gh Court was held to have
been initiated for oblique and ulterior_ purposes and the
interimorder passed by the H gh Court in such subsequent
application was set aside by this Court. Simlarly, a challenge
to an order fixing the price was rejected because the
petitioners had suppressed the fact that an agreenent had
been entered into between the petitioners and the
Covernment relating to the fixation of price and that the
i mpugned order had been replaced by anot her order

Assumi ng that the explanation given by the appellant
that the suit had been filed by one of the Directors of the
Conpany w t hout the know edge of the Director who alnost
si mul t aneousl y approached the High Court under Article 226

i s unbelievable, the question still remains whether the filing of
the suit can be said to be a fact material to the disposal of the
wit petition on nerits. We think not. The existence of an

adequate or suitable alternative renmedy available to a litigant

is merely a factor which a Court entertaining an application

under Article 226 will consider for exercising the discretion to
issue a wit under Article 226 . But the existence of such

renmedy does not inpinge upon the jurisdiction of the Hi gh

Court to deal with the matter itself if it is in a position to do so
on the basis of the affidavits filed. If however a party has

already availed of the alternative remedy while invoking the
jurisdiction under Article 226, it would not be appropriate for
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the Court to entertain the wit petition. The Rule is based on
public policy but the notivating factor is the existence of a
parallel jurisdiction in another Court. But this Court has al so
held in C B. Gosain Bhan V. State of Oissa 14 STC

766= 1963 (2) SCR 879 that even when an alternative

renmedy has been availed of by a party but not pursued that

the party could prosecute proceedings under Article 226 for

the same relief. This Court has also held that that when a
party has already noved the Hi gh Court under Article 226 and
failed to obtain relief and then noved an application under
Article 32 before this Court for the same relief, normally the
Court will not entertain the application under Article 32. But
where in the parallel jurisdiction, the order is not a speaking
one or the matter has been di sposed of on sone ot her

ground, this Court has, in a suitable case, entertained the
application under Article 32 . Instead of dismssing the wit
petition on the ground that the alternative renmedy had been
avai |l ed of the Court mmy call upon the party to elect whether it
will proceed with the alternative remedy or with the application
under Article 226. Therefore the fact that a suit had

al ready been filed by the —appellant was not such a fact the
suppressi on of which could have affected the final disposal of
the wit petition on nerits:

In this case, adm ttedly the appellant has w t hdrawn
the suit two weeks after the suit had been filed. I n ot her
words the appellant elected to pursue its renedies only under
Article 226. The pl eadi ngs were al so conpl ete before the High
Court. No doubt, the interim order which was passed by the
H gh Court was obtained when the suit was pendi ng. But by
the time the wit petition was heard the suit had al ready been
wi thdrawn a year earlier. Al though the appellant could not, on
the H gh Court’s reasoning, take advantage of ‘the interim
order, it was not correct inrejecting the wit petition itself
when the suit had admittedly been withdrawn, especially when
the matter was ripe for hearing and all the facts necessary for
determning the wit petition on nerits were before the Court,
and when the Court was not of the 'viewthat the wit petition
was ot herwi se not maintainabl e.

As the issue of suppression was the only ground on
whi ch the High Court has rejected the appellant’s plea for
relief, we would ordinarily have set aside the order of the Hi gh
Court in view of our finding and remanded back to the Hi-gh
Court for decision of the matter on merits. But the matter has
been argued on nerits before us and we are in a positionto
di spose of the natter which we accordingly proceed to do.

W are of the view that the sale effected in favour of
respondent No. 6 cannot be sustained. It is axiomatic that
the statutory powers vested in the State Financial Corporation
under the State Financial Corporation Act, must be exercised
bonafide. The presunption that public officials wi Il discharge
their duties honestly and in accordance with the |aw nmay be
rebutted by establishing circunstances which reasonably
probabal i ze the abuse of that power. |In such event it is for the
concerned officer to explain the circunstances which are set
up against him [If there is no credible explanation forthcom ng
the Court can assune that the inpugned action was i nproper
[See : Ms. Pannalal Binjraj & Ors. v. Union of India & Os.
Al R 1957 SC 397, 409] . Doubtless some of the restrictions
pl aced on State Financial Corporations exercising their
powers under Section 29 of the State Financial Corporation
Act, as prescribed in Mahesh Chandra V. Regi ona
Manager, U.P. Financial Corpn.1993 (2) SCC 279 , are no
[ onger in place in view of the subsequent decision in Haryana
Fi nanci al State Corporation V. Jagdanba Gls MIIs.
However, in over-ruling the decision in Mahesh Chandra, this
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Court has affirned the view taken in Chairnman and

Managi ng Director, SIPCOT, Madras V. Controm x Pvt.

Ltd. 1995 (4) SCC 595 and said that in the matter of sale
under Section 29, the State Financial Corporation nust act in
accordance with the statute and rmust not act unfairly i.e.
unreasonably. If they do their action can be called into
guestion under Article 226. Reasonableness is to be tested
agai nst the domi nant consideration to secure the best price
for the property to be sold. "This can only be achi eved when
there is a maxi mum participation in the process of sale and
everybody has an opportunity of making an offer. Public
auction after adequate publicity ensures participation of every
person who is interesting in purchasing the property and
general |y secures the best price".

Adequat e publicity to ensure naxi mum partici pation of
bi dders in turn requires that a fair and practical period of tine
nmust be given to purchasers to effectively participate in the
sale. /Unless the subject matter of sale is of such a nature
whi ch requires i nmedi ate di sposal, an opportunity nust be
given to the possible purchaser whois required to purchase
the property on 'As is where is basis’ to inspect it and to give
a considered offer with the necessary financial support to
deposit the earnest nmoney and pay the offered anount, if
required.

In this case, the first notice of sale was given on 31lst
January 2002. A period of about four weeks was given to the
purchasers to submit their offers by 28th February 2002. The
peri od of four weeks can therefore be taken to be the ordinary
norm But when the second inpugned notice of sale was
gi ven on 26th March 2002, |ess than three days were given for
the purchasers to inspect the prem ses, nake necessary
arrangenents and subnit their offers to BICICO O these
three days, two were public holidays when banks woul d have
al so been shut. The period of notice was, in the
ci rcunmst ances, entirely inadequate. Besides, we have not
been told the reason for this unusual haste. Such precipitate
action was not called for unless there were sone ot her
consi derati ons weighing with the authorities, considerations
whi ch have not been disclosed to the Court.

The nmethod in which the sale was conducted is al so
guesti onabl e. Three val uati ons were obtai ned between
3rd July 2001 to February 2002 before the property was sold to
the respondent No. 6. What was valued in July 2001 as worth
Rs. 2.16 crores is valued at Rs. 94.81 about 10 nonths |ater,
a fall of over Rs. 1.50 crores.

The third extra ordinary circunstance is that the
respondent No. 6 had submitted his offer on the day on which
the sale notice was published and nade paynent of the entire
consi deration on the sane day before the |ast date for
subm ssi on of tenders was over and even before its offer
coul d have been accepted. It is unlikely that this<would have
been done unless the respondent No.6 knew (i) the valuation
made and (ii) that its offer would be accepted. | ndeed a
portion of the respondent No. 6 's offer had al ready been paid
on 7th March 2002 i.e. prior to the sale notice itself. ~According
to the Respondent No. 6 this was pursuant to the earlier
i nfructuous sale notice, a paynent which, again for sone
undi scl osed reasons, had not been returned by BICICO to the
respondent No. 6.

No satisfactory explanation is forthcomng fromthe
authorities to explain these deviations fromthe norm The
concat enati on of inexplicable and unexpl ai ned circunstances

is sufficient for us to hold that the sale was unfair and
consequently invalid.

In Jagdanba OGls MIIls Ltd. (supra), It was observed
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that, "the Court mmy assist the borrower who has intention to
repay but is prevented by insurnountable difficulties in
neeting the conmmtnent”. The borrower in that case had

made no paynment whatsoever to the State Financia

Corporation of its outstanding |oan. As not even "a mninma
portion of the ampunt borrowed had been paid the Court
refused to help the defaulter. The borrower, in this case had
pai d over Rs. 14 | akhs as agai nst the principal anmunt of

Rs. 44.56 | akhs. A further anpunt of Rs.10 |akhs was paid on
27th  March 2002 by the appellant to BICICOi.e. the day after
the i npugned sal e notice was published. Before the Hi gh

Court a sum of Rs.10 | akhs was paid pursuant to the interim
order. In addition, the appellant had approached the BI Cl CO
to settle its outstanding dues under the one tine settlenent
policy. As we have already recorded, we entertained the
special petition on the condition that the appellant woul d
deposit a sum of Rs. 1 crore over and above the anount
already paid by it to BICICO This the appellant has al so
done. All 'this shows that the appellant could not be terned to
be such a defaul ter who deserved no synpathy or assistance

by the Court.

The respondent No 6 has pleaded that it has been
deprived of Rs. 1 crore, had been kept out of the possession
for 14 nonths and has, after taking possession, made
substantial investments in the property. As far as the first
factor is concerned, the appellant has offered to pay interest
on the amount of Rs. 1 crore to the respondent No. 6. On the
second, we have not bheen tol d whet her any formal agreenent
has been concl uded between BICl CO and the respondent No.

6 or whether any conveyance has been executed or any ot her
formality conpleted by BICICOto transfer the title in the hote
in favour of the respondent no. 6. It appears to have handed
over possession to the Respondent No. 6 only upon the
direction of the High Court. As far as the third ground is
concerned, the appellant was fully aware that the appell ant
was fighting tooth and nail to redeemits property and that the
sal e was the subject matter of scrutiny by Court. If it has
chosen to make renovation or investnents in‘the hotel, it
has done so despite the know edge of the precarious nature of
its possession. The investnents, if any, were-a cal cul ated risk
taken by the respondent No.6 itself the consequence of which
cannot be foisted on the appellant.

In the circunstances, we set aside the decision of the
Hi gh Court and grant the appellant the reliefs claimed in the
wit petition. The sale of the appellant’s hotel to the
respondent No. 6 is set aside. The Respondent No. 6 is
directed to hand over the possession of the hotel to BlICl CO
who wi Il hand over the same to the appellant. BICICOis at
liberty to withdraw the sumof Rs. 1 crore (except for the
i nterest thereon) deposited with the Registry of this Court and
will refund the amobunt of Rs. 1 Crore received by it fromthe
respondent No.6 to it. BICCOw Il adjust the sum w thdrawn
by it fromthis Court towards its claimagainst the appellant
wi thout prejudice to the rights of either party. The appellant
may withdraw the interest on the anount of Rs. 1 Crore
deposited by it with the Registry and shall pay the anount to
the respondent No.6. The appellant shall also pay the bal ance
of the interest on Rs. 1 crore to the respondent No. 6 at the
rate at which banks grant interest on fixed deposit for the
relevant time i.e. between the dismssal of the wit petition by
the learned Single Judge till the date of naking the paynent
| ess the anpbunt already paid by it as aforesaid. The handing
over of the possession of the hotel by BICICO to the appellant
and the paynent of the interest on the amount of Rs.1l crore to
the respondent No.6 by the appellant shall be sinultaneously




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 7 of 7

done.

The appeal

is thus allowed with costs.




