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One Savariyar . Adimai had four sons, nanely, Rajanani

Ver ghese alias Anthoni muthu (pwl), Selvaraj (Appellant) and
Dasan (deceased). The fam |y had a house and the Iand with
sone trees thereon. there was a di spute anong the nenbers
of the famly on the allegation that the father who was
plucking the tamarind fruits fromthe tree on the famly
land was not giving any share to PW1  and Dasan | but was
giving them to the other two sons. ~on account of the said
di spute a quarrel broke out on 11.4.1982 between PW1 and
Dasan on one side and the father and two sons on the other
with respect to the division of the famly property. PW1
was said to have been attacked by his father, brother
Raj amani, his son Kalisthar and w fe Marianesam and
Vasantha, the wfe of the appellant with stick, aruval and
stone, PW |odged a conmplaint and the case was registered
under Sections 147, 148, 323, 324 and 336 |.P.C _against
those persons. The case was being tried in the Magistrate's
Court at Thuckal ay. On 28.1.1984 PW 1 -and -Dasan gave
evidence in the said case for the prosecution. Though the
appel l ant was an accused he was present in Court watching
the proceedings as his wife was an accused. In the evening
PW1 was proceeding in front of a shop of Chelladurai when
the appellant canme running fromthe opposite direction and
shouted at PW1 "Only if vyou are killed, the famly's
trouble will come to an end" PW was frighthtened and ran
into the said shop. The appellant was prevented  from
beating PW 1 by persons nearby including Chelladurai. On
the sanme night PW1 went to the house of Dasan and was
talking to his wife as Dasan had gone out. Dasan returned
at about 8.00 PM and PW 1 narratted what happened in the
eveni ng. Both went to the house of their younger sister
Annapushspam which was in Al angode and returned later. At
that time PW 5 and 6 were near the gate of Dasan’s house
and all the four were talking together and it was about 9.30
PM when fromthe southern side the appellant and another
person by nane George cane to that place. The appel | ant
told PW 1 and Dasan that he was searching for them
ever ywher e. The appel l ant questi oned Dasan whet her he was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 4

in support of PW1 and stabbed himon his left chest with a
katari knife and brought it downwards with the result, the
i ntestines cane out of the abdonen with bl eeding. Dasan
then fell down and when PW1 tried to lift himup George who
was standing behind him prevented him fromdoing so. The
appel | ant stabbed PW1 also stating that the famly wll
have peace only if he was killed. As PW1 noved a little,
the stabbing was on the upper right arm Appellant stabbed

once again in the neck below the left iliac fossa. PW1
fell down, pressing the said injuries wth his hand and
raising alarm PW 5 and 6 who were wtnessing the

occurrence also raised alarm The appellant and his friend
ran away fromthe scene with the weapon. The wi fe of Dasan
rushed to the scene and bandaged the injury on him PWS8
the son of PW 1 cane there imediately and brought a tax
driven by PW11 to take the injured persons to the Covt.
hospital at Nagercoil at about-10.30 P.M PW8 and the wife
of Dasan acconpanied them On their reaching the hospital,
PW3 Dr. Rajapandian pronounced Dasan to be dead and
exam ned PW1 for his injuries. The following injuries were
found by him

1) Incised wound 2" x 1" depth not

probed over left illiac fossa.

Loopas of intestine comng out of

the wound over the abdonen. Fresh

bl eedi ng present’ fromthe wound.

2) Incised wound 1" x 1/2" x1'2" on the upper 1/3rd of

right arm
2. On getting information the  Head Constable of Kottar
Police Station proceeded to the hospital and recorded a
statement from PW at 11.15 P.M The Judici al a statenment
fromPW at 11.15 P.M The Judicial Second Class Magi strate,
Negercoil received the FIR and other cornected docunets at
1.15 AM on 29.1.1984 and forwarded the sane to the judicia
Magi strat e, Second C ass, ‘Franial. PW 2, the doctor who
performed the autopsy opined that the injury suffered by
Dasan was fatal. The appellant surrendered before the Court
and he was taken on police remand on 15.2.1984 He was said
to have nmde a confessional statenment and took PW?7 and
other witnesses to his house and produced the katari knife
fromthe roar side of his house. The appellant was charged
under Section 302, and 307 |I.P.C. and his friend GCeorge
under Section 302 read with Section 34 and Section 307 read
with Section 309 IPC. Both the accused denied their quilt.
3. The Court of Session at Nagercoil ~disbelieved the
prosecution and held that the accused were not quilty.
Consequently they were acquitted. There was appeal by the
State and a revision by PW 1. The High  Court after
considering the evidence in detail aside its judgnent so
fact as it related to the appellant herein. The appell ant
was found quilty of the offences under section 302 and 326
| PC and the offences wunder Section 302 and 326 I PC and
sentenced to inprisonnent for life and three years rigorous
i mprisonnment respectively. Both the sentences were ordered
to run concurrently. The acquittal of the second accused
was confirmed by the H gh Court.
4. Learned counsel for the appellant has strenously
contended that the evidence of PW 1, 5 and 6 who were the
eye witnesses is discrepant on material particulars and
whol Iy unbelievable. 1In particular, the | earned counsel has
drawn our attention to a statenment in deposition of Pw5
that at about 9.30 PM when he went to the house of Dasan the
latter was not there and PWM was also not there. It is
therefore contended that neither the deceased Dasan nor Pw 1
was at the place of alleged occurrence at the stated time.
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It is further pointed out that PW has expressly stated in
his deposition that he is giving evidence due to pressure
fromthe police and the relatives of PW. It is also
contended by |earned counsel that a perusal of the post
nortemreport shows that the nature of the injury is not
proved as the neasurenent thereof is not noted. It is also
argued that if at all, the intention of the appellant was
only to attack PW 1 and not Dasan, and therefore the
appel l ant could not be convicted under Section 302 IPC. The
| ast argument addressed by the |earned counsel is that the
of fence should have been brought under Section 304 Part |1
| PC and the appellant should be let off wth the period
al ready under gone.

5. We are unable to accept any of the contentions. There
is no material discrepancy in the evidence of PW 1,5 and 6
who were the eye wtnesses.  Their evidence is natural and
cogent. The Hi gh Court has analysed the entire evidence and
bel i eved the wtnesses. The High Court has also given
sufficient reasons for differing fromthe Court has been
consi dered by the High Court and found to be erroneous. W
are entirely -in agreenent with the  judgnent of the High
Court that the "Sessions Judge has not properly appreciated
the evidence and has cone to concl usions which are perverse
and manifestly illegal and grossly unjust”. As regards the
statenment of PWS5 that at 9.30 PM Dasan was not found in his
house, no inference can be drawn therefrom In fact PW1
has categorically stated that he and Dasan went to the house
of their younger sister at Al angode, on return found PW 5
and 6 at the gate of Dasan’s house at that tinme. According
to him it was about 9.30 PM- There is no merit whatsoever
in the contentions urged by the | earned counsel based on the
statenent of PWS5 referred to above

6. The statenment of PWs cannot be turn out of the context
and used by the appellant. No doubt Pw 6 had stated that
the appellant and the relation of PW21 were pressing upon
himto give evidence but he has categorically deposed that
he is stating only what he had seen. A perusal of his
evi dence shows that he has no notive whatsoever  to speak
agai nst the appellant.

7. The conment of the |earned counsel on the contents of
the post nortemreport is wthout any substance. ~ A perusa
of the report shows that the injury found on the deceased
was the imediate cause of death. The evidence shows that
the appellant did not only stab Dasan on his chest but al so
dragged the knife downward as a result of  which the
i ntestine of victimcame out of the abdonment with bleeding.
8. The contention of |earned counsel that  the appell ant
had intention to attack PW1 only and not the deceased Dasan
in without nmerit. As stated by PW1 in together in front of
the latter’s house said that he was searching for/ both
everywhere and questi oned Dasan whet her he was supporting PW
1. It was only then the appellant stabbed Dasan. As
poi nted out already it was not a nere stabbing bu the knife
was drawn downwards as if to cut the body into two.  From
the above facts it is clear that the appellant had intention
to attack and kill the deceased Dasan al so.

9. It is needles to refer to Section 301 of the Indian
Penal Code in the present case as we are convinced on the
facts that the appellant had the necessary intention to kil
the deceased al so.

10. Learned counsel for the appellant contends that there
being only one fatal blow and no repetition of the bl ow by
the accused, the conviction should be under Section 304 and
not under Section 302 |PC Reliance is placed on the
judgrment in @uljar Hussain Versus State of UP. AR 1992
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S.C. 2027 to which one of wus (Justice MM Punchhi) was a
party. In that case the dinmension of the injury could not
be given by the doctor and the post nmortemreport could not
be legally proved. The said report was not deposed to by
any witness at the trial. The benefit of cross-exam nation

of the concerned doctor was not available in full measure
to the accused because of the absence of the nedico | ega
report. Thus the nedical evidence was found to be legally
deficient. In such circunstances the Court said:

In these circunstances, it has to

be seen whet her the appel | ant

intended to cause the death of the

deceased. When di nension of the

injury has not been legally proved

one has to fall back on the proved

fact that after the blow of the

appel l ant, the deceased died within

two hours. In _other words, the

death of the deceased was the

direct result of the blow of  the

appel-l ant-. Thereafter no other

supportive factor is available to

mai ntain the conviction of the

appel | ant under Section 302 |PC

The bl ow was not ~ repeated. The

primary intention of the appellant

was to obstruct the marriage of his

sister. it could well be that the

appel l ant intended to cause such

injury as so as to fall within the

grip of Section 304, Part 1, |.P.C

and not per se under Section 302

IPC for intentionally causing the

death of the deceased. The

totality of the circunmstances thus

goads us to err on the safer side

by altering the conviction (of the

appel lant to one under Section 304

Part I IPC for which he should be

sentenced to 10 years rigorous

i mprisonment . "
11. That ruling has no application in present case.
12. Learned counse has also drawn out attention to the
judgrment in Mavila Thanmban Nanbi ar Versus State of Kerala JT
1997 (1) S.C. 367. On the facts of the case this Court held
that the of fence would nore appropriately fall under Section

304 Part Il and altered the conviction from Section 304 Part
Il and altered the conviction from Section 392 IPC to
Section 304 Part Il [IPC. The Court inferred that the

appel l ant had know edge that an injury with the scissors on
the vital part would cause death though be nmay- not have
i ntended to conmit nurder. The ruling turned on the facts
of the case and would not help the appellant in the present
case.

13. In the circunstances we have no hesitation to uphold
the judgnent of the Hi gh Court. Consequently the appea
fails and is hereby dism ssed.




