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HEADNOTE:
The cardi nal maxi mto be observed by courts in. constru-
ing awll is to endeavour to ascertain the infentions of

the testator. This intention has to be gathered primarily
from the | anguage of the document which is to be read as a
whol e wi t hout indulging in any conjecture or speculation as
to what the testator would have done if he had been better
i nformed or better advised.

The courts are however entitled and bound to bear in
mnd other matters than nerely the words used. They nust
consi der the surroundi ng circunstances,; the position of the
testator, his famly relationship, the probability that™ he
woul d use words in a particular sense, and many ot her things
which are often summed up in the somewhat picturesque figure
the court is entitled to put itself into the testator’s
arnchair ’

But all this is solely as an aid to arriving at a right
construetion of the will, and to ascertain the | nmeaning of
the |anguage when used by that particular testator in /that
docunent. As soon as the construction is settled, the duty
of the court is to carry out the intsentions as expressed.
The court is in no case justified in adding to testanentary

di spositions. In all cases it nust loyally carry out the
will as properly construed, and this duty is
950

universal, and is true alike of wills of every nationality
and every religion or rank of life.
A presunption against intestacy may be raised if it is
justified by the context of the docunent or the surrounding
circunmstances; but it can be invoked only when there is
undoubted anbignity in ascertainnent of the intentions of
the testator. It cannot be that nerely with a view to
avoiding intestacy you are to do otherwise than construe
pl ai n words according to their plain meaning.
A Hindu died I eaving a wi dow, a wi dowed daughter and a
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marri ed daughter G after he had nmade a will giving authori-
ty to his widow to adopt a son of G should she beget one, or
inthe alternative a son of one of his nephews. Para. 4 of
the will provided that if his wi dow adopted Gs son all his
properties except the village of K and the house at | and
other properties disposed of by the will shall pass to the
adopted son; and para. 5 provided as follows:’’ The whole of
the village of K and the house a I, nmy daughter N shal
enjoy with life interest and after her the said property
shall pass to my daughter G and her children on paynment by
the latter of Rs. 5 000 to A the daughter of N. " Later on
amongst the provisions which he wished to make if a son of a
nephew was adopted, there was a provision which ran as
follows: "Para. 13. The village of K shall be enjoyed by N
as stated in para. 5." A nephew s son was adopted and he
instituted a suit against G after Ns death for recovery of
the village K contending that-under para. 13 of the wll
there was no disposition of the village after the life
interest of N-and on her death the village vested in him as
the testator’s heir:

Hel'd, on a construction of the will as a whole, that
the teststor did not intend that in the contingency of the
adopti on of nephew s son, the village K should pass, on N's
death, to the adopted son; on the other hand, the provisions
of para.. 5 of the will were intended to apply even in the
case of such a contingency and the village passed to G on
N s death under para. 5 of the will.

Judgnent of the High Court of Madras reversed.

Venkat anar asi mha v. Parthasarathy (41 1.A 51) and Re
Edwar d; Jones v. Jones [1906] 1 Ch. 5701, referred to.

JUDGVENT:
APPELLATE JURI SDICTION: Civil ~Appeal No. X Il of 1950.
Appeal from a judgment and decree of a Division Bench of the
Madras Hi gh Court (Wadsworth and Raj amannar JJ.) dated 27th
Noverber, 1945, in Appeal No. 518 of 1941, reversing the
judgrment of the Subordi nate Judge of Mayuram dated 10th
July, 1944, in Oiginal Suit No. 34 of 1943.
B. Somayya (R Ramanurti, with -hinm) for the appel-

| ant .
951
K.S. Krishnaswam Aiyangar (K Narasinmha Aiyangar, with
him for respondent No. 1.
1950. Decenber 21. The Judgnent of the Court was delivered
by
MJKHERJEA J.--This appeal is directed agai nst .an appellate
j udgrment of a Division Bench of the Madras Hi gh Court ~ dated
Noverber 27, 1945, reversing the decision of the Subordinate
Judge of’ Mayuram nmade in Original Suit No. 34 of 1943.

There is no dispute about the material facts of the case
which Iie within a short conpass and the controversy centers
round one point only which turns upon the construction of a
will left by one Kothandarama Ayyar to whomthe properties
in suit admttedly bel onged. Kothandarama, who was a Hindu
i nhabitant of the District of Tanjore and owned consi derabl e
properties, died on 25th April 1905, |eaving behind him as
his near relations his adoptive nother Valu Anmmal, hi s
wi dow Parbari and two daughters Nagammal and Gnananbal,
of whom Nagamal,who becane a widow during the testator’s
life time had an infant daughter naned Al anelu Kot handarama
executed his last will on 13th March, 1905, and by this
will, the genuineness of whichis not disputed in the
present litigation, he gave an authority to his w dow to
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adopt wunto him a son of his second daughter Gnhananbal,
shoul d she beget one before January., 1908, or in the alter-
nati ve any of the sons of his two nephews, if the widow so
chose.

The suit, out of which the appeal arises, was comrenced by
Raj u Ayyar, who was a son of the testator’s nephews and was
taken in adoption by the widowin terns of the will; and it
was for recovery of possession of certain properties, known
as Kot hangudi properties which formed part of the testator’s

estate on the allegation that under the wll nentioned
above, these properties were given to Nagarnmal, the wi d-
owed daughter of the testator for her Ilife-time, but as

there was no disposition of the remaining interest after the
death of the |life tenant, the properties vested in the

952

plaintiff as the adopted son and heir of the deceased on the
deat h of Nagammal which took place on 3rd of January, 1943.
Gnananbal ,, the ~second daughter of the testator, was the
first ‘and main defendant in the suit, and she resisted the
plaintiff’s claimprimarily on the ground that there was no
i ntestacy as regards the suit properties after the term na-
tion of the life interest of Nagammal, and that wunder the
terns of the wll itself she was entitled to get these
properties in absolute right after the death of Naganmal
subject to paynment of a sumof Rs. 5,000 to Alanelu, the
daught er of Nagammal . Al anelu was made t he second def endant
in the suit and as she di ed when the suit was pending in the
trial court, her heirs were inpleaded as defendants 3 to 9.

The first court ‘accepted the contention of the defendant
No. 1 and dismissed the plaintiff’s suit. On appeal to the
Hi gh Court, the judgnent was reversed and the plaintiff’'s
claim was allowed. The defendant No. 1 has” now cone up
appeal to this court.

To appreciate the contentions that have been raised by
the parties to this appeal, it would be convenient first of
all torefer briefly to the relevant provisions of the will:
After cancelling his previous wills. the testator in the

third paragraph of his will, gave his widow authority to
adopt a son. She was to adopt the son of Gnananbal, if the
latter got a son previous to January 1908, —or she could
adopt any of the sons of the testator’ s nephews. Par agr aph

4 provides that if the first course is followed, that is, if
the son of Gnananbal is adopted by the wi dow, then all the
properties, novable and i movabl e, belonging to the testator
excepting the village of Kothangudi, the house at |njigud

and the other properties which were disposed of by the wll
woul d go to such adopted son. Paragraph 5, whichis materi-
al for our present purposes runs as follows:....

"The whole village of Kothangudi and the house at
Injigudi, both of Nannilam Taluk, ny daughter Nagammal,
shall enjoy wth life interest and after her ‘the said
property shall pass to my daughter Gnhananbal and her | chil -
dren on paynment by the latter of Rs. 5,000 to Al anmel u Nagam
mal s daughter.”

953

By the sixth paragraph the Nallathukudi and Pungavur
villages together with certain house property at Mayavaram
are given to the testaor’s adoptive nother and wife in equa
shares to be enjoyed by both of themduring their Ilife-tinme
and after their death they are to pass on to the adopted
son. Paragraph 7 gives a small h.use absolutely to Naganmal
for her residence and paragraph 8 nakes certain provisions
for management of the properties. |n paragraph 9 direction
is given to collect the nmoney due on the insurance policy on
the life of the testator and to pay off his debts. Pragraph
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10 mentions certain charities, the expenses of which are to
be derrayed fromthe inconme of the Nallathukudi properties.
Paragraph 11 then says that in the event of the w dow adopt-
ing any of the nephew s sons of the testator, such son shal

inherit the entire property at Kokkur and also the |ands of
Nal | at hukudi after the death of the testator’s wfe and
not her. By paragraph 12, the village of Maruthanthanall ur
is gi ven to Gnananbal and paragraph 13 provides that "the
vill age of Kothangudi shall be enjoyed by Naganmal as stated
in paragraph 5" By paragraphs 15 and 16 the renainder in
the house at Mayavaram situated in the east row of Vellal ar-
kovil Street is given to Grananbal after the death of the
testator’'s w fe and nother. Paragraph 18 provides for cer-
tain other charities. In paragraph 20 it is stated that if
the wife of the testator should die before January, 1908,
wi t hout maki ng any adoption, then the el dest or any son of
Gnananbal woul d be his adopted son wi thout any formality and
inherit~ all the properties subject to the conditions nen-

tioned in the will. Paragraph 21, which is the penultimate
paragraph in the will, further lays dowm that if all the
three contingencies fail and no adoption is taken, the nale
child or children born to Gnananbal shall inherit as grand-
sons all the properties of the testator, subject to the
conditions specified inthe will. These, in brief, are the
di spositions made/ inthe will. The plaintiff founds him

cl ai m upon paragraph 13 of the will which, according to him
contains the enire disposition so faras the Kot hangud
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property is concerned. That village is given to Nagar m
mal for her life with no disposition of the remaining inter-
est. |If the renai nder has not been di sposed of , there is no
doubt that the plaintiff would be entitled to the property
as the heir of the testator under the ordinary |aw of inher-
itance.

The defendant No. 1. on the other hand, relies on | para-
graph 5 of the will, which gives the Kothangudi village and
the Injigudi house to Nagammal to he enjoyed by her 'so |ong
as she lives and after her death they are to go to Grananbal
and her children subject to the payment of a sum of Rs.
5,000 to be paid to Alanelu, the daughter of Nagammal.

The Hi gh Court on a construction of the will -has found
in favour of the plaintiff primarily on the ground that in
the contingency which happened in the present case,  Viz.,
that the wi dow took in adoption a nephew s son of the testa-
tor, paragraph 5 of the will did not cone into operation at

all. The disposition as regards Kot hangudi —property is,
therefore, to be found exclusively in paragraph 13 of the
will and the actual words enpl oyed by the testator in that
par agraph do not indicate that apart from Nagamual's taking
a life estate in the Kothangudi village the rest of the
provisions in regard to this property as laid dow.in para-
graph 5 would al so be incorporated into paragraph 13. An
ovious difficulty, according to the Ilearned Judges, in

accepting the construction sought to be put upon the wll by
defendant No. 1 is that paragraph 5 speaks both of Kot han-
gudi and Injigudi properties, whereas paragraph 13 does not

nmention the Injigudi house at all, nor does it purport to
give alife interest in the sane to Nagammal. It could not
be reasonably held on a construction of the will that the

intention of the testator was that Ghananbal was to pay Rs.
5,000 to Alanelu for the Kothangudi property al one. The
result was that the plaintiff’'s claimwas all owed. It is
the propriety of this decision that has been challenged
before us in this appeal

In course of the argunents, we have been referred by
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the | earned Counsel on both sides to quite a |large
955
nunber of decided authorities, both English and Indian, in
support of their respective contentions. It is seldom prof-
itable to conpare the words of one will with those of anoth-
er or to attenpt to find out to which of the wlls upon
whi ch deci si ons have been: given in reported cases, the wll
before wus approxinates closely. Cases are helpful only in
so far as they purport to |ay down certain general princi-
ples of construction and at the present day these genera
principles seemto be fairly well settled.
The cardi nal maxi mto be observed by courts in constru-
ing awll is to endeavour to ascertain the intentions of
the testator. This intention has to be gathered primarily
from the | anguage of the document which is to be read as a
whol e wi t hout indul ging in-any conjecture or speculation as
to what the testator would have done if he had been better
informed or better advised. |In construing the |anguage of
the will as the Privy Council observed in Venkata Narasi nmha
v. Parthasarathy (1), "the courts are entitled and bound to
bear in mnd other matters- than nerely the words used. They
must consider the surrounding circunstances, the position
of the testator, "his famly relationship, the probability
that he would use words in a particular. sense, and many
other things which are often summed up in the sonewhat
pi cturesque figure 'The court is entitled to put itself into
the testator’s arnchair’ ...... But “al'l this is solely as
an aid to arriving at a right construction of the will, and
to ascertain the nmeaning of its | anguage when used by that
particular testator in-that docunent. So soon as the con-
struction is settled, the.duty of the court is to carry out
the intentions as expressed, and none other. ~The 'court is
in no case justified in adding to testanentary
di spositions...... In all cases it nust loyally carry out
the will as properly construed, and this duty is universal
and is true alike of wills of every nationality and every
religion or rank of life."

A question is sonetinmes raised as to whether in constru-
ing awll the court should |ean  against
(1) 42 1.A 51 at p.70.
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intestacy. The desire to avoid intestacy was considered by
the Privy Council in the case referred to above as a rule
based on English necessity and English habits of thought
whi ch shoul d not necessarily bind an Indian court. It seens

that a presunption against intestacy nay be raised if it is
justified by the context of the docunent or the _surrounding
circunstances; "but it can be invoked only when there is
undoubt ed anbiguity in acertai nnent of the intentions of the
testator. As Lord Justice Romer observed in Re ~Edwards;
Jones v. Jones (1), "it cannot be that nerely with'a viewto
avoiding intestacy you are to do otherwise than construe
pl ain words according to their plain meaning". It is.in the
l[ight of the above principles that we should proceed to
exam ne the contents of the will before us.

The present will, which is the last of four testanentary
docunent executed by the testator, appears to have been
prepared with a great deal of care and circunspection. The
testator had clearly in mnd the different situations that
m ght arise in case his w dow adopted either Gnanambal’s son
or a son of one of the nephews of the testator. He envis-
aged al so the possibility of the w dow dying without
maki ng any adoption at all. Besides the son to be adopted,
the only other relations who had natural clainms upon the
af fection and bounty of the testator and for whom he desired
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to nake provisions were his wfe, his adoptive nother, the
two datughters and the infant grand-daughter. The interests
given to his wife, the adoptive nmother and the el dest daugh-
ter, who were all wi dows, were for their life-time, except a
small  house property which was given absolutely for the
resi dence of the el dest daughter. On the other hand., the
bequests in favour of Ghananbal, who was a married daughter,
and the adopted son of the testator, were absolute in their
character. Besides these dispositions, there were certain
gifts for charity which were to be net out of the incone of
the properties given to the wife and the adoptive nother for
their lives. One singular feature

(1) [1906]1 Ch. 570 at p. 574.
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in the wll is that the testator took scrupulous care to
include in it every itemof property that he owned.
There are two provisions iin the will relating Kot han-

gudi property to which the dispute in the present suit
rel ates. One is in paragraph 5 which gives this property
al ong with the house at Injigudi to Nagamal, the renainder
bei ng given to the appellant subject to the paynent of a sum
of Rs. 5, 000 to Alanelu, the daughter of Naganmal. The
other is in paragraph 13, which nerely says that Nagamm

was to get it for life as stated in paragraph 5. The view
taken by the H gh /Court and which has been pressed for our
acceptance here by the |earned Counsel for the respondents
is that paragraph 5 was neant to be operative only if Gnha-
nanbal s son was adopted by the w dow. As that was not
done, paragraphs 4 to 8 of the will, it is urged, wll go
out of the picture alttgether and it is not permssible to
refer to them except to the extent that they were inpliedy
incorporated in the subsequent paragraphs of the wll. We
do not think that this is the correct way of reading the
docunent. The testator undoubtedly contenplated different
contingencies; but a reading of the whole wll does not
show that he wanted to nake  separate and self-contained
provisions with regard to each of the contingencies t hat
mght arise and that each set of provisions ‘were to
be read as exclusive of the other set or sets.” That does
not appear to be the schene of the wll. The testator’s
mai n desire undoubtedly was that his w dow shoul d-adopt the
son of his daughter Gnananbal, and in the first part his
will after naking provisions for his two daughters, his w fe
and adoptive nother and also for certain charities, he left
the rest of his properties to the son of Ghananbal that was
to be adopted by his widow. In the second part of the wll,
which is conprised in paragraphs 11 to 16, the testator sets
out the nodifications which he desires to make in the earli-
er dispositions in case a son of one of his nephews was
adopted by the widow. It was not the intention of the testa-
tor that on the happeni ng of the second contingency, al

958

the earlier provisions of the will would stand cancel | ed and
the entire dispositions of the testator’s property would
have to be found within the four corners of paragraphs 11 to
16 of the will. In our opinion, the provisions made for the
two daughters, the wi dow and the adoptive nother as made in
paragraphs 5, 6 and 7 of the will and also the provisions
for charities and paynent of debts contained in paragraphs 9
and 10 were neant to be applicable under all the three
contingencies referred to above. This is clear from the
fact that provisions of paragraphs 7, 9 and 10 have not been
repeated or incorporated in paragraphs 11 to 16, although
it cannot be suggested that they were not to take effect on
the happeni ng of the second contingency. Again in the third
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contingency contenplated by the testator, which is described
in paragraph 20, it is expressly stated that if no adoption
is made, the eldest or any son of Grananbal woul d inher-
it the properties and he shall take the properties
subject to the conditions nentioned in the will. The
conditions spoken of here undoubtedly refer to the provi -
sions made for the nother, wfe and the two daughters of
the testator as well as in respect to paynent of debts and
carrying out of the charities specified in paragraph 10.

The changes that are to take effect on the happening
of the second event are in regard to the bequests in favour
of the adopted son. Under paragraph 4 of the wll, the
adopted son was to get all the p. roperties of the testator
with the exception of those given to the two daughters, the
nother- and the wife. ~Under paragraph 11, if the adoption
is of a nephew s son of the testator, the adopted son gets
only the Kokkur properties and the reversionary interestin
Nal | at hukudi village after the death of the testator’'s wife
and not her. The village Maruthanthanal |l ur which would go to
the adopt'ed son under paragraph 4 is taken away under para-
graph 11 -and is given to Grananbal . She is also given the
remai ning interest in the Mayavaram house which was given to
the adopted son under paragraph 6. Subject to the changes
thus made, the provisions
959
of paragraphs 5, 6 and 7 would, in our opinion, still remain
operative even if the person adopted was a nephew s son of
the testator. No change is made in paragraphs 11 to 16 with

regard to the provision in paragraph 5 of the wll. In
paragraph 13 it is only stated that the village " Kothangud
shall be enjoyed by Nagammal as stated in paragraph 5. It

may be conceded that this statenment by itself does not |et
in the entire provision of paragraph 5, but that  is not

material for our present purpose. It is enough that ' para-
graph 5 has not been changed or altered in any way. The
statenment in paragraph 13 may, after all, be a | oose expres-

sion which the testator used only for the purpose of enpha-
sising that the Kothangudi village would be enjoyed by
Nagamal even if Gnananbal's son was not adopted. This is
not by way of maeki ng any new di sposition, but -only to affirm
what has been already done. The affirmation of a portion of
the provision which is perfectly superfluous cannot exclude
the rest. It is sonmewhat difficult to say why the rest of
the provisions in paragraph 5, particularly the benefit that
was nmeant to be given to Al anelu, was not repeated in para-
graph 13. It may be that the testator did not consider it
necessary or it may be that it was due to inadvertance. It
is to be noted here that the testator did not nention  any-
where in paragraphs 11 to 16 the small house that was given
absol utely to Naganreal under paragraph 7. It was certainly
not the intention of the testator that Naganmmal would not
have t hat house on the happeni ng of the second contingency.
If paragraph 5 itself is held to be applicable-and in our
opinion it should be so held--there is no question of adding
to or altering any of the words nade use of by the testator.
It is not a question of making a new will for the testator
or inventing a bequest for certain persons sinply because
the will shows that they were the objects of the testator’s
af fection. The provision is in the will itself and it is
only a question of interpretation as to whether it is ap-
plicable in the circunstances which have happened in the
present case. The position, therefore, seens
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to be that the disposition made in paragraphs 5, 6 and 7,
which were in favour of the mother, the wife and the two
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daughters of the testator were neant to take effect inmedi-
ately on the testator’'s death. They were not contingent
gifts in the sense of being nade dependent upon the adoption
of Gnananbal’s son by the wife of the testator. Only the
reversionary interest in the Mayavaram house, which was to
vest in the adopted son under the provision of paragraph 6
after the death of the widow and the nother was taken away
from the adopted son and given to Grananbal in case the
person adopted was not her own son. |f the whole of para-
graph 5 remains operative the Injigudi house nust also be
deemed to have been given to Nagammal for her life and in
fact the evidence is that she enjoyed it so long as she was
alive. No difficulty also arises regarding the paynent of
Rs. 5,000 to Alamelu as has been stated by the High Court in
its judgnent.

Having regard to the neticulous care with which the
testator seens to have attenpted to provide for the differ-
ent contingencies that m ght arise and the anxiety displayed
by himin nmaking aneffective disposition of all the proper-
ties he owned, it is not probable that he would omit to nmake
any provision regarding the future devolution of the Kothan-
gudi village if he really thought that such direction had
to be repeated in the latter part of the will. The onission
of the gift of Rs. 5,000 to Al amelu al so cannot be expl ai ned
on any other hypothesis. It is not necessary for the purpose
of the present case to invoke any rule of presunption
against. intestacy, but if the presunption exists at all, it
certainly fortifies the conclusi on which we have arrived at.

The result is that the appeal is allowed, the judgnent
and decree of the of the H gh Court are set aside and those
of the Subordi nate Judge restored. The appellant-will have
costs of all the courts.

Appeal al | owed.
Agent for the appellant: M S.” K. Ai'yangar
Agent for respondent No. 1: M S. Krishnamoorthi  Sastri
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