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Vs.
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V. JAGAN MOHAN RAO & ORS

DATE OF JUDGVENT:
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BENCH
ACT:

I ndi an | ncone- tax Act, 1922, S, 34 and S.
10(2) (xv) - - Deci si on of Privy Counci l settling | ega
di sput e--VWet her~ constitutes 'definite information” wthin
neaning of s. 34--Purchase of mill by assessee--Vendor’s
sons disputing his right to sell--Assessee paying sons a

consol i dated —sum for rel ease of their clains--Sum so paid
whet her al | owabl e busi ness expenditure under s. 10(2)
(xv).

HEADNOTE

The assessee purchased a spinning mll in 1941 from a
vendor claimng tobe its sole proprietor. In a suit filed
by the vendor’s sons the trial court had held that the suit

property including the aforesaid spinning mll was the
vendor’s sel f-acquired property. When the assessee
purchased the mll an appeal against the trial  court’s

judgrment was pending in the H gh Court ’'the H gh ' Court
deci ded that the property was not the self-acquired property
of the vendor but was coparcenary property in which the sons
had two thirds interest. The vendor filed an appeal before
the Privy Council. During its pendency the assessee entered
into a conpromse wth the vendor’'s sons whereby they
agreed to release their two thirds interest inthe mll and
its profits for a sumof Rs. 1.15, 000. The conprom se was
certified by the High Court. |In 1947 the Privy Counci
decided that the property including the spinning mll was
the self-acquired property of the vendor. On receipt of this
decision which finally determined the rights of the
parti es and assessee’s ownership of the mill, the |Incone-tax
Oficer issued a notice under s. 34 of the Indianincone-tax
Act, 1922 for the assessment year 1944-45 and assessed. the
income from the mll for that year and for the two
subsequent assessnent years in the hands of the assessee.
The assessee’s objection that the decision of the Privy
Council was not 'definite information’ w thin the neaning of
s. 34 was rejected as al so the assessee’s claimthat the sum
of Rs. 1,15,000 paid to the vendor’s sons in pursuance  of
the conpronise should be set off as an expense agai nst the
income from the nmll for the vyear in question. The
Appel | ate Assi stant Comm ssioner and the Tribunal upheld the
Income-tax O ficer’'s order. The High Court in reference
held that the notice under s. 34 was valid but that the
payment of Rs. 1,15,000 was nade partly towards acquisition
of a capital asset and partly towards the discharge of the
claim for profits and the part apportionable towards the
profits was all owabl e as revenue expenditure. The assessee
as well as the Revenue appealed to this Court.

HELD: (i) In Maharaja Kumar Kamal Singh’s case this
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Court held that the word information s. 34(1)(b) included
information as to the true and correct state of the law, and
so would cover information as to rel evant judicia
decisions. It was further held that even in a case where a
return had been subnmitted, if the Income-tax O ficer had
erroneously failed to tax a part of the assessable incomne,
it was a case when that part of the incone had escaped
assessment. The decision of the Privy Council was therefore
held to be information within the meaning of s. 34(1)(b).
The principle laid down in Mharaja Kumar Kamal Singh’s case
governed the present case and it nust be held that the
proceedings initiated under s. 34 for the assessment year
1944-45 were legally valid, [732 G 733 B]

727

Mahar aj a Kumar Kamal™ Si ngh v. Conmi ssioner of | ncone-
tax, 35 1. T.R 1, followed and appli ed.

Kamakhya Narain Singh's case, 14 |.T.R 6, referred to.

The contention that only two thirds of the income could
be said to h,rye escaped assessnent because the one-third
share of the vendor could have been validly assessed the
I ncome-tax. Officer on the basis of the Hgh Court’s
j udgrent , coul d not -~ be accepted. VWhen once valid
proceedi ngs are started under s. 34(1)(b) read with s. 22(2)
the previous under-assessnent is set aside and the whole
assessment proceedings start afresh. The lncone-tax O ficer
then has not only the jurisdiction but the duty to levy tax
on the entire incone that has escaped assessnent in that
year. [733 C- E]

It is well-established that where nmoney is paid to
perfect a title or as consideration 'for gettingrid of a
defect in title or a threat of litigation the payment would
be a capital paynment and not a revenue paynment. Mney paid
in consideration of the acquisition of a source of profit or
i ncome is capital expenditure both on principle and
authority. [733 F-(§

Atherton v. British Insulated aw Helsby Cables Ltd.
[1926] A. C. 205, 213 and Comm ssioner of Taxes V.  Nchanga
Consol i dat ed Copper M nes Ltd. [1964] A C 948, referred to.

It was true that in the present case the High Court took
into consideration income fromthe mll in testing whether
the offer nmade by the purchaser of Rs. 1,15,000 for the
rel ease of the claimof the plaintiffs v, as a fair offer.
But that did not nmean that the sons of the vendor were given
as a result of the conpromise a share in the profits of the
assessee. It was clear fromthe circunstances of the case
that the paynment was nade by the assessee in order to
perfect his title to a capital asset, and no portion of it
could therefore could be set off against the profit. [735 C

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: CGivil Appeals Nos. 893 to
892 and 1381 to 1386 of 1966.

Appeals fromthe judgment and order dated Decenber 7,
1962 of the Andhra Pradesh High Court in Case Referred No.
24 of 1956.

D. Narsaraju, P. Ranrao, K R Chaudhuri and K. Rajendra
Chaudhuri, for the appellants (in C. As. Nos. 893 to. 898 of
1966) and the respondents (in C.As. Nos. 1281 to 1386 of
1966) .

Jagdi sh Swarup, Solicitor-Ceneral, S.K Aiyar and RN
Sachthey, for the respondent (in C. As. Nos. 893 to 898 of
1966) and’ the appellant (in C As. Nos. 1381 to 1386 of
1966) .
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The Judgrment of the Court was delivered by

Ramaswami, J. The assessee who |s the Kartha of a
H ndu Undivided Fanmily was assessed in that status for the
rel evant assessnment vyears, 1944-45, 1945-46, 1946-47 not
only to incometax but also to excess profits tax. On
February 1, 1941 he purchased from Randhi Appal aswamny
(hereinafter referred to as the vendor) a spinning mll
known. as Sri Satyanarayana Spi nning
728
MI1ls, Rajahmundry for a sumof Rs. 54,731. The purchase
was made at a period when there was litigation between the
sons of the vendor and the vendor in respect of the spinning
mll and other properties. The sons had filed a suit
against the father, the vendor, claimng the schedule
properties including the mll as joint famly properties and
for partition of the sane. The vendor claimed that the
properties were his self-acquired properties. The District
Judge, ~ Rajahmundry held that the properties were the self-
acquired properties of the vendor and di sm ssed the suit of
the plaintiffs. ~Against the judgnent of the District Judge
an appeal was filed in the Madras High Court, being A S. No.
175 of 1938. While the appeal was pending, on February 1
1941 the assessee purchased the nmill fromthe vendor who
purported to sell the same as the sole owner. In A'S. No.
175 of 1938 the Madras Hi gh Court held that the properties
of the vendor were not his self-acquired properties but were
joint famly properties in which theplaintiffs had a two
thirds share. Against this judgnent the vendor preferred an
appeal to the Privy Council. Wile that appeal was pending
the assessee had submtted returns for- the rel evant
assessnment years. However, before the assessnents were
taken up the assessee entered into a conmpronise wth the
plaintiffs on Septenber 7, 194S by virtue of which he got a
rel ease of the interest of the vendor’ s sons on paynent of
Rs. 1,15,000. While the appeal was pendi ng before the Privy
Council the plaintiffs had applied to the H gh Court for
recovery of their share of the/profits. The H gh Court
appointed the assessee as the Receiver directing him to
deposit the profits in the H gh Court. The assessee
deposited a sumof Rs. 1,009,613 for the year —1944-45, Rs.
31,087 for the year 1945-46 and Rs. 4,775 for the year 1946-
47. Under the conprom se the assessee was entitled to
wi thdraw these anmounts on paynent of Rs. 1,15, 000. The
Privy Council decided the appeal on July 2, 1947 reversing
the order of the High Court and restoring that of the
District Judge holding that Appal aswany was the -absolute

owner of the mll and the sons had no right, title or
interest therein. On receipt of the Privy Council’s
decision which finally deternmined the rights of the parties
and the ownership of the assessee in the mll, the Incomne-

tax Officer issued on March 2, 1948 a notice under s. 34 of
the Income-tax Act in respect of Rs. 1,09,613 received by
the assessee as |ease incone of the mll. It was contended
for the assessee (1 ) that the proceedings initiated under
s. 34 of +the Act for the vyear 1944-45 assessment were
invalid in law as there was no new information l|eading to
the di scovery that inconme had escaped assessnment, (2') that
in any event the assessee was entitled to set off the sum of
Rs. 1,15,000 paid to the sons of Appal aswany under the
conprom se approved by the H gh Court for releasing their

rights. if any, inthe mll against the assessee’'s incone
fromthe nmill. The
729

Income-tax O ficer rejected these contentions and treated
the whole anount of Rs. 1,15,000 as paid toward capita
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expenditure in acquiring an asset. The Appellate Assistant
Conmi ssioner rejected the appeal of the assessee. The
Tribunal affirmed the order of the Appellate Assistant
Conmi ssioner. It held in the first place that the assessee
had not disclosed the inmpugned source of incone from the
mll in his original assessnent, that the matter as to the
assessee’s ownership of the mll was sub-judice and that the
decision of the Privy Council constituted information not
only of law but also as to the factumof the ownership of
the M1l and the income therefrom The Tribunal expressed
the view that the sumof Rs. 1,15,000 could not be allowed
to be set off against the assessee’s inconme fromthe mll as
it was an ex gratia paynent to the sons of Appal aswany who
had no right, title or interest in the nill and it was paid
in order to perfect a supposed defective title and as such
was of capital nature. Thereafter the Income-tax Appellate
Tribunal stated a case to the H gh Court under s. 66(2) of
the Indian Incone-tax Act, 1922 on the follow ng questions
of | aw

"R A NO 779 which relates to the
assessnment year 1944-45:

(1) ~Whether on the facts and in the
circunstances  of the case, in respect of the
assessment -~ year 1944-45, the assessnent made
on the “assessee in the status of a H ndu
undivided family in respect of inconme received
by him as Receiver ~could be justified
notwi't hstandi ng the provisions of section 41
of the Act ?

(2)  Whether, on the facts and in the
circunst ances of the case, the assessment of
the entire incone of Rs. 1,09,613 . in the
hands of the assessee is valid in the face of
the conpronise neno, dated 7-9-1945 approved
by the Court?

(3) Wether, on the facts and in the
circunst ances of the case, the assessee i's not
entitled to set off Rs. 1,15,000 being the
amount paid to the mnors for releasing their
fights in the property from out of the anount
received fromthe mll ?

R A. No. 780 which relates to assessnent
year 1945 -46:

(1) Wiether on the facts and in the
circunst ances of the case, the assessnment nmade
under section 34 of the Act is valid in law ?

(2) Wether on the facts and in the
circunstances of the case, in respect of . the
assessnment year 1945-46,

730
the assessnment on the assessee in the status
of a H ndu undivided fanmly in respect of the
i ncome received by himas Receiver could be
justified notw thstanding the provisions  of
Section 41 of the Act ?

(3) Wether, on the facts and in the
circunstances of the case, the assessment of
the entire income of Rs. 31,087 in the hands
of the assessee is valid in the face of the
conprom se neno, dated 7-9-1945 approved by
the Court ?

(4) Wiether, on the facts and in the
circunst ances of the case, the assessee is not
entitled to set off Rs. 1,15,000 being the
amount paid to the mnors for releasing their
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rights in the property fromout of the anount
received fromthe mill ?

R A. No. 781 which relates to assessnent
year 1946-47:

(1) Wether, on the facts and in the
circunstances of the case, in respect of the
assessment year 1946-47 the assessnment on the
assessee in the status of a Hindu undivided
famly in respect of inconme received by himas
Receiver could be justified, notwthstanding
the provisions of section 41 of the Act ?

(2)  Wiether, on the facts and in the
circunstances of the case, the assessnment of
the entire income of Rs. 4,775 in the hands
of the assessee is valid in the face of the
conprom se neno, dated 7-9-1945 approved by
the Court 72

(3) Wether on the facts and in the
ci rcumst ances of the case, the assessee is not
entitled to set off Rs. 1,15,000 being the
anmount paid to the mnors for releasing their
right inthe property fromout of the ampunt
received fromthe MII ?;

The Appellate Tribunal pointed out in the statement of
the case that question No. 1 in RA  No. 780 for the
assessment year 1945-46 pertained to the earlier assessnent
year 1944-45 in R A No. 779 and al sothat question No. 2 in
R A. No. 780 and R'A. No. 779 for the assessnent year 1945-
46 and the correspondi ng excess profits tax assessment did
not arise in that year but -pertained to the earlier
assessment year 1944-45 in R A No. 779 and the
correspondi ng excess profits tax assessnent in R A. No. 782.

The High Court answered question Nos. 1 and 2.in R A
No. 779 and question No. 1 in RA  No. 780 in the
affirmative.
731
The High Court held that re-assessnment proceedi ngs have been
validly initiated under s. 34 of the Act. The Hi'gh / Court
found that the assessment on the assessee in the status of
H ndu Undivided Fanmily in respect of incone received by him
as Receiver was proper. The High Court thought ~that the
basis of the conpromse in the Madras H gh Court entered
into between the assessee and the mnor sons of the vendor
Appal aswanmy wherein the assessee paid Rs. 1,15,000 to the
m nor sons cannot be ignored. The High Court negatived the
contention of the Incone-tax Departnent that the sum of
Rs. 1,15,000 was paid -to cure a supposed defect in the
title and that it was a capital paynent. Upon the
interpretation of the terms of the conprom se the H gh Court
took the view that the anmount of Rs. 1,15,000 was paid
partly towards acquisition of capital asset and partly
towards the discharge of the claimtowards profits and hence
it should be apportioned towards capital and income in the
proportion of 90/85. C As. Nos. 1381 to 1386 of 1966 —are
brought by certificate fromthe judgnment of the H gh Court
on behalf of the Commi ssioner of Incone-tax and C. A Nos.
893 to 898 of 1966 were brought by special |eave from the
same judgnent to this Court on behalf of the assessee.

After the Amending Act of 1939 and before the Amending
Act of 1948 Section 34 stood as foll ows:

"(1) If in consequence of definite
i nformati on which has conme into his possession
t he I ncome-tax O ficer, di scovers t hat

i ncomre, profits or gains chargeable to income-
tax have escaped assessnent in any year, or
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have been under-assessed, or have been
assessed at too low a rate, or have been the
subj ect of excessive relief under this Act the
I nconme-tax OFficer may in any ease in which he
has reason to believe that the assessee has
concealed the particulars of his income or
del i berately furnished inaccurate particulars
thereof at any tinme within eight years, and in
any other case at any tine within four vyears
of the end of that year, serve on the person
liable to pay tax on such incone profits or
gains or in the case of a conpany on the
principal officer thereof a notice containing
all or any of the requirements which nmay be
i ncluded in a notice under sub-section (2) of
section 22, -and nay proceed to assess or re-
assess such inconme, profit or gains, and the
provi sions of this Act, shall. so far as tony
be, apply accordingly as if the notice were a
noti ce i ssued under that sub-section
(2) No order of assessnent under section
23 or ~of assessnment or re-assessnent under
sub-section (1) of this
732
section shall be nade after the expiry, in any
case to which clause (c) of sub-section (1)
of section 28 applies, of eight years, and
in any other case, of four years from the
end of the year, in which the income, profits
or gains were first assessable.
The first question arising in this case is whether the
proceeding under s. 34 is legally valid. 1t was contended
by M. Narasaraju that the decision of the Privy | Counci
could not be said to be definite information wthin the
meaning of the section. It was said that the |I|ncome-tax
Oficer was fully aware of the circunstances of the case and
the assessee had placed all the relevant facts before him
nanely that under the High' Court’s judgnment the vendor was
only entitled to one-third share of the income pending the
decision of the appeal before the Privy Council. In our
opinion there is no justification for tiffsargunment. It is
not true to say that the assessee brought all the relevant
facts before the Income-tax Oficer. On the Contrary  he
del i berately suppressed the fact that there was a conprom se
between hinself and the plaintiffs wunder —which  he was
entitled to the whole of the income fromthe nll. At any
rate the Privy Council’s decision which determned the
rights of the parties irrespective of the conpromse did
constitute definite information within the neaning of s. 34
of the Income-tax Act. This viewis borne out- by the
decision of this Court in Maharaja Kumar Kanmal Singh v.
Conmi ssi oner of Incone-tax. (1) In that case the |ncone-tax
Oficer had, follow ng the decision of the High Court in
Kamakhya Narain Singh's case("’') omtted to bring to
assessnment for the vyear 1945-46 the sum of Rs. 93,604
representing interest on arrears of rent due to the assessee
in respect of agricultural land on the ground that the
amount was agricultural income. Subsequently the Privy
Council, on appeal fromthat decision held that interest on
arrears of rent payable in respect of agricultural |and was
not agricultural income. As a result of this decision the
Income-tax O ficer initiated re-assessnment proceedi ngs under
s. 34(1)(d) of the Income-tax Act and brought the anpbunt of
Rs. 93,604 to tax. 1In these circunstances it was held by
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this Court firstly that the word information in s. 34(1)(b)
i ncluded information as to the true and correct state of the
law, and so would cover information as to relevant judicia
decisions, secondly that 'escape’ in s. 34(1) was not
confined to cases where no return had been submitted by the
assessee or where income had not been assessed owing to
i nadvertence or oversight or other lacuna attributable to

the assessing authorities. But even in a case where a
return had been

(1) 35 1.T.R 1. (2) 14 1.T.R 6.

733

submitted, if the Incone-tax O ficer had erroneously failed
to tax a part of the assessable inconme, it was a case where

that part of the incone. had escaped assessment. The
decision of the Privy Council, therefore, was held to be
information wthin the meaning of s. 34( 1) (b) and the
proceedings for re-assessnment were validly initiated. In

our opinion the principle of this decision governs the
present case and it nust be held that the proceedings
initiated under s. 34 for the assessnment year 1944-45were
legally valid: It was stated on behalf of the appellant
t hat in any case the incone-tax Oficer could have
legitimately assessed one-third share of the income which
was due to the assessee according to the judgnment of the
Madras Hi gh Court and there was escape only to the extent of
two-third share of the income. This argunent is not of much
avail to the appellant because once proceedings under s.34
are taken to be validly initiated with regard to two-third
share of the incone, the jurisdiction of the Incone-tax
Oficer cannot be confined only to that portion of the
incone. Section 34 in terns states that once the I'nconme-tax
Oficer decides to reopen the assessnent he could do so
within the period prescribed by serving on the ' person
liable to pay tax a notice containing all or any ' of the
requi rements which may be included in a notice wunder s.
22(2) and may proceed to assess or re-assess such  incomne,
profits or gains. It is, therefore, nanifest that once
assessment is reopened by issuing a notice under sub-s. (2)
of s. 22 the previous under-assessnent is set aside. and the
whol e assessment proceedi ngs start afresh. \When once valid
proceedings are started under s. 34(1)(b) the -1Incone-tax
Oficer had not only the jurisdiction but it was his duty to
levy tax on the entire incone that had escaped assessnent
during that year

The second question involved in this case i s whether the
Hi gh Court was right in holding that any portion of the
amount of Rs. 1,15,000 was liable to be treated as business

expendi t ure. It is well established that where noney is
paid to perfect a title or as consideration for getting rid
of a defect inthe title or athreat of |litigation the

paynment woul d be capital paynent and not revenue paynent .
What is essential to be seen is whether the ambunt 'of Rs.
1,15,000 was paid for bringing into existence a right or
asset of an enduring nature. In other words if the asset
which is acquired is in its character a capital asset, then
any sumpaid to acquire it nmust surely be capital outlay.
Money paid in consideration of the acquisition of a source
of profit or’ ‘income is capital expenditure both on
principle and authority. |In Atherton v. British Insulated
and Hel sby Cables Ltd. (1) Viscount Cave said:

"But where an expenditure is nmade, not only
once for all, but with a viewto bringing into
exi stence an

(1) [1926] A.C. 205, 213.
734
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asset or an advantage for the enduring benefit
of atrade, | think that there is very good
reason (in the absence of speci a
ci rcumnst ances | eadi ng to an opposite

conclusion) for treating such an expenditure
as properly attributable not to revenue but to
capital ."
In Conmi ssioner of Taxes v. Nchanga Consoli dated Copper
M nes Ltd. (1) Lord Radcliffe observed at p. 960:

"Courts have stressed the inportance of
observing a denarcation between the cost of
creating, acquiring or enlarging the permanent
(which does not nean perpetual) structure of
which the inconme is to be the produce or fruit
and the cost of earning that incone itself or
performing the income-earning operati ons.

Probably this is as illunminating a line of
distinction as the law by itself is likely to
achi eve. "

It is, however, contended on behalf of the assessee that
the amount of Rs. 1,15,000 was -paid partly for t he
acquisition of capital asset and partly to discharge the
claim towards profits and hence there should be an

apportionment of ,’.he ampunt. |t is not possible to accept
this contention. It ‘appears fromthe order of the High
Court that the value of the mll was fixed at Rs. 1,15, 000
after taking into consideration the fact that the mll was

built on a leasehold prem ses. The value of the machinery
was fixed at Rs. 1,36,000 and the | easehold interest was
fixed at Rs. 14,000. On this basis the share of the mnors
was taken to be Rs. 90,000. In respect of the profits the
claim of the plaintiffs was taken to be Rs. 85, 000. The
total claimwas therefore Rs. 1,75,000 so that the offer of
Rs. 1,15,000 for the release of the claimof the plaintiffs

in the mll was held to be .fair. The High Court.
therefore, certified the conprom seto be for the benefit of
the mnor plaintiffs. |In the course of its order, dated

Septenber 7, 1945 the Hi gh Court observed:

"There are, however, nunerous ri sks
whi ch the continuance of the litigation would
necessarily involve. The Privy Council m ght
hold that the null was the sel facquired
property of the father, in which case the
plaintiffs would get nothing and would incur a
liability for costs. It might also be held
that, though the property was the famly
property, the father was entitled as the
natural guardian to sell the ‘interests of
m nor sons in discharge of a binding famly
obligation. There is the further possibility
that by the tine the Ilitigation “ends the
property will have deteriorated and its | val ue
will have

(1) [1964] A. C. 943.

735
been naterially reduced. by the termnation of
the | ease of the Iand.

Taki ng all these contingencies into
consi deration we are of opinion that the offer
made by the purchaser of Rs. 1,15,000 for the
rel ease of the claim if any, of the two sons
in the mll sold to himby their father is a
fair offer, the acceptance of which would be
beneficial to the nminor second plaintiff."

It is true that the H gh Court took into consideration the
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income fromthe mll in testing whether the offer nade by
the purchaser of Rs. 1,15,000 for the release of the Caim
of the plaintiffs was a fair offer. But that does not rmean
that the sons of Appal aswany were given as a result of the
conpromi se a share in the profits of the assessee. It is
clear fromthe circunstances of this case that the paynent
of Rs. 1,15,000 was nade by the assessee in order to perfect
his title to capital asset and the assessee is not entitled
to set off any portion of the ambunt as attributable to the
| ease money. It was a |lunmp sum paynent for acquisition of a
capital asset and the claimof the plaintiffs for the |ease
noney fromthe property was nerely ancillary or incidenta

to the claimto the capital asset. |In our opinion the Hgh
Court was in error in holding that the amunt should be
apportioned between capital ‘and inconme. |In the result so

far as questions 3 and 4 in R A 779, questions 1 and 2 in
R A. 780 and questions 2 and 3 in R A 781 are concerned the
answer ~is that the entire amunt of Rs. 1,15,6000 should be
treated as capital paynment  and the assessee is not
entiled to exclude fromthe income sought to be assessed in
hi s hands-any portion of that anount.

We accordingly allow C. A Nos. 1381 to 1386 of 1966 to
the extent indicated above: C. A Nos. 893 to 898 of 1966

are dismssed. There will be no order as to costs in either
of two sets of appeals.
G C C. A Nos. 1381 to 1386/ 66 all owned.

C.A. Nos. 893 to 898/66 di sm ssed.
Sup Cl/69--3
736




