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The Judgrment of the Court was delivered by

KIRPAL, J. The common question which arises for consideration in these
cases relates to the interpretation of an entry in the Karnataka Tax on
Entry of Goods Act, 1979 (for short 'The Act") in so far it relates to
furnace oil.

In the three sets of cases, there are different periods of assessment which
are involved. In the case of |ndian A'um ni um Conmpany Ltd. (Civil Appea
Nos. 1896-1899/1997 and 1900- 1903/ 1997), the two periods in question are
1982-85 and 1986-1989 1" the case of Ms. Vikrant Tyres Limted (G vi

Appeal No. 3697/2000), the period involved is 1992-93. In case of Ms
Graphite India Limted (Cvil Appeal No. 3696/2000), we are concerned with
the period post-1998.

Under Section 3 of the aforesaid Act, tax on entry of goods specified in
the First Schedule into a |local area for consunption, Use or sate there in
can be levied at the rates specified by the State Governnent by
notification. It is comobn ground that prior to anendnent of the Act in
1992, there was one Schedul e which specified the various itens on which
entry tax could be levied. Entry No. 11 of the said Schedul e was as

foll ows:

"AH petrol eum products, that is to say, petrol, diesel, erode oil
lubricating oil, transformer oil, brake clutch fluid, bitumn (asphalt) tar
and ot hers but excluding LP kerosene and naphtha for use in the manufacture
of fertilizers."

VWhen tax was sought to be levied on Ms. |ndian Al um ni um Conpany Ltd. on
entry O furnace oil, a wit petition was filed in the Karnataka H gh Court
in which it was, inter alia, contended that the aforesaid entry did not
permt |levy of tax on furnace oil which was brought -into Karnataka by the
sai d assessee. The State of Karnataka took the stand before the Single
Judge that furnace oil was lubricating oil and, therefore, covered by Entry
No. 11.

By order dated 28th January, 1992, the |earned Single Judge cane to the
concl usion that furnace oil was not lubricating oil and, therefore, no tax
could be levied on the said furnace oil which was brought into Karnataka.

An appeal was filed against the aforesaid decision before the Division
Bench but during the pendency of the sane by an Anendnent Act pf 1992; the
Act was anmended. |nstead of one Schedul e, the Anendi ng Act provided for two
Schedul es. The First Schedule contained 102 itens on which entry tax Could
be | evied under Section 3(1). Item No. 103 in the First Schedul e was a
residuary itemwhich enabled the inposition of tax on "goods other than
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those specified in any of the entries in this Schedule, but excluding those
specified in the Second Schedul e." The Second Schedul e whi ch was inserted
by virtue of the said Anending Act contained a list of itenms on which tax
was not leviable. In the First Schedule, Entry No. 67, corresponding to the
earlier Entry No. 11, reads as follows :

"Petrol eum products; that is to say; petrol, diesel, crude oil, lubricating
oil, transformer G|, brake or clutch fluid, bitunen (asphalt), Tar and
ot hers, but excluding aviation fuel, liquid petroleumgas (LPG, kerosene

and naphtha for use in the manufacture of fertilizers."

On 30th March, 1994, in exercise of the powers conferred by sub-section (1)
of Section 3, the Governnent of Karnataka by a notification specified
different rates of tax in respect of entry of goods into Karnataka. ltens 4
and 5, which are relevant in the present cases, which were inserted by
reason of the said Notification were as follows :

"4, Petrol eum products, that is to say Petrol, Diesel, Crude OI,
Lubricating O, Transformer O/, Brake or Clutch fluid, Bitunen (asphalt).
Tar and ot hers but excluding Liquid Petroleum Gas; (LPG, Kerosene and
Napht ha for use in the manufacture of fertilisers.

...2 per cent

5. Fur nace oil. ..,2 per cent”

On 28th June, 1996, the Division Bench of the Karnataka H gh Court all owed
the appeal of the State and set asidethe decision of the Single Judge. The
Di vi sion Bench canme to the conclusionthat the aforesaid original Entry No.
11 and the corresponding Entry No. 67 of the First Schedul e after anendnent
in 1992 contenpl ated the inclusion of furnace oil in the said Entry and,
therefore, tax could be levied thereon. In these appeals, the challenge is
to the said decision.

Learned counsel for the appellants have contended that use of the words
"that is to say" both in original Entry No. 11 and in the new Entry No. 67
clearly indicated that the itenms nentioned therein were exhaustive. They
further subnmit that neither of these entries nentioned furnace oil. It is
contended by themthat the words "and others" occurring in the said entries
only qualify the word "tar" which precedes the said words and, therefore,
furnace oil could not be brought under the category of "and others".
Reliance is also placed on the Notification dated 30th March, 1994 whereby
in the Table providing for the rates of tax a specified entry of furnace
oil was inserted, It was contended that in the case of anmbiguity it is
possi ble for the Court to | ook at the subsequent |egislation in order to
find out the legislative intent.

There can be no doubt that these entries, nanmely, original Entry No. 1.1
and the new Entry No, 67 were exhaustive. Learned counsel for the
appel l ants are, therefore, right in contending as such. W, however, do not
find any anmbiguity in interpreting the said entries and, therefore, for
this purpose it is not necessary for the Court to be influenced by the
Notification of 30th March, 1994, the issuance of which can be easily
expl ai ned.

Both these entries (Nos. 11 and 67) nention "petrol eum products™ : Whereas
in Entry No. 11 the first words are "Al|l petrol eum products", the word
"All" is missing in the new Entry No, 67, This, however, WII not make any

materi al difference because petrol eum products would clearly mean any type
of petrol eum product. The use of the words "and others" would, in our

opi nion, refers to petrol eum products other than those which are
specifically mentioned therein. Wat is. however, inportant is that the
said entries specifically exclude aviation fuel, |iquid petrol eum gas,
kerosene arid Naphtha for use in the manufacture of fertilizers. If the
contention of the | earned counsel for the appellants is correct that the
words "and others"” would not enable the inclusion of furnace oil in the
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said entries, then on the sanme parity of reasoning aviation fuel, liquid
petrol eum gas, kerosene and naphtha woul d al so have to be regarded as not
being included in the said entries and if this is so there was no need for
their specific exclusion. The very fact that there is an exclusion clause,
means that but for the said exclusion, aviation fuel, LPG etc., would be
included in the said entries and as they are not specifically nentioned
they woul d be covered by reason of the words "and others."

The said entries further show that the |egislature never intended to
exclude furnace oil fromthe levy of entry tax. Had the intention of the

| egi sl ature been to exclude furnace oil, which admttedly is a petrol eum
product, then such an exclusion would have been indicated in the said entry
itself as has been done in the case of aviation fuel, LPG Kkerosene and
naphtha for use in the manufacture of fertilizers. The aforesaid entries
are clear and unanbi guous and clearly indicate the taxability of any type
of petrol eum product except those which are specifically excluded by the
said entries.

Comng to the Notification of 30th March, 1994, it is quite obvious that as
on that day the judgnent of the Single Judge in Indian Al umniumCo.’s case
held the field and as a result thereof the State was unable to inpose entry
tax on the inport of furnace oil into the State, The only way by which this
coul d have been done, pending the outcome of the letters patent appeal, was
to nmake a specific provision which it did by the said Notification of 30th
March, 1994, The entries being clear, the subsequent Notification of 30th
March, 1994, cannot be invoked for the purpose of creating anbiguity where
none exi sts.

For the aforesaid reasons, we are of the opinion that there is no merit in
these appeals. The sane are, accordingly, disn ssed.




