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PETI TI ONER
DEPUTY COMVERCI AL TAX COFFI CER & ORS

Vs.
RESPONDENT:
CORROVANDAL PHARMACEUTI CALS & ORS
DATE OF JUDGVENT: 12/ 03/ 1997
BENCH

B. P. JEEVAN REDDY, K.S. PARI POORNAN

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT

Pari poor nan, J.

Speci al | eave granted.
2. Respondent 1 to4 in wit  petition No. 21973 of 1995
before the Hi gh Court of Andhra Pradesh representing the
Commercial Tax Departnent, — Andhra Pradesh, are the
appellants in this appeal. The petitioner and respondents 5
and 6 inthe wit petition are respondents 1 to 3 in this
appeal . This appeal is filed against the judgnent and order
of the H gh Court of Andhra Pradesh dated 4.11.1995.
3. The petitioner in the wit petition is Ms. Corromanda
Phar maceuticals Ltd. The said’ company manufacture and
markets bulk drugs and fornulations. It was declared as a
sick industrial conpany under The Sick Industrial Conpanies
(Special Provisions) Act, 1985 (hereinafter referred to as
"the Act’ (Act No.1 of 1986) by the Board for Industrial and
Fi nanci al Reconstruction (shortly called "BIFR ). ~The
I ndustrial Reconstruction Bank of |India (shortly ~called
"IRBI ") has been appointed as the operating agency. The BIFR
sanctioned a schene of 1988 in exercise of-its powers under
Section 18(4) read with Section 19(3) of the Act after
obt ai ni ng t he consent of t he concer ned financi a
institutions, on 19.11.1990. The said sanctioned schenme was

brought into force with imediate effect. It was nodified
later on 29.12.1993. Shortly stated, the said sanctioned
schene for rehabilitation of the conpany is under
i mpl enent ati on.

4. The petitioner-conpany is an assessee to sales tax

under the Andhra Pradesh CGeneral Sales Tax Act, 1957. It was
assessed for the assessment years 1992-93 by order dated
3.1.1994 and for the year 1993-94 by order passed in 1995.
The Sales Tax authorities initiated action under Section 17
of the Andhra Pradesh General Sales Tax Act for recovery of
the said dues. It is seen that appeals were preferred from
the assessnment orders and the appellate authority granted a
conditional order of stay to pay the tax assessed in
instal ments. Even then, there was default. For the aforesaid
two years, the sales tax arrears due fromthe petitioner-
conpany is stated to be Rs.9,53,833/-. It is brought to our
notice that there are sales tax arrears for the years 1986-
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87 to 1992-93, but those arrears are not in question in this
appeal. W are concerned only with the collection of the
bal ance of tax Rs.9,53,833/- due for the assessnent years
1992-93 and 1993-94. As stated, the assessment orders for
the said years were passed on 3.1.1994 and in 1995-- |ong
after the schenme was sanctioned by the BIFR on 19.11.1990.

5. The petitioner-conpany assail ed the recovery
proceedi ngs for the sales tax dues before the High Court. It
prayed for the issue of a wit of mandanmus directing the
first and second respondents (commercial Tax Authorities)
not to proceed with the collection of balances sales tax
amount of Rs.9,53,833/- without the perm ssion of BIFR, as
requi red under Section 22 of the Act (Act No.1/86), and for
other reliefs. The plea of the petitioner was that the
sanctioned scheme by BI'FR for rehabilitation of the conpany
is under i mpl enentati on,” and so, no proceedings for
execution, distress or the Ilike against the conpany, shal
lie except with the consent of the Board. According to the
Revenue, the arrears of the sales tax in question relate to
the period after the sanctioned schenme was brought under
i mpl ementationand that the |eal enbargo/bar under Section
22 of the Act is inapplicable since Section 22 of the Act
can apply only in respect of the sales tax dues included in
the "sanctioned schenme". Only those dues which were included
in "the package" in the sanctioned schene will be governed
by the said bar. The H gh Court considered the rival pleas
inthe Ilight of the relevant statutory provisions, a few
decisions of this court and of other H gh Courts and held
that there is not warrant to inport the Ilinmtation as
contended by the Revenue in applying Section 22 of the Act
and that no coercive steps for the purpose of recovery of
tax dues including action wunder Section 17 of the Andhra
Pradesh General Sales Tax Act ca be taken by the Revenue
wi t hout obtaining the consent of BIFR -~ The wit petition
filed b the first respondent herein--- the conpany, was
allowed. It is thereafter, the Revenue nove this court by
way of S.L.P.No.10474/96 and has cone in appeal

6. We heard counsel. For the purpose of resolving the
controversy raised in this case, it will be useful to quote
Section 22(1) and 22(5) of the Act as also Board of
industrial and Financial Reconstruction Regulations, 1987,
regul ation Nos. 29 and 30 : -

"22. Suspensi on of | egal
proceedi ngs, contracts, etc. ---
(1) \Were in respect of an
i ndustrial conpany, an i nquiry

under section 16 is pending or any
schene referred to under section 17
is under preparation or
consi deration or a sanctioned
schene is under inplenentation or
where an appeal under Section 25
relating to an industrial conpany
is pending, then, notw thstanding
anyt hing contained in the conpanies
Act, 1956 (1 of 1956), or any ot her
I aw or the nenorandum and articles
of association of the industria
conpany or ay other instrunent
havi ng effect under the said Act or
other law, no proceedings for the

wi nding up of t he i ndustria
conpany or for execution, distress
or the like against any of the

properties of t he i ndustria
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conpany or for the appointnment of a
receiver in respect thereof and no
suit for the recovery of nobney or
for the enforcement of any security
agai nst the industrial company or
of any guarantee in respect of any
| oans or advance granted to the
i ndustrial conpany shall lie or be
proceeded with further, except with
the consent of the Board or, as the

case may be t he Appel | ate
Aut hority.

(2)

(3) e

(4) oo

(5) In computing the  period of
l[imtation for the enforcement of
any right, privilege, obligation or
liability, the period during which
it or the renmedy for t he
enf orcenent t her eof remai ns
suspended under this section shal
be excl uded."

Regul ati on Nos. 29 & 30.

"29. The Board shall publish or
cause to be publ i shed short
particulars concerning the draft
schene, by way of notification, in
such daily newspapers and
periodicals, as it nmay consider
necessary, inviting suggestions and
obj ections regarding t he draft
schene, within such tinme as may be
mentioned in the notification, from

the sharehol ders, creditors and
enpl oyees of the sick ‘industria
conpany, the si ck i ndustria

conpany, the transferee conpany as
wel | as any other conmpany concerned
in the amal gamati on.

30. The Board shall consider the
suggesti ons and objections received
fromthe sick industrial conpany,
the operating agency or, as the
case may be, from the transferee
conpany and any ot her conpany
concerned in the amal gamati on and
fromany sharehol der, creditor, or

enpl oyee or such i ndustria
conpani es. "
(enphasi s suppli ed)
It will be useful to understand the schene of the Act

(No. 1/1986); the Preanmble to the Act states as follows -
"An Act to mmke, in the public
interest, special provisions with a
view to securing t he timely
detection to sick and potentially
sick conpanies owning industria
undert aki ngs, t he speedy
determ nati on by a Board of experts
of the preventive, aneliorative,
remedi al and other neasures which
need to be taken wth respect to
such compani es and the expeditious
enf orcenent of the neasures so
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det er m ned and for matters
connected therewith or incidenta
thereto."

Section 3(b), 3(i) and 3(o) may also be read : -
3. (b) "Board" nmeans the board
for I ndustri al and Fi nanci a
Reconstruction established under
section 4;

XXXX XXXX

(i) "Operating agency" neans
any public financial institution,
State level institution, schedul ed
bank or any other person as may be
specified by general or specia
order as its agency by the Board;

XXXX XXXXX

(o) "sick industrial-conmpany"
means an industrial conpany (being
a conpany registered for not |ess
than five years) which  has at the
end of any financial year
accunmul ated | osses equal to or
exceeding its entire net worth.

Expl anation. - - For the renoval of
doubts, its is hereby declared that
an industrial conpany exi sting

i medi ately before the comencenent

of the sick ‘industrial Conpanies

(Speci al Provisions) Anendnment Act,

1993, registered for notless than

five years and having at the end of

any financial year accunul at ed

| osses equal to or exceeding its

entire net worth shall be deened to

be a sick industrial conpany;

XXXXX XXXXX"

Chapter |11 of the Act - deals wth "References,
inquiries and schenes". Section 15 thereof authorises the
Board of directors of the Conpany to nmake a reference 'to the
Board (BIFR) for determ nation of the nmeasures which shal
be adopted with respect to the conpany. Section 16
authorises the Board to nake such inquiries as it nmay deem
fit for determning whether any industrial conpany has
become a sick industrial conpany. Were Board is satisfied
that a company has becone a sick industrial _conpany, it
could give a reasonable tinme to the conmpany to nmake its net
worth positive [Section 17(2)]. Were it is not practicable
for sick industrial conmpany to nmake its net worth positive
within a reasonable time, Section 17(3) steps in authorising
the Board to direct any operating agency to prepare a schene
inrelation to the conpany. The Board may specify the
various neasures to be considered by the operating agency.
These neasures are detailed out in Section 18. The operating
agency has to prepare a schene as per the order specified by
t he Board.

Under Section 18(3) of the Act a Schenme prepared by the
operating agency shall be exam ned by the Board and an copy
of the schene with nodification made by the Board shall be
sent to the sick Industrial Conpany and the operating
agency. The draft scheme shall be published in brief in
daily newspapers, inviting suggestions and objections.
(Regulations No. 29 & 30). It is open to the Board to make
nodi fications as it considers necessary in the light of the
suggestions and objection received. It is thereafter the
schene is sanctioned by the Board and it shall cone into




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 8

force on such date as the Board may specify in that behal f.
Section 19 of the Act provides for rehabilitation by giving
financial assistance. Section 22(1) deals with suspension of
| egal proceedings, contracts, etc.

It is common ground that a sanctioned schene for the
rehabilitation of the petitioner conpany is under
i npl enentati on. The schenme was sanctioned on 19.11.1990.

It is also admtted before us that the sales tax arrears for
whi ch proceedings were initiate by the Revenue are for the
assessment years 1992-93 and 1993-94. The assessnent orders
for these years were passed on 3.1.1994 and in 1995, |ong
after the sanctioned schene was brought into force. The main
contention of the Revenue before the High Court and still in
appeal before wus is, that the arrears of sales tax in
guestion for which proceedings are initiated against the
petitioner conpany, relate to the period after the
sanctioned scheme ~was brought -~ under inplenentation and the
| egal bar or enbargo under Section 22 of the Act can only be
in respect of the “sales tax dues included in a sanctioned
schene. According to the Revenue, the Section should be
reasonably construed and understood  or read down in the
above light. It was argued that apparently the enbargo or
bar envi saged by Section 22 of the Act is of w de inmport and
covers a long period. This bar or enbargo beings to operate
the nmonment an inquiry is ordered or pending, and continues
during the course of' the inquiry, when a schene is under
preparation or consideration, and still later when the
schene is under inplenentation or even when an appeal under
Section 25 of the Act relating to the conpany is pending. It
was urged that the inquiry itself wll take time and the
pendency of the proceedings formthe date of ~the inquiry

till the scheme is inplenented or an appeal i's disposed of,
envi sage going through various formalities and will take a
long tine. |If the bar or enbargo envi saged by Section 22 of

the Act is to cover the entire length of time, the situation
may |l ead to very unreasonabl e or unintended state of affairs
simlar to the one in the present case; the suspension of
proceedi ngs specified in Section 22 of the Act ‘should be
confined to matters included, in prepackage state of affairs
only, (in the sanctioned schene) and not post-package
matters like the instant one, which should be outside the
pale or area of the "sanctioned schenme". Counsel submtted
that when the scheme was sanctioned on 19.11.1990, there was
no assessnment for the sales tax for the years 1992-93 and
1993-94. The petitioner (assessee) itself ~could  have
col lected sales tax for the said years only after the schene
was sanctioned. The tax so collected really belongs to the
State. But, the ampbunt is not remtted to the State. If the
bar or enbargo under Section 22(1) of the Act is held to
cover such ampunts collected by the assessee, which really
belong to the State, and enables it to retain the sane, till
the inplementation is over or the appeal under section 25 of

the Act is disposed of, it will result in a state of affairs
enabl i ng the assessee to retain the amounts due to the State
for no reason and indefinitely; the Revenue will have to

obtain consent of the Board or as the Appellate Authority
even for realising the legitinmte amounts due to it and
wi t hhel d by the assessee, unreasonably. There may be simlar
i nstances where the petitioner/assessee collects amunts due
to the Revenue or others and it yet enabled to keep it back
with itself unreasonably for along tinme if the inmunity
under Section 22(1) of the Act operates absolutely.
According to the Revenue the bar under Section 22(1) of the
Act should not Iead to such an undesirable, state of
affairs; and so the section should be understood or read
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down to act as a bar or enbargo only for such of those pre-
package dues reckoned or included in the schene sanctioned.
On the other hand, <counsel for the first respondent
(petitioner in the wit petition) conmpany asserted that the
enbargo under Section 22(1) to the Act is absolute and
cannot be diluted or whittled down. Al that is required by
Section 22(1) of the Act is that in cases where an inquiry
is pending or schenme is under preparation or consideration
or a sanctioned schenme is under inplenmentation or an appea
is pending, no proceedings, as stated in Section 22 of the
Act for execution. distress or the like, shall be proceeded
with except with the consent of the Board or as the
Appel late Authority. What is contenplated by Section 22(1)
of the Act is only a previous consent of the Board for the
proceedings to be initiated against, a sick conmpany. It is
not an absolute bar. The facts pointed out by the Revenue
do not call for reading down the wide inport of section
22(1) of the Act-:
8. We considered the rival peas urged before us. In Gram
Panchayat' and another v. Shree Vallabh d ass Wrks Linmted
and others.  [1990 (2) SCC 440], the concerned conpany was
declared a sick industrial company and steps were taken
under Section 16 and- 17 of the Act by the Board. The
guestion was; whether the creditor (Panchayat) coul d recover
the anpbunt due to it fromout of the property of the conpany
wi t hout the consent of the Board. This Court, stated the |aw
at page 443 (paragraph 10), thus : -

“I'n the Iight of the steps taken by

the board Under Sections 16 and 17

of the Act, no proceedings for

execution, distress or the Iike
proceedi ngs agai nst any of the
properties of the conpany shall lie

or be proceeded further except with

the consent of the Board. |ndeed,

there woul d be automati c suspensi on

of such proceedings against the

conpany’s properties. As soon as

the inquiry under Section 16 is

ordered by the Board, the various

proceedi ngs set out under Sub-

section (1) of Section 22 would be

deened to have been suspended.”

(enphasi s suppli ed)

The above decision was followed by this court in
Maharashtra Tubes Ltd. v. State Industrial & |nvestnent
Corporation of Maharashtra Ltd. and another . [1993 (2) SCC
144]. The following portion of the heed note of the report
at pages 144-145 sufficiently brings out the ratio rel evant
for the purpose of the present appeal :-

"Where an inquiry is pending under

Section 16/17 or an appeal is

pendi ng under Section 25 of the

1985 Act there should be cessation

of the coercive activities of the

type nentioned in Section 22(1) to

permt the BIFR to consider what

remedi al measures it should take

with respect to the sick industria

conmpany. "

"The pur pose and obj ect of

suspensi on of pr oceedi ngs etc.

under S. 22(1) of the 1985 Act is

to await the outcome of t he

reference nade to the BIFR for the
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revival and rehabilitation of the
sick industrial conpany. The words
or the like which follows words
"execution’ and "di stress’ are
clearly intended to convey that the
properties of the sick industria

conpany shall not be nade the
subj ect-matter of coercive action
of simlar quality and
characteristic till t he Bl FR

finally dispose of the reference

made under Section 15 of the 1985

Act. The |egislature has advisedly

used an ommibus expression ’'the

li ke as it coul d not have

concei ved of all possible coercive

nmeasures that -~ may be taken agai nst

a sick undertaking............ "

(enphasi s suppl i ed)

Qur ‘attention was also drawnto the following High
Court decisions:

Rel i ance Ispat Industries Ltd. & Anr. v. Commi ssioner
of Sales Tax, MP. & Os.~ [Vol. 91 (1993) STC 521 MP.);
H mal aya Rubber Products Limted and Anr. v. The Board for
Industrial and Financial Reconstruction & Os. [Vol.88
(1993) STC Cal. 47]; Vijay MIls Co. Ltd. & Os. v. State of
Gujarat & Os. [Vol. 68 (1990) Co. Cases 597 Quj], etc.

9. The Madhya Pradesh and Calcutta Hi gh  Courts have
foll owed the decision of this court in G am Panchayat and
another v. Shree Vallabh dass Wrks Limted and others
[ 1990 (2) SCC 440].

10. On a fair reading of the provision contained in Chapter
[1l of Act 1/1986 and in particular Sections 15 to 22, we
are of the opinion that he plea put forward by the Revenue
is reasonable and fair in all the circunstances of the case.
Under the statue, the BIFRis to consider in what way
various preventive or renedial neasures shoul d be afforded
to a sick industrial <conmpany. In that behalf, BIFR is
enabled to frane an appropriate schene. To enable the BIFR
to do so, certain prelimnaries are required to be followed.
It starts with the reference to be made by the Board of
Directors of the sick conpany. The BIFR is directed to make
appropriate inquiry as provided in sections 16 and 17 of the
Act. At the conclusion of the inquiry, after notice -and
opportunity afforded to various persons including the
creditors, the BIFR is to prepare a schene which shall come
into force on such date as it may specify in that behal f. It
is in i mpl enent ati on of the scheme wherein various
preventive renedial or other neasures are designed for the
sick industrial conpany, steps by way of giving financia

assi stance etc. by Governnent, banks or other institutions,
are contenplated. |In other words, the schene is inplenented
or given effect to, by affording financial assistance by way
of | oans, advance or guarantees of reliefs or concessions or
sacrifices by Gover nrent , banks, public fi nanci a

institutions and other authorities. In order to see that the
Schene is successfully inplenmented and no inpedinment is
cased for the successful carrying out of the schene, the
Board is enabled to have say when steps for recovery of the
amounts or other coercive proceedings are taken against sick
i ndustrial conpany which, during the relevant tinme, acts
under the guidance/control or supervisions of the board
(BIFR). Any step for execution , distress or the |like
against the properties of the industrial conpany or other
simlar steps should not be pursued which will cause del ay
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or inpediment in the inplenentation of the sanctioned
schene. In order to safeguard such state of affairs, an
enbargo or bar is placed under Section 22 of the Act against
any step for execution, distress or the like or other
simlar proceedi ngs against the conpany w t hout the consent
of the Board or, as the case may be, the appellate
authority. The |anguage of Section 22 of the Act is
certainly wide. But, in the totality of the circunstances,

that is likely to be caused in the inplenentation of the
schene. |If that be so, only the liability or anpbunts covered
by the scheme will be taken in, by Section 22 of the Act.

So, we are of the view that though the | anguage of Section
22 of the Act is of wde inport regarding suspension of
| egal proceedings fromthe nonment an inquiry is stated, till
after the inplenentation of the scheme or the disposal of an
appeal under Section 25 of the Act, it will be reasonable to
hold that the bar -~ or enbargo envisaged in Section 22(1) of
the Act can apply only to such of those dues reckoned or
included i'n the sanctioned scheme. Such amounts |ike sales
tax, etc,  which the sick industrial conmpany is enabled to
col l ect after the date of the sanctioned schene legitinately
bel onging to the Revenue, cannot be and could not have been
intended to be covered wthin Section 22 of the Act. Any
ot her construction ~will ‘be unreasonabl e and unfair and wl|l
lead to a state of 'affairs enabling the sick industrial unit
to collect anpbunts due to the Revenue and withhold if
indefinitely and unreasonably. Such a construction which is
unfair, unreasonable' and against spirit of ‘the statue in
busi ness sense, shoul d be avoi ded.

11. The situation which has arisen in this case seens to be
rat her exceptional. The issue that has arisen in this appea

did not arise for <consideration in the two case deci ded by
this Court in Gram Panchayat and another v. Shree Vall abh
G ass Wrks Linmted and others  [1990(2) SCC 440] and
Mahar ashtra Tubes Ltd. V. State Industrial & Investnent
Corporation of maharashtra Ltd, and another [1993 (2) SCC
144]. It does not appear from the above two deci'sions of
this court nor fromthe decisions of the various H'gh Courts
brought to our notice, that in any one of them the
liability of the sick conpany dealt with therein itself
arose, for the first tine after the date of ~-sanctioned
schene. At any rate, in none of those <cases, a situation
arose whereby the sick industrial unit was enabled to
collect tax due to the Revenue fromthe custoners after the
"sanctioned schene" but the sick unit sinply folded its
hands and declined to pay it over to the Revenue, for which
proceedi ngs for recovery, had to be taken. The two deci sions
of this Court as also the decisions of Hi gh Courts brought
to our notice are, therefore, distinguishable. They will not
apply to a situation as has arisen in this case. W are,
therefore, of the opinion that Section 22(1) should be read
down or understood as contended by the Revenue. The deci sion
to the contrary by the Hgh Court is unreasonable and
unsust ai nabl e. W set aside the judgnment of the H gh Court
and allow this appeal. There shall be no order as to costs.




