http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 11

CASE NO. :
Appeal (civil) 1103 of 1998

PETI TI ONER
Subhadra Rani Pal Choudhary

RESPONDENT:
Sheirly Weigal Nain & Os.

DATE OF JUDGVENT: 06/ 04/ 2005

BENCH
ASHOK BHAN & A K. MATHUR

JUDGVENT:
JUDGMENT

A K. MATHUR, J.

This appeal is directed against an order passed by
| earned Division Bench of Calcutta Hi gh Court dated November
26,1997 in First Appeal No.469 of 1980 whereby the Division Bench
of the H gh Court allowed the application of the Respondent No.1 and
directed the appellant to execute the | ease deed with regard to
prem ses Nos.21/1/C and 21/1/D, CGora Chand Road, Cal cutta-700
014 in terns of the order dated May 5, 1986 within a period of six
weeks fromthe date of order i.e. Novenmber 26,1997 for a period of
21 years comencing fromthe date of grant of relevant perm ssion
by the Court, in default, it would be open to the respondent No.1l to
apply before the trial court for execution of the lease. It was further
directed that the respondent No.1 was to pay the arrear of occupation
charges after adjustment of the anopunts already paid by himwth
regard to the concerned properties and excludi ng the period of non-
possessi on of the premi ses No.21/1/Cin ternms of the letter of offer
dat ed Novenber 12, 1985 within four weeks to the receiver and the
trial court nmay issue necessary directions to the receiver with regard
to di sbursenent of the said anpbunt.  Aggrieved against this order, the
present appeal was filed by the appellant.

This case involves a very chequered history. There are
two properties bearing No.21/1/C and 21/ 1/Dat Gora Chand Road,
Calcutta. The said properties initially belonged to one Snt-.

Hemant abal a Roy, the nother of the appellant. She bequeathed the
property in favour of her two daughters, Subhadra Rani - Pa

Choudhary (the appellant herein) and Jyotsnamayee Pal Choudhary

since deceased. Both were joint executrix under the will. The will was
executed by Smt. Hemantabal a Roy in favour of these two daughters

on April 2, 1971. The said will was registered on April 12, 1971. Both
the sisters noved an application for grant of probate but the brothers
of the appellant contested the probate. Therefore, Oiginal Suit
No.5 of 1975 was regi stered. However, probate was granted in

favour of the daughters. Thereafter, the brothers of the appellant
preferred an appeal before the H gh Court being First Appeal No.469

of 1980. Pending First appeal, the Hi gh Court appointed Snt.

Jyot snanobyee Pal Chowdhary and Snt. Subhadra Rani Pa

Chowdhary as administrators \026 cum joint receivers pendente lite
by order dated 27th April 1981. During the pendency of this matter,
an application was filed for seeking permssion to |l et out both these
prem ses i.e. Nos.21/1/C and 21/1/D at Gora Chand Road, Cal cutta.

The Division Bench of the High Court granted pernission on April 30,
1985 to proceed and invite offers. Offers were invited by issuing
adverti senent on Novenber 20, 1985 and an offer was nade by

Harvard House, Mntessori School on Novenber 12, 1985,

respondent No.1 was |In-charge of the said school. The respondent
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No. 1 being the highest bidder; her bid was accepted and Court by
order dated May 5,1986 permitted joint receivers to |ease out
prem ses in favour of the respondent No.1l. The order dated My 5,
1986 reads as under
" Heard | earned counsel for the parties.
It appears that the offer made by Harvard
House, 17 Canac Street, Calcutta-700 017, is
the highest. Learned counsel for the opposite
parties, appellants also agrees to this.
Leave is accordingly granted to the applicants
in terms of prayers (a) and (b) of this application
to let out the prem ses to Harvard House, 17
Canac Street, Calcutta-700 017 for a period of
twenty one years on ternms contained in the letter
of offer dated Novenber 12, 1985 as annexed to
the affidavit-in-reply to this application.
This application is disposed of as above."

As a resul't of this, the offer of respondent No.1l who being the

hi ghest bidder was accepted and the rent was fixed at Rs.6500 per
nonth with other conditions. The possession of the prem ses

No. 21/1/D, CGora Chand Road, Calcutta was given to respondent

No.1l on June 16, 1986-in terns of the offer nade by respondent

No. 1. The respondent No.1 paid a sumof Rs.1,20,000 as security

and rent at the rate of Rs.6,500/- per nonth and Rs.900/- for the

mai nt enance of driving ways and |lawns. 1t was alleged that the
respondent No.1 also paid a sum of Rs.10,000/- towards incone-tax

in respect of premises No.21/1/C. But no possession of the prem ses

No. 21/ 1/ C was given to respondent No.1l nor any |ease deed was

executed in respect of prem ses No.21/1/D. However, a draft |ease
deed was sent to the joint receivers but it was not executed on the
ground that the respondent No.1 had nmade illegal construction in the
prem ses No.21/1/D in violation of the clause 6 of the letter of offer.
An application was noved by Respondent No.1 before the H gh Court

on 12.5.1987 for direction to the joint receivers to deliver possession
of the prem ses No.21/1/C, CGora Chand Road and to execute the

| ease deed in respect of both the prem ses. The sai'd application of
the respondent No.1 was di sm ssed by the Division Bench of the
Calcutta (Justice S.P. Das Gosh & Justice L.M Ghosh) by order

dat ed August 11, 1987. It was held that petitioner had not cone wth
cl ean hands as applicant had raised illegal construction in premses
No. 21/1/D as alleged by joint receivers. Joint receivers were al so
permtted by the Court on 15.1.1987 to take appropriate | egal action
agai nst applicant. A suit was also filed against applicant in Seal dah

Court . The Division Bench dism ssed the application of applicant
and declined to grant any relief, either to execute lease for both the
prem ses, i.e., 21/1/D and 21/1/C or pernit possession of prenises

No. 21/1/C. Aggrieved against the said order dated August 11, 1987
respondent No.1. preferred a Special Leave Petition before this

Court. Meanwhile, the First Appeal filed in a probate proceeding by
the brothers of the appellant was disposed off by the H gh Court by
way of conprom se between the parties on Cctober 3, 1988.

Respondent No.1 filed T.S.No. 41 of 1989 before |earned District
Judge, Alipore on May 3, 1989 for specific performance of the
agreenment arrived at on May 5, 1986 in pursuance of the order

passed by the H gh Court. Then again another application dated
31.3.1989 was noved before the High Court to sue the joint

receivers for specific performance of the agreenent for granting | ease
of both the prenmi ses. On Decenber 4,1989 permi ssion to sue the

joint receivers in respect of prem ses No.21/1/D was granted by the

Hi gh Court. But no order was passed in respect of prem ses

No. 21/ 1/ C. Aggrieved against this order the respondent No.1 filed
S.L.P.(C No.7489 of 1990 before this Court. Both the Special Leave
Petitions came up before this Court and they were di smissed by order
dat ed January 2, 1995. This Court passed the follow ng order which
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reads as under:

" M.Jaitley, learned counsel for the petitioner-
| essee brings to our notice two circunstances
viz. (i) that the suit filed by the Joint-Receivers
for nodification has since been dismssed for
non- prosecution and to the best of the
information of his client, there is no application
for restoration; and (ii) clause 6 of the offer
made by him which of fer has been accepted by
the court, does expressly contenplate interna
nodi fications at the expense of the | essee which
the landl ord was supposed to permt. Shri
Jaitley says that the second circunstances was
not noticed by the H gh Court while passing the
order inpugned in SLP) No.671/88, though it is
noticed in the other order which is the subject
matter of the SLP) No.7489 of 1990. Shri
Jaitley also says that so far as 21/1/Cis
concer ned, possession has not yet been
delivered to the petitioner-lessee
notw t hstanding the fact that the auction was
hel d as far back as 1986. He says that the
| essee is suffering prejudice on that account.

We are of theopinion that these are al
matters which the H gh Court, which has
appoi nted the Joint Receivers, and which is
supposed to be in custody of the property,
should I ook into. It is open to the petitioner to
nove the appropriate Division Bench of the High
Court for directions bringing totheir notice all the
rel evant facts. W are sure that on such
application being filed, it will be dealt wth
according to law. Wth these observations the
Speci al Leave Petitions are disnissed.”

After this order dated January 2, 1995, present application was
noved before the High Court for direction and orders upon the

Admi ni strators \026cum Receivers, that is how the matter cane up
before the H gh Court. The Hi gh Court in view of the observations
made by this Court allowed the application and directed as aforesaid.
Aggri eved against this inpugned order dated 26th Novenber, 1997
passed by the H gh Court on application nmoved by Respondent No.

1 (herein) in First Appeal No.469 of 1980 (disposed of), the Specia
Leave Petition had been filed by the appellant.

In the meanwhil e sone devel opnents took place which has no

mat eri al bearing, but it was brought to our notice that Respondent
No. 1 went to America and she divorced her husband who is
managi ng the School. It was also pointed out that after the death of

Sm . Jyostnanpbyee Pal Choudhary the property had further

exchanged hands. But that does not concern us so far as the

decision in the present appeal is concerned.

Learned counsel for the appellant submitted that after October

3, 1988 when the appeal was di snm ssed by way of conprom se

bet ween t he appell ant and her brothers who chal | enged the probate,
the appel |l ant becane the absol ute owner and no direction could be
given by the Court as property was no nore custodia legis. It was

al so subnmitted by the | earned counsel that by order dated May 5,
1986, the High Court permitted the appellant to | ease out the
property, it was only perm ssion sought by joint receiver. The | ease
deed was not executed under the orders of Court. Therefore, the
order dated May 5, 1986 is not capable of being enforced as the
order of the High Court. It was also subnmitted that by order dated
August 11, 1987 the Hi gh Court had overruled the contention of the
respondent No.1 for enforcenment of the order dated May 5, 1986 of
the H gh Court to execute the |ease deed for both prem ses. This
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order was reaffirnmed by subsequent order dated 4th Decenber, 1989
by Division Bench and no direction was given for executing the |ease
deed in favour of respondent No.1 for prem ses No. 21/1/C because
of conduct of Respondent No. 1 for raising illegal construction
contrary to the ternms and conditions of the letter of offer. It was also
submitted that S.L.Ps. were filed against both these orders, both
orders have been maintained by Apex Court and S.L.Ps. were
di sm ssed

It was also pointed out that it was not brought to notice of
this Court while SLPs were argued that nmeanwhile appeal pending
bef ore the Hi gh Court had been di sposed of. SLPs were rejected ex
parte and no notice was given to appellants.

As agai nst this | earned counsel for the respondent No.1
poi nted out that as per order dated May 5, 1986 the appellant was
under obligation to execute the |ease deed for both the prem ses. It
was al so pointed out that the property remained custodia legis till the
Court rel eased both the executrix as joint receivers, they continue to
hold the property in trust on behalf of Court. It was also contended
that the H gh Court directed by order dated August 11, 1987 to joint
receiver tofile a suit for illegal construction against Respondent No. 1
but that suit was not prosecuted and it was dism ssed in default.
Therefore, the ground of illegal construction does not survive. It was
further contended that by not executing the | ease deed for the
prem ses No. 21/1/C/ the respondent suffered as she could not
acquire prem ses for accommpdating nore students, therefore, the
respondent is entitled to danages. It was also contended that as per
the direction of this Court an application was noved by the
respondent herein and the Division Bench had rightly approached
the matter and directed appellant to grant |ease for both the
prem ses in terns of the order dated May 5, 1986.

So far as the first question raised by the | earned counse
for appellant that once appeal preferred by the brothers of the
appel | ant chal l engi ng the grant of probate is dismssed on Cctober 3,
1988, all the applications or pending natters cone to an end,
appears to be justified. Once the appeal stood dism ssed then the
property stood vested with the sisters. In this connection, our
attention was invited to Sections 211, 227 and 247 of the Indian
Succession Act, 1925. The said sections are reproduced bel ow

" 211. Character and property of executor or
admi ni strator as such.- (1) The executor or
adm ni strator, as the case may be, of a deceased
person is his |legal representative for all purposes,
and all the property of the deceased person vests in
hi m as such.

(2) When the deceased was a Hi ndu
Muhammadan, Buddhi st, Sikh, Jaina or Parsi or an
exenpt ed person, nothing herein contai ned shal
vest in an executor or admnistrator any property of
the deceased person whi ch woul d ot herw se have
passed by survivorship to sone other person

227. Effect of probate- Probate of a will when
granted establishes the will fromthe death of the
testator, and renders valid all internedi ate acts of
t he executor as such.

247. Admi ni stration, pendente lite, - Pending any
suit touching the validity of the will of a deceased
person or for obtaining or revoking any probate or
any grant of letters of administration the Court may
appoint an administrator of the estate of such
deceased person, who shall have all the rights and
powers of a general administrator, other than the
right of distributing such estate, and every such
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adm ni strator shall be subject to the i mediate
control of the Court and shall act under its
direction."

According to Section 211, an executor or adm nistrator of a
deceased person is legal representative for all purposes and all the
property of the deceased person vests in him This Section |ays
down that when there is an executor or admnistrator of the
deceased, he is the legal representative of the deceased for al
purposes and all the property vests in him Section 227 says that

after the probate of the will is granted then it becones effective from
the death of the testator and shall render valid all internediate acts of
the executor as such. Therefore, according to Section 227, the

nonent the probate is granted it will relate back fromthe date of

death of the testator and all property will be vested in the person in
whose favour the probate was granted. Section 247 only |ays down

that adm ni strator can be appointed pendente lite i.e. the Court can

appoi nt- adm ni strator who shall have all the rights and powers of a
general adm nistrator other than the right of distributing such estate
and every such adm nistrator shall be subject to the inmedi ate
control of the Court and shall act under its direction

In this connection, |earned counsel for the appellant invited our
attention to a decision of the Calcutta Hi gh Court in the case of
CGopal Lal Chandra vs. Anmul yakumar Sur reported in AR 1933
Calcutta 234. It was held by the Calcutta H gh Court as under

" The view adopted by the Calcutta High Court in
respect of wills after 1870 is that, on the
execut ors obtai ni ng probate, they imediately
beconme vested by force of statute with the
whol e of the estate, which belong to the testator
at the tinme of his death."

Learned counsel for the appellant also invited our attention to
anot her decision of the Calcutta Hi gh Court in the case of Bajrangla
Khenka & ors. vs. Sm Sheila Devi & Os reported i'n Vol.74
Calcutta Weekly Notes 444. In this case, the question was that what
is the powers of the administrators pendente lite and'it was observed
that the property of the deceased vests with the adm nistrator and
any application noved by the petitioner pro interesse suo and
stranger to the action, if aggrieved by the conduct of the general
adm ni strator whether he has a right to obtain redress in an action at
law, it was observed that such application is maintainable agai nst the
adnmi ni strator pendente lite on the original side. But the question with
regard to the title of the property cannot be decided. It was observed
that as per the Original Side Rules specified class of persons can
apply and the relief can be asked for by such applicant. But it was
observed that these Rules or the principles underlying them cannot
be i nvoked by the petitioner whose application is directed against
joint adm nistrators pendente lite.

As against this, |earned counsel for the respondent placed
reliance on a decision of this Court in the case of Hiralal Patni vs.
Loonkaran Sethiya reported in AIR 1962 SC 21 wherein it was held
that receivers can be continued under orders of court even after
di sposal of the matter.

Learned counsel for the respondent has also invited our
attention to another decision of this Court in the case of
Kunhayamed & Ors. vs. State of Kerala & Anr. reported in (2000) 6
SCC 359 and contended that by virtue of doctrine of merger the order
of the H gh Court stood nmerged with the order of the Apex Court.
Learned counsel for the respondent also invited our attention to
anot her decision of this Court in the case of Late Nawab Sir Mr
Gsman Ali Khan vs. Conmi ssi onerof Walth Tax, Hyderabad
reported in 1986 (Supp.) SCC 700 wherein their Lordshi ps have held
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that dism ssal of Special Leave Petition cannot be constructed as
affirmati on by Suprenme Court of the decision fromwhich specia
| eave was sought for. Learned counsel for the respondent further
invited our attention to the observation fromthe Law Relating to
Recei vers by Sir John Wodroffe at pg.83 which reads as under
" When the Court orders a receiver to enter into
a contract the contract is nade with the Court,
the approval by the Judge of the offer made by
the third party constituting the contract. Such
party may apply on summons that the contract
may be given effect to. It is not necessary that in
order to enforce his right, he should institute a
suit. A Court has conplete power to enforce
sunmmarily a contract made by it when managi ng
or adm ni stering an estate, whatever that
contract may be. Such power of -enforcing
subsi sting contracts made by it i's not affected by
the fact that the Court has ceased to manage
the estat'e before such contract is carried out by
reason of -the dism ssal of the suit."

In order to answer this question, we have to first decide

whet her the order dated 5th May, 1986 passed by the High

Court anpunts to grant - of lease in favour of Respondent No.

1 or not? A perusal of the order dated 5th May, 1986 nakes

it clear that the Court permtted the appellant to enter into

| ease agreenent with the respondent.  Since both Subhadra

Rani Pal Choudhary ‘and Jyotsnanobyee Pal Choudhary were

appoi nted as Joint Receivers,  an application was filed by
them seeking permission fromthe Court to | ease out prenises
because the property had liabilities to discharge. . The Court
only permitted the parties to enter into the | ease agreenent

and, the |ease agreement was entered between the parties.

The Court only granted | eave to the applicants in terns of

prayer "a" & "b" to let out the prem ses to Harvard House, for
a period of 21 years as per the (‘terms and conditions in the
letter of offer dated Novenber 12,1985. Therefore, it was not
an order of the Court to | ease out the property but only

perni ssion was granted to the Joint Receivers to proceed
with the | ease agreenment of the scheduled property.

It was not the direction of the Court that the appellant
shall enter into | ease agreenent. It was only a permssion and
that cannot be treated as an order of the Court, as if, ~that Cour
had | eased out the premises. Therefore, this should “be nmade

clear that the | ease agreenment was entered into by the Joint
Receivers with the perm ssion of the Court because the
schedul ed property was subject matter of the first appeal

Once the first appeal is disnissed then property no nore
remain custodia legis and joint receivers stand di scharged. In
this connection reference may be nade to a decision of this
Court reported in AIR 1962 Suprene Court 21 (V 49 C4) |
Hiralal Patni Vs. Loonkaran Sethiya and Ors.] in which it was
observed as under:

"Civil P.C. (1908), S.51 (d), O 40, R 1\026
Appoi ntment of receiver in suit \026 Duration of

appoi ntnent V026 Rules as to.

Neither S.51(d) nor Order 40 of the Code of
Cvil Procedure prescribes for the term nation of the

of fice of receivershinp. The [ aw on the point may
briefly be stated thus: (1) If a receiver is appointed
inasuit until judgnent, the appointnment is brought

to an end by the judgnent in the action. (2) If a
receiver is appointed in a suit, without his tenure
bei ng expressly defined, he will continue to be
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receiver till he is discharged. (3) But, after the fina
di sposal of the suit as between the parties to the
litigation, the receiver’s functions are term nated,

he woul d still be answerable to the court as its

officer till he is finally discharged. (4) The court has
anpl e power to continue the receiver even after the

final decree. |If the exigencies of the case so

require.

Hel d on facts, that the Receivers continued by
the prelimnary decree are entitled to function in
that capacity till they are discharged, even though
a final decree for the sale of the properties of the
def endants was passed."

This Court has sunmarized the | egal position. So far as
t he appoi nt nent of receiver is concerned, it was clearly laid
down that the receiver’ s appointnment is co-terminus with
suit/appeal and if suit or appeal is disposed of then the
appoi ntnent is brought to an end. But at the sane tine the
court has a power to continue the receiver after the fina
decree, if the exigencies of the case so require. But in the
present case, as nentioned above, the appeal was di snissed
on Cctober 3, 1988 and Court did not reserve any power to
continue the receivers. The Court categorically nentioned
that this disposes of ‘all the pending applications. The Division
Bench while dism ssing the nmain appeal nade follow ng
observati on:

"On the disposal of this appeal, all pending
applications, if any shall al so be deenmed to have
been di sposed of . "

Therefore, so far as the H gh Court is concerned, High
Court conpletely disposed of the matter and had no
jurisdiction to pass any order on the subsequent application
filed by the parti es. Thus, —in this view of the matter, we are of
the opinion that the order passed by the High Court in
purported observation by this Court which was nade /in
i gnorance of the fact that the appeal had been di sposed of, the
H gh Court would not acquire any jurisdiction to pass any
order. The High Court at the relevant tinme had no jurisdiction
to pass the order when the matter had already been di sposed
of by it. Therefore, the order passed by the H gh Court cannot
be sust ai ned.

The next question is what is the effect of ~two orders
passed by the Hi gh Court. One of the schedul ed properties i.e.
Prem ses No. 21/1/D was given by the Joint Receivers to the
respondent and possession thereof was handed over to them
on 16th June, 1986. The respondent no. 1 nade certain
construction therein and, therefore, joint receivers noved the
Hi gh Court for appropriate action in the matter, the respondent
No. 1 also noved the High Court for direction, for possession of
prem ses 21/1/C and to execute |ease deed for prenises
21/1/D and 21/1/C That nmatter was di sposed of by the
Di vi sion Bench of the High Court on 11th August, 1987 and in
that the Division Bench passed a detailed order not to offer the
possessi on of the prenises bearing No. 21/1/C or execution of
| ease for both prem ses | ooking to her conduct as the joint
receivers noved the Division Bench that the respondent No. 1
was guilty of illegal construction. Though Court earlier directed
joint receiver to file suit against respondent No. 1 for illega
construction by Order dated 15.1.1987. Suit No. 63 of 1987
was filed for declaration and injunction against the
Respondent No. 1 in the Court of 3rd Munsif, Seal dah

However, this was not pursued further by the appell ant
and it cane to be dismssed for default. Thereafter another
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application was noved by the respondent No. 1 before the

Di vi sion Bench on 31ST March, 1989 seeking | eave to sue joint
receivers and reiterating all facts as nmentioned in their
application dated May 12, 1987 which was di sposed of on 11th
August, 1987.

The Division Bench after hearing both the parties at |ength
observed that there is an allegation by the Joint Receivers for
illegal construction in premses No. 21/1/D of which possession
was delivered to Respondent No.1 on 16th June, 1986 for

which the Court has already passed the order on 15th January,
1987 to take legal action against the Harvard House,

Respondent No. 1 herein for violation of terns of |ease with
regard to illegal construction on the premses No. 21/1/D and
a suit was filed. The Division Bench held that in order to get a
specific relief, the applicant had to come with clean hands and
since the applicant had not sought permni ssion for undertaking

i nternal nodification, therefore, they have lost the equity in
their favour. It was also observed that meanwhile, an
application was al ready noved on 22nd July, 1989 for variation
and nodification of Court’s order dated May 5, 1986 and that
was pending and it woul d be open for the Division Bench to

pass an appropriate order either to vary the order dated 5th
May, 1986 or not . But it was observed that |ooking to the
conduct of the respondent it would not be appropriate to give a
direction to execute the | ease deed for Prem ses No. 21/1/C or
to deliver possession to the applicant. Therefore, that prayer
was rejected. So far as the recovery of sumof Rs. 1,20,000/-
as security for execution of the lease deed in respect of
prem ses No. 21/1/D and al so a cheque for a sum of Rs.

10,000/ - sent to the Estate Duty Department for execution of

| ease deed in respect of prem ses No. 21/1/C, the Division
Bench directed that in the absence of ~any specific prayer by
the applicant for the refund of those anpunts it woul d not
proper for the Court to pass any order. However, the Court
observed that since the parties already noved the court for

nodi fication of order dated 5th May, 1986 on 22nd July, 1987
the applicant would not be left without any renedy regarding
these amounts on the analogy of the principles in Section 22(2)
of the Specific Relief Act, 1963 and accordingly, the D vision
Bench declined to grant any relief in this application. However,
the Division Bench took into consideration that the respondent
herein has already filed a suit in the Gvil Court on May 3, 1989
praying for specific performance of the agreenent for | ease,
the |l eave to sue the Joint Receivers was necessary,

therefore, after hearing the parties observed that the dismssa
of the application of the Respondent No. 1 herein on 11th
August, 1987 would not pose any inpedinent to grant |eave

to sue the Joint Receiver-cum Administrators in respect of
Prem ses No. 21/1/D for a suit pending between the parties.

But it was made clear that the Court had not gone into the
nerits of the respective contention that whether despite the
violation of the termNo.6 in the letter of offer dated Novenber
12, 1985 the applicant could maintain a suit for specific
performance of the contract. The rel evant portion reads as
under : -

"Regard being had to the facts and

circunstances of the present case, even though

the Courts rejected the application for proper

direction upon the Admi nistrator Pendente lite -

cum Receivers dated 12.5.1997 by its order

dated 11.8.1987 we do not find any | ega

i npedi nent to our granting to the applicant

| eave to sue the Joint Receivers-cum

Admi ni strator Pendente lite in respect of

prem ses No. 21/1/D Gorachand Road, Calcutta
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for which already a suit is pending in between

the parties, even though we nake it clear that

we have not really gone into the nerits of the
respective contentions as nmade by the applicant

on the one hand and the contending parties on

the other as to whether despite the violation of
the termno. 6 in the letter of offer dated
12.11.1985 the applicant can still maintain a suit
for specific perfornance of the contract."

So far as the Premises No. 21/1/C is concerned, the
Court found that since the request of the applicant
(respondent therein) was rejected by the Division Bench on
11t h August, 1987 and agai nst. that Order the applicant had
al ready approached the Apex Court and the same has not
been di sposed of, the Court declined to interfere and rejected
the application . Aggri eved against this order, another Specia
Leave Peti'tion was also filed.

Now, in the light of these two orders passed by the
Di vi sion Bench, it clearly shows that so far as the request of
the applicant to execute the lease deed with regard to
Prem ses No. 21/1/D is concerned, the Court has already
granted perm ssion to the applicant (respondent No. 1 herein)
to prosecute its suit filed before the Court for execution of the
| ease deed of the aforesaid prenises, but declined to grant any
relief for the premises No. 21/1/C Therefore, the prayer of
Respondent No. 1 for Specific performance of order to
execute the |ease for prem ses No. 21/1/C failed and
subsequently Division Bench cannot sit over the matter and
reviewit. The SLPs filed against both the orders dated 11th
August, 1987 and 4th Decenber, 1987 were al'so dism ssed
on 2nd January, 1995, the result was that ~both the ' orders
stood affirmed, though sone observations were nade by this
Court while dismssing S.L.Ps. w'thout any notice to appellant
(herein). Mre so, all the material facts were not brought to the
notice of this Court, that neanwhile the first appeal out of
which all the litigations arose had al ready stood di sposed of by
way of conprom se on 3rd Cctober, 1988. However, this Court
made observation under the inpression that the first appeal

was still pending. Had this fact been brought to the notice of
the Court perhaps these observati ons woul d not have been
made.

However, after the disposal of both the special |eave
petitions by the Order dated 2.1.1995, an application by
the respondent No.1 herein before the Division Bench of
Calcutta High Court inspired by the observation of this Court
was not warranted. The inportant fact was suppressed from
this court that neanwhile appeal had been di sm ssed and
property was no nore custodia legis. Yet it was contended
before this Court that since the suit filed for illegal construction
had been di sm ssed for non-prosecution and no application
for restoration of the suit has been noved, as per Clause 6
(ii) of the Ofer letter which was accepted by the Court
expressly contenplated the internal nodification at the
expense of |essee which |andlord was supposed to permt,
these contentions were noted by this Court while dismssing
the S.L.Ps.

After this, present application was filed by respondent
No.1 before the High Court as aforesaid.

In this background the argunment of |earned counsel for
appel | ant deserves to be accepted. After the dismssal of first
appeal by the High Court, property stood vested with both
sisters and they becanme absol ute owner and property no nore
remain custodia legis. The appointment of Joi nt Recei ver
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cane to an end and they stood discharged. As such, there

was no need for the Di vi sion Bench to consider the
application filed by the applicant (respondent herein). In fact,
whil e the order was passed by this Court on 2nd January, 1995

it was not brought to the notice of this Court that the property
was no nore custodia legis as on that date the appeal filed by
the brothers of the appellant had al ready been di sm ssed by

way of conprom se. It was clearly nentioned in the order
dated October 3,1988, as quoted above, "while disposing the
first appeal that all the applications stand disposed of"

meani ng thereby, that at that tine no matter was pending in
the H gh Court and the order passed by the Division Bench

was W thout jurisdiction. It is true that this Court on January 2,
1995 under the bona fide inpression gave liberty to the
applicant to nove the Cal cutta H gh Court for appropriate relief.
But the net result is that both these Special Leave Petitions
were dism ssed by this Court and no positive direction was
passed by this Court. It was only the observation |eaving the
respondent No.1 to seek an appropriate remedy before the

Di vi sion ‘Bench of the Hi gh Court if permnmissible under the |aw
But at the tine when this application was noved for

appropriate direction before the Calcutta H gh Court, the
Calcutta High Court ~was no nore seized with the matter, as
the first appeal filed before the Calcutta H gh Court had already
stood di sposed of /on 3rd October, 1988. Therefore, the
property was neither custodia |legis nor was the Hi gh Court
conpetent to pass the inpugned order. In fact by taking
recourse to the ‘observation made by this Court while

di smissing the Special Leave Petitions, the respondent No.1

felt encouraged to nove the Hgh Court and obtained a

direction which the H gh Court was not conpetent to issue as
the property in question was no nore custodia |legis.

However, we cannot be oblivious of equity created in
favour of Respondent No. 1. The equity requires in the matter
that the Court permitted Joint Receivers to enter into a | ease
with the respondent No.1, it would be unfair to | eave the
respondent No.1 high and dry at this distance of tine. The
Di vi sion Bench by its order dated 4th Decenber, 1988 did not
grant any relief except to sue the joint receiver for execution
of the | ease deed with regard to the prenises No. 21/1/D but
deni ed the possession of the prem ses No. 21/1/Cor
execution of |ease deed for this property. Therefore, we are not
inclined to pass any order with regard to the possession or
execution of |ease for Prem ses No. 21/1/C and set aside the
order of Hi gh Court. But so far as Premises No. 21/1/D is
concerned, though no | ease was executed but possession was
handed over to the respondent No. 1 herein on 16th June,

1986 and they are in possession since then. Therefore, we

direct that the appellant shall execute the |ease deed for
remai ni ng period of the 21 years of |ease from 16th June, 1986

on sanme terns and conditions as contained in offer letter dated
12t h Novemrber, 1985 and the respondent shall pay arrears of
rent, if not paid so far and all other noney in terns of the COfer
dated 12th Novenber, 1985 within one nonth of the receipt of

this Order. |In case, the respondent fails to pay, it wll be open
for the appellant to proceed agai nst the respondent No. 1 in
accordance with law. The appellant shall refund sum of Rs.

10,000/ - paid by respondent No. 1 towards duty for premni ses

No. 21/1/C or adjust against dues, if any.

The | earned counsel submtted that the order of Hi gh
Court stood nerged with that of the order of this Court, 1In this
connection reference nmay be nade to decisions of this Court
Kunhayamed and Ors. Vs. State of Kerala and Anr. reported
in (2000) 6 SCC 359, Indian O Corporation Ltd. vs. State of
Bi har reported in (1986) 4 SCC 146, Union of India Vs. A
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I ndi a Services Pensioners’ Association and Another reported in
(1988) 2 SCC 580, Suprene Court Enpl oyees’ Welfare
Association Vs. Union of India and Anrs. Reported in (1989)
4 SCC 187, Comm ssi oner of Income Tax, Bangalore  Vs.
Shree Maj unat heawar e Packi ng Products & Canphor Wirks |
reported in (1998) 1 SCC 598 and P. Nallanmmal and Anr. Vs.
State Represented by |Inspector of Police reported in (1999)
6, SCC 559. The principle of nerger is not applicable to the
present case as both the Special Leave Petitions filed by the
respondent No.1 were dismissed by this Court and, therefore,
the orders passed by the Division Bench of Calcutta dated 11th
August, 1987 and 4th Decenber, 1988 did not stand nerge
with the order of the Apex Court dated 2.1.1995. The
dismissal in linmne does not anmobunt to uphol ding of the | aw
propounded i n the decision sought to be appeal ed agai nst.

It was al so contended that the respondent No.1 has
suf f ered damages because the premi ses No. 21/1/C was not
gi ven to Respondent No. 1 and Respondent No. 1 could not
provi de nore accommbdation to admt nunber of students and
suffered loss. She invited our attention to Section 21 of
Specific Relief Act, and contended that damages should be
gr ant ed. This argunent is-devoid of any nmerit as we have
al ready hel d above that Respondent No. 1 has no case to seek
specific relief for premises no. 21/1/C, therefore, there is no
case made out for danages. Hence, this appeal is accordingly
di sposed of with no order as to costs.




