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Punj ab Bonded Warehouse Rules, 1957, Rules 8 and 9
i mposition of duty or regulatory provision, whether ultra
vires the Financial = Conmi ssioner’s powers countervailing
duty, whether inpossible only on liquor existing wthin
State territory.

HEADNOTE

The appellant conpany carried on the business of
manuf acture, storage and sale of liquors Between June 1967
and April 1969 it transported various quantities of |iquor
from its distilleries in Utar Pradesh to its bonded
war ehouse at Chandigarh On arrival the consignments were
exam ned by the Oficer in Charge of the warehouse and a
shortage was found exceeding t he wast age al | owance
perm ssi ble under rule 8 of the Punjab Bonded Warehouse
Rul es 1957 and April 1969, it Transported various quantities
of liquor fromits distilleries in Utar Pradesh to -its
bonded war ehouse at Chandi garh. On arrival, the consignments
were exam ned by the O ficer-in-Charge of the warehouse, and
a shortage was found, exceeding the wastage allowance
perm ssi bl e under rule of the Punjab Bonded Warehouse Rul e,
1957. The Excise and Taxation Conmm ssioner, exercising the
power of the Financial Conm ssioner, issued a show /cause
notice and then ordered the appellant to pay duty on the
wastage in excess. The appellant’s petitions to the Hgh
Court under Articles 226 and 227 of the Constitution, were
di sm ssed

It was contended before this Court, firstly that Rules
8 and 9 of the 1957 Rul es under which the duty was sought to
be inposed, were ultra vires the rule making power of the
Fi nanci al Commi ssioner, and secondly, that these rules were
invalid as they went beyond the scope of Ss. 16, 23 and 31
and Entry 51 List 11, 7th Schedule of the Constitution, by
i nposi ng excise duty or counter vailing duty on articles
whi ch neither existed in the State nor were renmoved fromthe
war ehouse. Dismissing the appeals the Court,
N

HELD . (1) The inmpugned rul es do not inpose any duties
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or prescribe the rates thereof or create ‘any liability in
respect thereof. They are in essence and substance of a
regul atory character rent to guard against perpetration of
fraud or deception on the revenue. They provide for and
regul ate the storage and subsequently the Renoval of |iquor
fromthe bonded warehouse, on paynment or otherw se of the
duty which 1is chargeable wunder the Fiscal Rules of 1937,
issued be the State Governnent. The power exercised by the
Fi nanci al Commi ssioner were clearly available to himunder
Sections 59 and 22 of the Act and he has not overstepped the
same. 1513G H;, 514A]
(2) According to Section 31 of the Act read with Entry 51 of
list Il of the Seventh Schedule to the Constitution
countervailing duty can be inposed on |Iliquor neant for
consunption which is manufactured or produced el sewhere in
India. It is imuaterial whether the |iquor of which pernits
were obtained was consumed wthin the wunion territory of
Chandigarh or was in- existencein that territory or not.
Duty is sought to be charged on |liquor which was actually
manuf actured and left Uttar ~ Pradesh but was found short
beyond the permssible limt and no reasonabl e explanation
was tendered by the appellant in respect thereof. [517D G
Kal yoni Stores v. The State of Orissa & ors. [1966] |
S.CR 865 referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION.~ Civil Appeal No. 582 of
1971.

Appeal by Special Leave  fromthe Judgnent and order
dated the 29th July 1970 of the Punjab & Haryana Hi gh Court
in Cvil Wit No. 2376170 and
511

ClVIL APPEAL No. 1418 of 1970.

Fromthe Judgnment order dated 4th Decenber 1969 of the
Punj ab and Haryana Hi gh Court in C. WNo. 342 of 1969.

Tirath Singh Minjral, G K Arora, B. C Das GQupta &
Co. for the Appellant.

N. S. Das Behl and o. P. Sharma for the respondent.

The Judgrment of the Court was delivered by

JASWANT SINGH, J.-There two Givil Appeals Nos. 1418 of
1970 and 582 of 1971, the first by certificate of fitness
granted under Article 133(1)(a) of the Constitution by the
Punjab and Haryana High Court and the second by specia
| eave granted by this Court which are directed against the
Judgnents and orders of the said H gh Court dated Decenber
4, 1969, and July 29, 1970, rendered in Cvil Wit r
Petitions No. 342 of 1969 and No. 2376 of 1970 respectively
shal |l be disposed of by this Judgnent as they arise out of
i dentical proceedings and rai se conmon questions of | aw.

The appellant, a public Ilinmited conpany incorporated
under the Indian Conpanies Act, which carried on the
business inter alia of manufacture, storage and sale  of
various kinds of Indian nmade foreign liquors and had.its
plants for manuf acture and production of beer and
distillation and production of the said liquors at Solan (in
H machal Pradesh), at Mhan Nagar (in Uttar Pradesh), at
Lucknow (in Uttar Pradesh) and at Kasauli (in H macha
Pradesh) held in the years 1967, 1968 and 1969 a licence in
FromB.WH. 2 under section 22 of the Punjab Excise Act (1
of 1914) (hereinafter referred to as ’'the Act’) read with
Rule 2 of the Punjab Bonded Warehouse Rules, 1957 (herein
after referred to as 'the 1957 Rules’) which were franed by
the Financial Comni ssioner wunder section 59 read wth
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section 22 of the Act, permitting it to run on conditions
specified therein a Bonded Wirehouse at Chandigarh for
storage of bottled and bulk Iiquor and issue thereof under
bond or on paynment of duty to the |licensees of Punjab
Haryana, Hi machal Pradesh etc. One of these conditions
required the appellant to observe the provisions of the Act
as also the Rules franed and instructions issued thereunder
fromtime to tine.

Rules 7 to 10 of 1957 Rul es governing the appellant’s
i cence ran thus:

"7. No liquor shall be received in the bonded
war ehouse unl ess acconpanied by a pass from the
of flcer-in-charge of the distiller- or bonded warehouse
fromwhich it has been inported or transported.

I mrediately on arrival of a consignnent at the
bonded warehouse the  officer-in-charge shall be
informed and ~the consignment shall not be opened unti
the sanme has been examned and verified with the pass
by the officer-in-charger who shall also note the
results in the register maintained for the purpose and
al so-on the pass covering the consign-

512

ment. One copy of the pass wth entries of receipt

shall be imrediately returned to the officer, who

i ssued the pass ; the other copy with entries thereon

shal |l he kept in the. Warehouse.

8 A wastage all owance not exceeding 1 per cent
shal | be nade for the actual loss in transit by |eakage
or breakage of vessels or bottles containing |iquor
The al | owance shall be determ ned by deducting fromthe
guantity despatched the quantity received at the
destination, both quantities being that in ‘terns of
proof liters of spirit contents or in case of beer bulk
liters.

9 If the report of the officer-in-charge shows
that the wastage exceeds the  prescribed limt, the
licensee shall be liable to/pay duty at the prescribed
rate as if the wastage in excess of the prescribed
[imt had actually been renoved fromthe Warehouse.

Provi ded that each case of excessive wastage shal
be re ported to the Financial Conmi ssioner for orders
who may in his discretion, on good cause bei ng shown
remt it whole or a .. part or the duty |eviable on
such wast age.

10 Liquor shall be inported/transported under bond
in accordance with the Punjab Liquor  pernit and Pass
Rules at the sole risk and responsibility of the
licensee. The bond in formL. 37 shall bel discharged,
after liquor been duly checked and proved by the
of ficer-in-charge and deposited in the Wre-house."

Bet ween Junc. 1967 and April, 1969, the “appell ant
transported. for the purpose of bottling, various quantities
of Indian made foreign liquors from its af oresai d
distilleries in Utar Pradesh and H nachal Pradesh to it
Bonded Warehouse at Chandigarh. This was done on the
strength of the permts issued by the Excise and Taxation
of ficer, Chandigarh. Pursuant to Rule 7 of the 1957 Rul es,
the officer-in-charge of the War ehouse exani ned the
consi gnnents on their arrival at their destination with a
view to checking and verifying the quantities thereof with
those shown in the permts and discovered that they suffered
fromshortage which exceeded the wastage all owance of 1 per
cent permissible under Rule 8 of the said Rules.

As a sequel to the detection of the aforesaid
shortages. the Excise and Taxation Conmm ssioner exercising
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the powers of Fi nanci al Com m ssioner, Chandi gar h
Admi nistration, who is the first respondent here in, issued
notices calling upon the appellant to show Cause why duty at
the prescribed rate of Rs. 20/- per proof |litre be not
| evied against it on the wastage in excess of the prescribed
[imt "as if the same had been renoved from its Bonded

Warehouse at Chandigarh.” In the witten representation
submtted on behalf of the appellant in reply to the
notices, it was pleaded that the |iquor evaporated during
transit: that

513

the Bonded Warehouse was in its initial stage and the method
of measurement of spirit was crude; that at the tine of
neasurenent, the tenperature of spirit was not taken and
that apart from evaporation, wastage occurred by | eakage of
druns in transit. By his detailed orders dated January 10,
1969 and February 10, 1970, the said respondent repelled al
the pleas  raised on -behalf of the appellant and nade the ’
noti ces absolute holding that "there was no nmaterial on the
record to show that anything peculiar had taken place in
respect of the consignnents in question which entitled the
appellant to any remission in the duty leviable on the
wast age. The appel | ant” t hereupon preferred to the H gh Court
wit petitions Nos. 342 of 1969 and 2376 of 1970 under
Articles 226 and 227 of the Constitution challenging the
aforesaid orders on various grounds. Wile the first wit
petition was dismssed by the H gh Court by an elaborate
Judgnent and order dated Decenber 4, 1969, the second one
was dismissed in limne vide order dated July 29, 1970.
Wiile the H gh Court granted, as already indicated, a
certificate of fitness for appeal to this Court against its
Judgnent and order dated Decenber 4, 1969, it refused to so
in respect of its order dated July 29, 1970.

Though several contentions were raised by the appellant
inthe aforesaid two wit petitions filed by it in the High
Court, counsel appearing on its behalf has assailed before
us the correctness of the inpugned orders passed’ by the
first respondent on two grounds. He has in the first
i nstance contended that Rules 8 and 9 of the 1957 Rules
under which the duty is sought to be inmposed are ultra vires
the rule maki ng power of the Financial Conmi ssioner
El aborating this subm ssion, counsel has urged that since
the state alone has, by virtue of election 31 of the Act,
the power to inmpose duties nentioned therein, as alsothe
excl usi ve power under section 58(1) of the Act to make rul es
for the purpose of <carrying out the provisions of the Act
i ncluding those of section 31 or any other law for the time
being in force relating to excise revenue and section 13(a)
of the Act prohibits the state Government to del egate the
powers conferred on it by sections 14, 21, 31, 56 and 58 of
the Act, Rules 8 and 9 of the 1957 Rules are nanifestly
beyond the conpetence of the Financial Conmi ssioner. This
contention cannot, in our opinion be accepted as it proceeds
on a msconception of the correct legal position. It is, no
doubt, true that it is the state Governnment alone which is
enpowered tn inpose excise duty or countervailing duty on
any excisable article and to prescribe rates thereof as also
the make rules for carrying out inter alia the purposes of
section 31 of the Act. but it seens to be overl ooked that
the inmpugned rules do not inpose any one of the aforesaid
duties or prescribe the rates thereof or create any
l[iability in respect thereof. They are in essence and
substance of a regulatory character nmeant to guard agai nst
perpetration of fraud or deception on the Revenue. They
provide for and regulate the storage of liquor ill the
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Bonded Warehouse without paynent at the initial stage of the
duty payable wunder the Act and subsequently the renoval of
the liquor fromthe Warehouse on paynment or otherw se of the
duty which. as correctly pointed out by the H gh Court, is
chargeabl e under the Fiscal Rule of 1937 issued by the state
CGovernment. The powers exerci sed

35-833 SCI /76
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by the Financial Conm ssioner were clearly available to him
under sections 59 and 22 of the Act and he has not, in our
opi ni on, overstepped the sane. The first contention raised
on behal f of appellant is, therefore, overrul ed.

It is next contended by counsel for the appellant that
Rules 8 and 9 of the 1957 Rules are also invalid as they go
beyond the scope of sections 16, 23 and 31 and Entry Sl of
List Il of the Seventh  Schedule to the Constitution
Dnelling on this contention, counsel has submitted that as
the taxing power of even the State Legislature is restricted
to the inposition of excise duty or countervailing city on
an excisable article which, according to section 3(6) of the

Act, rmeans inter alia an alcoholic Iliquor for human
consunption inplying thereby an al coholic liquor in
exi stence, the incorporation in Rule 9 of the 1957 Rul es of
the fiction making the licensee |iable to pay duty at the

prescribed rate on/wastage in excess of permssible limt as
if the said wastage had actually been renpbved from the
War ehouse has the effect of inposing duty-on an article
whi ch neither existed in the State nor was renoved fromthe
Bonded Warehouse thus violating the scope and extent of the
taxi ng power. |,

For a proper appreciation of the true |egal position
it is necessary to advert to sections 3(6-b), 31, 32, 16 and
23 of the Act and Entry Sl of List 1l ~of the Seventh
Schedul e to the Constitution and the connotation of the term
"countervailing duty.’

"Section 3 (6-Db) . ' exci se duty’ and
"countervaling duty’ nmean. any such excise /duty or
countervailing duty as the case may be, as is nentioned
in Entry Sl of List Il in the Seventh Schedule 'to the
Constitution.

Section 31. Duty on excisable articles.-An excise
duty, or a countervailing duty, as the case nmay be at
such rate or rates as the State Government shall
direct, may be inposed, either generally or for -any
special local area, on any excisable article-

(a) inported, exported or transport ed m
accordance with the provisions of section 16,
or

(b) manufactured or cultivated under any licence
granted under section 20. O

(c) manufactured in any distillery established or
any distillery or brewery Ilicensed under
section 21;

"Provided foll ows: -

(i) Duty shall not be so inposed on any article
whi ch has been inported into India and was
liable on inportation to duty under the India
Tarrif Act, 1894, or the Sea Customs Act,
1878.

(1) XX XX XX XX XX XX
Expl anation.-Duty nay be inposed under this
section at different rates according to the
pl aces to which

515
any excisable article is to be renpved for consunption,
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A or according to the varying strength and quality of

such article

"Section 32. Manner in which duty my be levied.-

subject to such rules regulating the tinme, place and

manner as the Financial Conm ssioner may prescribe,
such duty shall be levied rateably, on the quantity of
excisable article i nported, exported, transported,

col lected or manufactured in, or issued from a

distillery, brewery or warehouse;

Provi ded that duty may be | evied-

(a) on intoxicating drugs by an acreage rate
levied on the cultivation of the henp plant,
or by a rate charged on the quantity
col | ect ed;

(b) on spirit or beer manufactured in any
distillery established, or any distillery or
br ewery i censed, under this Act in
accordance with 'such scale of equivalents
cal cul ated on the quantity of materials used,
or by the degree of attenuation of the wash
or wort, as the case nay be, as the state
Cover nment may prescribe

(c) on tari, by a tax on each tree from which the
tari /i s drawn:

Provi ded further that, where paynent is nade upon issue
of an excisable article for sale” from a warehouse
established or licensed under section-22(a), it shall be
made-

(a) if the state Governnent by notification so
directs, at the rate of duty which was in
force at the date of inport of that article
or

(b) in the absence of such direction by the state
Governnent, at the rate ~of duty which is in
force on that article on the date when it is
i ssued froma ware house.*

"Section 16. | mport, export and transport of
i ntoxi cants
No intoxicant shal | be i ‘mported, export ed or

transported . 1. except-

(a) after paynment of any duty to which it may be
l'iabl e under this Act, or execution of a bond
for such paynent, and

(b) in compliance with such conditions as the
state 1. CGovernnent nmy inpose."”

"Section 23. Renoval of intoxicant fromdistillery-no
i ntoxi cant shall be renoved fromany distillery, brewery,
516

war ehouse or other place of storage established or

licensed under this Act, wunless the duty, if, any,

payabl e under Chapter V has been paid or a bond has
been executed for the paynment thereof.

"Entry 51 of List the of the Seventh Schedul e to the
Constitution-Duties on exci se on the follow ng goods
manuf actured or produced in the State and countervailing
duties at the same or lower rates on sinmlar goods
manuf act ured or produced el sewhere in India:-

(a) alcoholic liquors for human consunption

(b) opium Indian henp and other narcotic drugs
and narcoti cs;

but not i ncl udi ng medi ci nal and toilet

preparations containing alcohol or any substance

i ncluded in sub-para graph (b) of this Entry."

The expression ’'countervailing duty’ is not defined in
the Act but its meaning has been made clear in the Judgnent
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the this Court in Kalyani Stores v. The State of Oissa and
or.(1) where it was observed _

"This bring the consideration of the nmeaning of
the expression "countervailing duties" wused in Entry
51. List [l of the Seventh Schedul e to t he
Constitution. The "expression "countervailing duties"
has not been defined in . the Constitution or the Bihar
& Orissa Act 2 of 1915. W have, therefore, to depend
upon its etynol ogical sense and the context in which it
has been wused in Entry 51. In its etynol ogical sense,
it means to counterbal ance; to avail against with equa
force or virtue; to conpensate for some thing or serve
as an equival ent of or substitute for: sec Black’s |ive
Dictionary, 4th Edn. 421. This would suggest that a
countervailing duty is  inposed for the purpose of
countervailing or to avail against something with equa
force or to conpensate for something as an equival ent.
Entry in List 11 of the Seventh Schedule to the
Constitution gives power to the State Legislature to
i mpose duties of excise on alcoholic liquors for hunman
consunpti-on where the goods are manufactured of
produced in the State. 1t also gives power to |evy
countervailing duties ~at the sane or |lower rates on
simlar goods ~manufactured or produced elsewhere in
India. The fact “that countervailing duties may be
i nposed at the sane or |ower rates suggests that they
are meant for counterbalance the duties of excise
i mposed on goods manufactured inthe State. They nay be
i nposed at the same rate as excise duties or at a | ower
rate, presumably to equalise the burden after taking
into account the cost of transport ~fromthe place of
manuf acture of the taxing

(1) [1966] 1 S.C. R 865.

517
State. It seenms, therefore, that countervailing duties
are nent to equalise the burden on alcoholic liquors
manuf actured or produced inthe State. If no alcoholic
liquors simlar to those inported into the 'state are
produced or manuf act ured, " the right to i mpose
count erbal anci ng duties of excise I|evied on the goods
manuf actured in the state wll —not arise. It may,
therefore, be accepted that countervailing duties can
only be levied is simlar goods are actually produced
or manufactured in the state on which excise duties-are
being levied."
It will be seen that section 31 of the Act read with

Entry 51 of* List 1l of the Seventh Schedule to the

Constitution permts inposition of (i) excise (duty by the
state Governnment on any exisable article inported into or
exported from or transported ill accordance with the
provisions of section 16 of the Act which neans after
paynment of any duty to which it may be liable under the Act
or after execution of a bond for such payment and  (ii)
countervailing duty inter alia on Al coholic liquors for
human consunption nmanufactured or produced elsewhere in
I ndi a.

The contention advanced on behalf of appellant which
seens to proceed on the assunption that the Chandigarh
Admi ni stration cant inpose duty only if liquor is consumed
inits territory is erroneous as, according to section 31 of
the Act read with the aforesaid Entry 51 of List of the
Seventh Schedule to the Constitution, countervailing duty
can be inposed on |liquor nmeant for consunption which is
manuf actured or produced el sewhere in India. It is
i material whether the liquor for which permts were
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obt ai ned was consumed within the Union Territory of
Chandigarh or was in existence in that territory or not.
What is material is whether permits were obtained for inport
fromUtar Pradesh of alcoholic Liquor meant for human
consunption and the quantity showing in the permts |eft
Uttar Pradesh. 1In the present case, the liquor for which
permts were obtained by the appellant was admittedly in
exi stence and was nmeant for human consunption and did | eave
the appellant’s distilleries in Uttar Pradesh for being
transported to his Warehouse in Chandigarh at his own risk
and responsibility. It is also not denied on behalf of the
appel l ant that Portion of the liquor which exceeded the
permssible limt of wastage did not reach the appellant’s
Warehouse and was not ~found therein and the shortage
remai ned unaccounted for. It is thus evident that duty is
not sought to be charged on an excisable article which was
not in existence, as contended on behalf of the appell ant
but is sought to be charged on liquor which was actually
manuf actured and left Uttar Pradesh but was found short
beyond the “permssible lint and no reasonabl e expl anation
was tendered by the appellant in respect thereof. There is
accordingly no nerit or  substance in the second contention
advanced on behal f of ‘the appellant as well.

The decision of this Court in Binmal Chandra Banerjee v.
State of Madhya Pradesh(l) which is strongly relied upon on
behal f of the

(1) [1971] 1 S.C.R 844,
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appellant is not applicable tothe present case. |In that
case, the condition introduced by the state Government in
the purported exercise of its power under clause (d) and (h)
of section 62(2) of the Madhya Pradesh Excise Act, 1915, in
the appellants’ |icenses prescribing the mininumquantity of
liquor to be purchased by them from the Governnment and
enj oi ning them to nake conpulsory paynent of excise duty on
the quantity of liquor which they failed to take delivery of
was held to be invalid as it went beyond. The provisions of
sections 25, 26 27, 62(1) and " clauses (d) and (h) of
section 62(2) of the aforesaid Act. |In the present case,
however, the liquor was I|ifted by the appellant fromits
distilleries in Utar Pradesh and a portion thereof remined
unaccounted for, as already stated, on —arrival of the
consi gnnents at their destination

For the foregoing reasons, the respondents were right
i n denandi ng the duty on the shortages.

In the result, the appeals fail and are dism ssed with
costs, limted to one set.

MR Appeal s di sm ssed
519




