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Leave granted.

The appel lant, petitioner in arbitration petition Lodg.
No. 240/94 in the Hgh Court ~of Judicature at | Bonbay,
initiated under Section 41 of the Arbitration Act, has filed
this appeal by special |eave against the order passed by
N.D. Was,J. dated 20.10.1994. The appellant’s prayer for
injunction against the first respondent (Mharashtra State
Electricity Board) frominvoking or claimnmng or demandi ng or
rel easing any anmount  what soever under certain bank
guar antees given by respondent Nos, 2 to 5 was dism ssed by
the aforesaid order by the | earned Judge. Respondent Nos. 1
to 5in the arbitration petition Lodg. No. 240/94 as also in
this appeal are - (1) Maharashtra State Electricity Board,
Bonbay, (2) Standard Chartered Bank, branch Bonbay, (3)
Gindlays Bank p.l.c., branch Bombay, (4) Cti Bank, N A
branch Bonmbay and (5) Bank of Baroda, branch Bonbay.

The first respondent invited tenders for supply and
conmi ssion of Coal Handling Plant. The appellant’s tender
whi ch was accepted, culnmnated in a contract, —executed
between the parties, dated 9.3.1989. The value of the
contract was Rs. 61, 11,07,200/-. The appellant furnished the
followi ng five Bank Guarantees :

Name of No of the Bank Nature of Ampunt of Last

t he Bank GQuarantee t he Bank the Bank ext ended
Guar antee Guarantee date.
in Rs.

1. Standard 529/ 88/ 153 Security 5,50,30,000 31.5.94
Chartered agai nst

Bank/ Respondent advance

No. 2 payment

2. ANZ 1101/ 88/ 384/ G Performance 6,17, 28,000 31.3.95

G i ndl ays
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Bank, PLC

Respondent

No. 3.

3.Cti Bank, 26247 Parti al 2,72,39, 850 19.11.94
N. A rel ease

Respondent of reten-

No. 4 ti on noney

4. Bank of 73/ 309 Security 6, 13,40,978 26.9.94
Bar oda, agai nst

Respondent ['i qui dat ed

No. 5 danmage

5. Standard 529/92/380 Parti al 1,12,00,000 31.12.94
Chartered rel ease of

Bank retention

Respondent noney

No. 2.

(Vol . 1l page 4 of Paper Book)

The conpletion of the Plant seens to have been del ayed. The
parties are  blam ng each other for the delay. After taking
the trial _and perfornmance test, the Plant was taken over by
the first respondent on 10.6.1994. On the same day a take-
over certificate was also issued. It is seen that earlier on
29.3.1994, the appell ant lodged its .claim The first
respondent denied /'theclains so made. They did not nake any
counter-claimthen. /On 4.6.1994, the appellant invoked the
arbitration clause as per the contract. A nmeeting of the
Arbitrators took place on 14.9.1994. The Arbitrators gave
certain directions. In pursuance thereto the appellant filed
its claim on 30.9.1994. The Arbitrators gave tinme to the
first respondent to file their counter claimon or before
30.11.1994. In the nean-while on 1.10.1994 the first
respondent invoked all the Bank Guarantees except Guarantee
No. 2 nentioned herein-above (Performance Guarantee). The
Court passed an order directing the status quo to be
mai nt ai ned on 17.10. 1994. Appel l'ant filed arbitration
petition Lodg. No. 240/94 and (contended that the Bank
CGuar ant ees have been fraudul ently  and di shonestly invoked.
Regardi ng Guarantees in respect of advance and |iquidated
damages, it was further alleged that they were invoked after
the date of expiry of the said Guarantees. Was,J. rejected
the above pleas and declined to grant the interimrelief as
prayed for by the appellant. As agreed to by counsel on both
sides, the interimorder was made the order in-the nmain
petition itself. Arbitration Petition Lodg. No. 240/94 was
di sm ssed. Hence this appeal by special |eave.

We heard appellant’s Counsel M. B.M . Naik, Senior
Advocate, and M. Harish N Salve, Senior Advocate, who
appeared for the respondents. At the outset we should make
it clear that the Bank CGuarantee relating to perfornance,
itemNo. 2 nmentioned in the preceding paragraph, - was not
i nvoked and is not covered by the subject matter of this
pr oceedi ng.

Bef ore we adjudicate the rival pleas urged before us by
Counsel for the parties, it will be useful to bear in mnd
the salient principles to be borne in mnd by the Court in
the matter of grant of injunction against the enforcenent of
a Bank Cuarantee/irrevocable Letter of Credit. After survey
of the earlier decisions of this Court in United Comrercia
Bank v. Bank of India and ors., 1981 (2) SCC 766, U P.
Cooperative Federation Ltd. v. Singh Consultants & Engi neers
(P) Ltd., 1988 (1) SCC 174, Ceneral Electric Technica
Services Conmpany Inc. v. Punj Sons (P) Ltd. and anr., 1991
(4) SCC 230 and the decision of the Court of Appeal in
England in Elian and Rabbath v. ©Matsas and Matsas, 1966 (2)
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Ll oyd’s Report 495 and a few Anerican decisions, this Court
in Svenska Handel shanken v. Ms. Indian Charge Chrone And
Q hers, 1994 (1) SCC 502, laid down the law thus :-
. in case of confirmed bank
guarantes/irrevocable letters of credit,
it cannot be interfered wth unless
there is fraud and irretrievable
injustice involved in the case and fraud
has to be an established fraud. ...... "
(p. 523)
PP irretrievable injustice which
was made the basis for grant of
injunction really was on the ground that
the guarantee was not encashable on its
terns....... " (p.524)
. there should be prima facie case
of fraud and- special equities in the
form  of preventing irretrievabl e
i njustice between the parties. Mere
irretrievable injustice wthout prim
facie case of established fraud is of no

consequence in restraining t he
encashnment of bank guarantee." (pp.526-
527)

In the order appealed against the Ilearned Judge has
referred to the decisions aforesaid and has held thus:-

SR only \in the event of fraud or

irretrievableinjustice, the Court would

be entitled to i nterfere in a

transaction involving a bank guarantee

and under no other _ circunstances. The

petitioners have failed on both these

counts. "

(Paper Book - Vol.Il p. 7)

Appel  ant’ s Counsel contended that the Bank Guarantees
have been fraudulently and dishonestly invoked by the first
respondent. It was submtted that so far as the Bank
Guar antee towards advance was concerned, no anount renains
as bal ance towards advance and in fact a sumof Rs. 27,000/-
is recoverable fromthe first respondent. Wth regard to the
two Bank Guarantees, dealing with retention nmoney (Iltem Nos.
3and 5) it was contended that the trial was taken by the
first respondent after which performance test was al so done
and thereafter the take-over was conpleted and so, on-the
basis of the contract, the first respondent was bound to
return the Retenti on Guarantees. Regarding |iquidated
damages (Item No. 4) it was contended that the first
respondent should prove that they suffered damages and
quantify the sane before invoking the Guarantee. It was al so
contended that the invocation of the Guarantees relating to

advance and |iquidated danages was after the expiry of the
peri od. The | earned Judge found that no fraud or
irretrievable injustice has been made out. The Court also
held that the appellant will be able to claimrelief before

the Arbitrators by way of damages, for anpbunts wongly
recovered, and so no irretrievable injustice can be said to
exi st. The |l earned Judge al so held that the first respondent
by separate letters dated 14.9.1994 and 10.5.1994 addressed
to the Bank of Bar oda and Standard Chartered Bank
respectively, while requesting to extend the Bank Guarantee,
specifically stated that, if it was not so done, the
comuni cation should be treated as notice for encashnment of
the Bank Guarantee and these comuni cati ons addressed to the
respective banks prior to the Guarantees would serve the
purpose of notice to the banks and so it cannot be held that
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the invocation was after the date of expiry of the said
Guar ant ees.

Havi ng heard Counsel and on perusing the relevant
records, we are of the view that the order of the Court
bel ow regarding ItemNo. 3 - Partial relase of retention
nmoney in the sum of Rs. 2,72,39,850/-, Guarantee given by
the Citi Bank alone requires nodification. W will deal wth
the various itenms in seriatim:
| TEM NO. 1: Security agai nst advance paynent

(Advance Bank Cuarantee).

The Guarantee given on this count by the Standard
Chartered Bank for a sumof Rs. 5,50,30,000 is contained in
paper book Volume Il at pages 109 to 113. It was agreed at
the bar that the Bank Guarantee has not been invoked for the
entire sumof Rs. 5.50 crores but is limted to a sumof Rs.
8 lakhs only. W find that dispute exists with regard to the
said subject nmatter, as'is evident fromthe rel evant papers
-- (Volume |1 pages 312 and 316). It is seen from the
conmuni cat'i on dat ed 10. 5. 1994 addressed by the first
respondent to the appellant, with an endorsenent to the
Standard Chartered Bank, that a request was nade to extend
the validity of the Bank Guarantee for a further period of 6

months, i.e., 30.11.1994 and in case the extension is not
received before that date, the communication be treated as
notice for encashnent (Vol.Il pages 33 to 34 of the paper

book). W are of the view that the  invocation of the
Guarantee is in tine. W hold thatin the light of the
di spute pending before the Arbitrator, the Court bel ow was
justified in declining to grant an injunction against the
i nvocati on of the Bank Guarantee on this count.
IltemNos. 3 & 5 : Partial release of retention noney

Itens 3 and 5, though cone under the sane category, are

not simlar in content and scope. Item3, relates to Bank
Guarantee furnished by the Gti Bank, N.A in the sumof Rs.
2.72 cores. It is a conditional CGuarantee. Copy of the
document is available in paper book Volune Il at pages 122

to 126. The relevant portions inthe Guarantee in Volune |1

at pages 124 and 125 of the paperbook, are as foll ows:
"AND VWHEREAS at the request. of the
contractors, we, cTl BANK N. A
(hereinafter referred to as "The Bank"
has agreed to guarantee 2,72,39,850
(Rupees Two crores, Seventy Two |akhs,
Thirty Nine thousand, Eight hundred
fifty only) covering the anmount of the
sai d payrments till successful conpletion
of trial operations.
In pursuance of the said agreenent and
in consideration of the board making the
said payment to the contractors, the
Bank hereby agree with the Board as
fol | ows:
1. The Bank hereby agree unequivocally
and uncondition to guarantee the said
amount rel eased by the Board till
successf ul conpl eti on of tria
operations in due performance of the
contract and wundertakes to at Bonbay
within 48 hrs. on demand in witnig from
MBSEB, or any officer authorised by it in
this behalf of any anmpbunt upto and not
exceeding Rs. 2,72,39,850/- (Rupees Two
crores, Seventy two |akhs, Thirtynine
thousand, Eight hundred fifty only) to
the Maharashtra State Electricity Board
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on behalf of the contractors..........

2. That the guarantee hereby given
shal |l be continuing guarantee wupto 19
May, 1990. The validity of this Bank
GQuarantee will be extended one nonth
prior to its present validity at the
request of the Board for suitable
period(s) till successful conpletion of
trial operations."

(enphasi s suppli ed)

Volume |11, pages 46 to 108, contains a
and the first

Agreenent executed between the appell ant
respondent Board. The ' fol | owi ng cl auses
par agraphs 70.1, 70.2, 70.3 and 70.4.01, appearing at pages

92 to 95, are relevant in ‘this connection
follows :
"70.1 i)

70. 2

70. 3

)

iii) After the precommssioning tests
are ‘satisfactorily conpleted equipnent
shall _be considered ready for- initia
operation. During initial operation, the
conpl ete equipnent shall be operated
integral with ~‘sub-system and supporting
equi pment as a conplete plant.

TRI AL OPERATI ON

i) After sati sfactory initial
operation, the 'Plant shall then be put
on trial operation. The period of tria
operation shall be 30 days fromthe date
of conpletion of _initial operation
During the period of trial operation
all the necessary adjustnments in the

pl ant/ equi pnents shall be nade by the
Contractor and nmeke ready ~the same in
al | respects for per f or mance and

guarantee test. CQut of the total period
of 30 days of trial operation, the plant
shall run for atleast a period of 100
hours at the rated capacity. @ut of
these 100 hrs. a mnimm of 20 hours of
operation at the rated load shall —be
established for the node of operation
fromwagon tippler to the bunker
PERFORMANCE TESTS AT SI TES:

i) The performance test shall be
conducted at site by the Contractor,
after successful conmpletion of tria

operation. The duration of the
performance test of the plant at the
rated capacity shall be of 2 hours.
Performance Guarantee test shall in any

case be conducted within 45 days of
successful conpletion of trial operation
or within the extended period as can be
nmutual |y agreed. In case the performance
test cannot be conducted within a period
of 75 days after successful conpletion
of trial operation due to reasons solely
attributable to owner, the tinme frane
and met hod of conductance of the sane
shal | be di scussed nmut ual |y and
finalised

V) Any special equipnment, tools and
tackles required for the successfu

copy of the
therein at

They are as
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conpl etion of the perfornance tests
shal | be provided by the Contractor free
of cost."

"70.4.01 Upon successful conpletion of
all the performance tests at site, the

owner shall issue to the Contractor a
"Taking Over Certificate" as a proof of
t he final accept ance of t he
equi pment........ "

(enphasi s suppli ed)
The first respondent Board intinmated the appellant by
conmuni cati on dated 10.6.1994 thus:
"After reasonable conpletion of the Coa
Handl i ng pl ant works as per the contract
2 M part-A, capacity operation of the

various equi pnents of C.HP wer e
pl anned from 15t h January, 1994. Rates
as well as design capacity trials also

tried. Certain points for stabilisation

which were pointed to L&T were attended.

Since these trials are generally

sati sfactory as per Clause no. 70.2 &

70.3, all the conm ssioned equipnents

under the contract ~of 2M Part-A  are

taken over by MSEB for regul ar operation

and mai ntenance / from 10th June, 1994 as

per C ause No. 70.4 of Contract

Agreenent Vol . [|."

(enphasi's suppl i ed)

The appellant wote to the first respondent on. 21.2.1994
that the plant was conpleted and so all Bank Guarant ees have
served their contractual requirenments.  On a perusal of the
rel evant clauses in the contract, ~executed between the
appel l ant and the first respondent, and the conmuni cation of
the first respondent dated 10.6.1994, it is fairly \clear
that the stipulations or conditions nmentioned as per clauses
70.2, 70.3 and 70.4 have been successfully fulfilled and the
Plant was admittedly taken over by the first respondent. The
Guarantee given by the Citi Bank, N A dated 10th of My,
1989 appearing in Volune |l at pages 122 to 126 will enure
only till successful completion of the trial operations and
the plant 1is taken over. That event having ensued, the
i nvocation of the Guarantee given by the Citi Bank dated
10.5.1985 in the sumof Rs. 2.72 crores is not encashabl e on
its terms and in order to prevent irretrievable injustice,
an injunction as prayed for, to respondents 1 and 4 deserves
to be issued on that score. The Court below was in error in
not doing so. W hereby restrain respondents 1 and 4 from
i nvoki ng the Bank Guarantee aforesaid.

But item No. 5 partial release of retention noney, for
which the second respondent, Standard Chartered “Bank has
gi ven a Bank Guarantee for Rs. 1,12,00,000 (Rs. 1.12 crores)
stands on a different footing. The relevant Guarantee is
contained in paper book Volune Il at pages 134 to 138. The
first respondent made an ad hoc paynent of Rs. 1.11 crores
out of the total retention anbunt for which the Guarantee
was furnished by the Standard Chartered Bank. It is an
unequi vocal and unconditional Guarantee. W hold that no
fraud or irretrievable injustice has been nade out by the
appel l ant. The court below was justified in declining to
i ssue an order of injunction on this count.

The last itemis covered by the Guarantee specified as
No. 4 hereinabove. It was furnished by the Bank of Baroda as
a security against ‘liquidated damages’. The GQuarantee is
contai ned in paper book Volune Il at pages 129-131
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The Bank has given Guarantee for Rs. 6.13 crores
agai nst the |iquidated damages recoverable by the first
respondent Board, fromthe appellant. The rel evant cl auses
regarding levy of liquidated damages is contained at pages
99 and 100 of the Paper book, (Cause 75.01), to the
followi ng effect :

"75.01 If the Contractor fails to

conplete the works as per the clause

72.01 item 1, 2 & 3 within a period of

25 nonths fromthe date of letter of

intent or wthin any extension of tine

granted by the owner then the |iquidated

damages shall be |l evied by the Ower on

the Contractor at the rate of 1/2% (one

hal f of one per cent) per week of del ay

of the contract price for the works

l[limted to 10% (ten percent) of the

contract price of the works."

Appel | ant’’s Counsel -~ argued that before invoking the Bank
Guarantee the first respondent should have levied the
i qui dat ed danages and only for the sum so determ ned, and
intimated to the appellant, the Bank Guarantee can be
invoked. It was further argued that the Cuarantee was due
for expiry on 26.9.1994 and it has been invoked after the
expiry of the said period. There is no force in the above
pleas. It is common ground that the arbitration proceeding
for resolving the dispute between the parties (appellant and
the respondent) 1is' pending before the Arbitrator. The
parties are at issue as to whether the Plant was conpl eted
intinme or was delayed. They are bl am ng each othe for the
del ay. That is a matter to be adjudicated in the
proceedings. It is also brought to our notice that the first
respondent has clained |liquidated damages as per ' clause
75.01 of the contract of nore than eight crores -- nmuch nore
than the anmpunt of Rs. 6.13 crores guaranteed. Since the
decision in the arbitration proceedings has an inpact on
this aspect, we are of the view that no prim facie case of
fraud or irretrievable injustice is nade out to  restrain
respondents 1 and 5 from invoking the Bank  Guarantee.
Perusal of the communication dated 14.9.1994, sent by the
first respondent to the appellant and also to the Bank of
Bar oda appearing in paper book Volume | at pages 35 to 36,
will show that a request to extend the validity of the Bank
Guarantee which was to expire on 26.9.1994, was nmade and if
not so done, the communication was to be treated as notice
for encashment of the Bank Guarantee. The plea that the
i nvocation was not in proper tine is also wthout substance.

In the result, we hold that the appeal  succeeds in
part. The appellant is entitled to an order of injunction
toa limted extent, against respondent Nos. 1 and 4 (Cit
Bank, N A), restraining them from invoking “the Bank
Guarantee given by the 4th respondent - Citi Bank, N A
dated 1.5.1989 (item No. 3 stated herei nabove) (Volume Il at
pages 122 to 126 of the Paper book). Subject to the above
nodi fication, the order passed by the court below dated
20.10.1994 is affirned. In the circunmstances, there shall be
no order as to costs.




