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1) H ndal co I ndustries Ltd., aggrieved by the judgment and
order dated 20.01.2000 of the H gh Court of Bonbay in L.P.A
No. 58 of 1999 confirmng the order of the Industrial Court
accepting the case of the Associ ati on of Engi neeri ng Wrkers’
Union, has filed the above appeal

2) The respondent herein nanely, Association of

Engi neeri ng Wrkers” Union (hereinafter referred to as "the
Union") filed a conplaint of unfair |abour practice under |tem
9 of Schedule IV of the Maharashtra Recognition of Trade

Uni ons and Prevention of Unfair Labour Practices Act, 1971
(hereinafter referred to as "the MRTU and PULP Act, 1971")

agai nst Hi ndal co Industries Ltd. \026 appellant herein (hereinafter
referred to as "the Conpany") before the Industrial Court at
Thane. According to the Union, the conplainant is a trade

uni on recogni zed as a representative union of the appellant-
conpany. The Conpany has engaged enpl oyees in unfair

| abour practices on and from 1971 on a continuous basi's from
nmonth to nonth, therefore, the period of limtation. is not
appl i cabl e. However, as a measure of abundant precaution,

the Union has filed a separate application for condonation of
del ay. The Conpany has engaged about 500 worknen in the

manuf acture of al um nium and al um ni um products. The
conpl ai nant - Uni on (respondent herein) is a recognized Union
for the establishment of the appell ant-Conpany. In-terns of
Section 46 of the Factories Act, 1948, the Conpany is duty
bound to maintain a canteen for the benefits of worknen
working in an establishment. Accordingly, the Conmpany is

mai ntai ning a Canteen at its Kalwa establishnent. |n order to
avoid giving the worknmen working in the canteen, permanency
and benefits which are applicable to permanent worknen of

the Conpany, the Conpany is illegally treating the worknen

wor ki ng the canteen as contract worknmen. It is the specific
case of the conplainant-Union that the contract is sham and

is a nere arrangenent nmade for the purpose of avoiding

per manency and gi vi ng wages and benefits as are applicable to
per manent wor kmen of the conpany.

3) On the date of filing of the conplaint, out of 27 worknen
who have worked for various periods, 23 worknmen have

worked for nore than ten years continuously the nmaximum

being for 25 years. The renmining four worknen have al so

wor ked for nore than 3 = years and as such are pernanent

wor kmen of the Company. The Conpany has been maki ng
arrangenent showi ng on papers that the contract is being
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given to sonmeone or the other whereas in fact, the canteen is
engaged and run by the Conpany itself. It is, therefore, the
case of the Union that 27 workmen whose nanmes are

mentioned in the conplaint are, in fact, the worknen of the
Conpany. As per the various decisions of this Court, the

wor kmen who are working in the statutory canteen are treated

as worknen of the principal enployer. On the sanme anal ogy,

all the 27 worknen are workers of the Conpany.

4) The Conpany has engaged and is engaging in unfair

| abour practices by treating its own worknen as worknen on
contract. The workmen are entitled for a declaration that they
are the worknen of the Conpany. In order to conmply with the
technicalities that are required to be done, the Union is

si mul taneously making an application to the State Contract
Labour Advisory Board to abolish the contract systemas far as
the canteen is concerned in the appell ant-Conmpany. The

Union is also raising a demand that all the 27 workmen

shoul d be absorbed in the Company fromthe initial date of
their enploynent inthe Conpany and pay them wages and

ot her benefits that are applicable to pernmanent worknen of

t he Company.

5) The Conpany filed the reply in the Industrial Court
stating that the conplaint is tine barred since filed beyond the
prescribed tinme linmt |aid down under the provisions of the
MRTU & PULP Act, 1971, 'hence the sane is to be dismissed in
limne. Further the dispute under reference is pertaining to
enpl oyees enpl oyed under the contract i.e., contract |abour
there is a specific remedy and relief avail abl.e under the
Contract Labour (Regulation & Abolition) Act, 1971, which is a
specific forumavail able to redress the grievances, if any.

I nasmuch as the Conpl ai nant-Uni on has al ready approached

the appropriate authority for abolition of contract |abour, the
present conplaint before the Industrial Court is |iable to be
di smissed on the principle of res judicata. Wth regard to the
nmerits, it is stated that the practice of giving contract to run
the canteen is in vogue right frominception. The conpl ai nant
is very well aware of the contract and the canteen contractor
who is managi ng the canteen. There are several decisions of
this Court holding that enploying contract |abour cannot be
agitated within the forumunder MRTU & PULP Act 1971

when there is specific remedy avail able in Contract Labour
(Regul ation & Abolition) Act, 1971. NMoreover, since it is a

di sput abl e point such dispute is required to be resolved
through the nmachinery provi ded under the |Industrial Disputes
Act, 1947, hence, any conplaint to that effect under MRTU &
PULP Act, 1971 is not maintainable. It is further reiterated
that working of the canteen is distinct and separate which is
neither incidental nor connected with the manufacturing

process of the factory. The canteen is exclusively run and
nmanaged by the contractor which is an outside agency.

6) On the above pl eadi ngs and on the basis of ‘the oral and
docunentary evi dence, the Industrial Court, by order dated
15.10. 1998, allowed the conplaint and decl ared that the

Conpany has commtted unfair |abour practice under Item?9

of Schedule IV of the MRTU & PULP Act, 1971 and further
directed the Conpany to cease and desi st such unfair |abour
practice. |In the sane order, the Industrial Court directed the
Conpany to absorb and make the canteen enpl oyees referred

to in the Annexure as permanent enpl oyees of the Conpany
fromthe date of its order. In addition to the sane, the

I ndustrial Court directed the Conpany to pay themthe wages

and other benefits like the |ast category of unskilled worknen
in the Conpany.

7) Aggrieved by the aforesaid order of the Industrial Court,
the Conpany preferred Wit Petition No. 6181 of 1998 before
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the H gh Court of Bonbay. The |earned single Judge, by order
dated 25.01.1999, confirmed the order of the Industrial Court
and disnmissed the wit petition. The said order of the |earned
singl e Judge was chal | enged before the Division Bench of the

Hi gh Court in L.P.A No. 58 of 1999. By order dated
22.03.1999, the said L.P.A. was summarily di sm ssed.
Questioning the same, the Conpany filed an appeal before this
Court in CGvil Appeal No.6120 of 1999 (@S.L.P.(C No. 9244 of
1999). By order dated 25.10.1999, this Court allowed the
appeal of the Conpany, set aside the order passed by the Hi gh
Court and remtted the matter to the High Court for deciding
the sanme on merits. Pursuant to the said direction, L.P.A No.
58 of 1999 was restored on its file and heard afresh and the

Di vi sion Bench by the inpugned order dismissed the Letters

Pat ent Appeal and confirmed the order of the Industrial Court.
Aggrieved by the aforesaid order of the Division Bench of the
H gh Court dated 20.01. 2000, the Conpany has filed the

present appeal

8) Heard M. P.P. Rao, |earned senior counsel for the
appel | ant'- Conpany and M. S.F. Deshnuk, |earned counse

for the respondent - Uni on.

9) The points for consideration in this appeal are (i) whether
the Industrial Court is justified in issuing direction to absorb
all the enpl oyees of the canteen in the conpany’ s enpl oynent
and pay them wages and other benefits to the extent of |ast
category of unskilled workers in the conpany; (ii) whether the
H gh Court is right in affirmng the said order?

10) Since, the Union has filed a conplaint under item9 of
Schedul e IV of the MRTU and PULP-Act, 1971, before going

into the nmerits, let us refer the Preanble and relevant

provi sions of the Act. The preanble of the MRTU and PULP

Act, 1971 reads as under: -

"An Act to provide for the recognition of trade unions for
facilitating collective bargaining for certain undertakings; to
state their rights and obligations; to confer certain powers on
unr ecogni zed unions; to provide for declaring certain strikes
and | ock-outs as illegal strikes and |ock-outs; to define and
provide for the prevention of certain unfair |abour practices;
to constitute courts (as independent nachinery) for carrying
out the purposes of according recognition to trade unions

and for enforcing the provisions relating to unfair practices;
and to provide for matters connected wth the purposes

af or esai d.

VWHEREAS, by Covernment Resolution, |ndustries and

Labour Departnent, No. |DA 1367-LAB-11, dated the 14th
February, 1968, the CGovernnent of Maharashtra appointed

a Committee called "the Commttee on Unfair Labour
Practices" for defining certain activities of enployers and
wor kers and their organi zati ons which should be treated as
unfair |abour practices and for suggesting action which
shoul d be taken agai nst enpl oyers or workers, or their
organi zations, for engaging in such unfair |abour practices;

AND WHEREAS, after taking into consideration the report of

the Conmittee the Governnent is of opinion that it is

expedi ent to provide for the recognition of trade unions for
facilitating collective bargaining for certain undertakings; to
state their rights and obligations; to confer certain powers on
unrecogni zed unions; to provide for declaring certain strikes
and | ock-outs as illegal strikes and |ock-out; to define and
provide for the prevention of certain unfair |abour practices;
to constitute courts (as independent nachinery) for carrying
out the purposes or according recognition to trade unions

and for enforcing provisions relating to unfair practices; and
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to provide for matters connected with the purposes
aforesaid; It is hereby enacted in the Twenty-second Year of
the Republic of India as follows:-"

Among the various definitions, we are concerned about Section
3(16) which refers to "unfair |abour practices” means unfair
| abour practices as defined in section 26. Chapter-Vl, Section
26 speaks about Unfair |abour practices. It reads:

"26. Unfair |abour practices

In this Act, unless the context requires otherw se, 'unfair
| abour practices’ nean any of the practices listed in
Schedules Il, 11l and IV."

Sections 4 and 5 refer Industrial Court and its duties. As per
Section 27, no enpl oyer or -union and no enpl oyees shal

engage in any unfair |abour practice. Section 28 provides

el aborate procedure for dealing with conmplaints relating to
unfair | abour practices. Section 30 speaks about powers of

I ndustrial and Labour Courts.” Section 32 mandates the Court
shal | have the power to decide all matters arising out of any
application or a conplaint referred to it for the decision under
any of the provisionsof the Act. Section 59 nakes it clear that
if any proceeding is initiated under the the MRTU and PULP

Act, 1971, no proceeding shall be entertained by any authority
in respect of those matters under the Bonbay Industria

Rel ati ons Act, 1946 (Bonbay Act) and Industrial Disputes Act,
1947 (in short "the I.D. Act"). Section 60 prohibits filing of
suits in any civil court in respect of the subject-matter of a
conpl aint or application to the I'ndustrial Court or Labour

Court under this Act.

11) Though an objection was raised as to limtation in filing
conpl aint before the Industrial Courtin view of reasons

adduced and accepted by the Industrial Court and the High

Court, we are of the view that there i's no need to el aborate the
same. We also reject the supplenentary objection, nanely,

the conplaint is hit by the principle of res judicata since
according to the Industrial Court, no sufficient naterial was

pl aced to throw the conplaint on the ground of earlier/parallel
proceedi ng i n any other forum

12) Conming to the main issue, according to the Union, the
Conpany i s having 500 enpl oyees working in the
manuf acturing and other activities. It is their specific case

that there is a canteen inside the canpus of the
manufacturing unit and it is a statutory canteen-and,
therefore, the enpl oyees working in the canteen nunbering 27
are the enpl oyees of the conmpany. It is not in dispute that the
provi sions of Factories Act, 1948 are applicable to the
Conpany. Section 46(1) mandates that the State Gover nnent

may rmake rules requiring that in any specified factory wherein
nore than 250 workers are ordinarily enpl oyed, a canteen or
cant eens shall be provided and naintained by the occupier for
the use of the workers. The presence of a canteen within the
Conpany prem ses and statutory provision as referred above
are not disputed. However, it is the case of the Conpany that
the enpl oyees in the canteen are working through a contractor
and, therefore, they are not entitled for status of pernanent
enpl oyees of the Conpany. M. P.P.Rao, |earned senior

counsel appearing for the appellant-Conpany, by draw ng our
attention to various decisions of this Court would submt that
unl ess rel ationship of enployer and enpl oyee exists, the
present issue/claimcannot be gone into by the Industria

Court under the provisions of the MRTU and PULP Act, 1971

In other words, according to him in view of the

obj ection/stand taken in the reply statenment before the
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I ndustrial Court, the issue raised by the Union cannot be
adjudicated and it is for the Union or worknen to get an order
under the provisions of the |I.D. Act and thereafter, approach
the Industrial Court for necessary relief, if any. On the other
hand, M. Deshmnuk, |earned counsel appearing for the
respondent - Uni on vehenently contended that in view of the

obj ect of the enactnment and all other details such as existence
of a canteen from several years, control and supervision by the
conpany, the contractor is only a nane-lender and the
Industrial Court has jurisdiction to go into the issue raised in
the conplaint. He further contended that based on the

rel evant acceptable materials, the Industrial Court granted
relief in favour of the Union which was rightly affirnmed by the
Hi gh Court and the sane cannot be lightly interfered under
Article 136 of the Constitution of |ndia.

13) In the earlier part of our judgnent, we have referred to
the claimof both parties as well as relevant provisions of the
the MRTU and PULP Act, 1971. Now |et us consider various
pronouncenents on the point in.issue. The earliest decision
relied on by the Conpany is General Labour Union (Red

Fl ag), Bombay vs. Ahnedabad Mg. & Calico Printing Co.

Ltd. and Others, 1995 Supp (1) SCC 175. |In that decision,
General Labour Union (Red Flag), Bonbay had filed a

conpl aint before the Industrial Court under the MRTU and

PULP Act, 1971 conpl ai ning of the breach of Itenms 1(a), (b),
4(a), (f) and 6 of Schedule Il and Itens 7, 9 and 10 of Schedul e
IV of the said Act. | The case of the conplainant-uni on was

that the 21 worknen who were working in one of the canteens

of the respondent-conpany, were not given the service
conditions as were available to the other worknen of the
conpany and there was also a threat of term nation of their
services. It is an admtted fact that these worknmen were

enpl oyed by a contractor who was given a contract to run the
canteen in question. The conplaint was filed on the footing
that the worknen were the enployees of the conpany and,
therefore, the breach conmtted and the threats of
retrenchments were cogni zable by the Industrial Court, under
the said Act. The conplaint proceeded on the basis as if the
wor kmen were a part of the work-force of the conpany. The

facts on record reveal that the workmen were never recogni sed
by the respondent-conpany as its workmen and it was the
contention of the conpany that they were not its enpl oyees.

The Industrial Court dism ssed the conplaint holding that

since the worknen were not the worknen of the respondent-
conpany, the conplaint was not naintainabl e under the said

Act. The High Court in wit petition confirmed the said finding
and di sm ssed the petition on the sane ground. Hence, the
Labour Uni on approached this Court by filing appeal. This
Court has concl uded as under: -

"2. As pointed out both by the Industrial Court and the

H gh Court, it was not established that the worknen-in

guestion were the worknmen of the respondent-conpany. \In

the circunmstances, no conplaint could lie under the Act as

is held by the two courts below. We, therefore, find nothing
wong in the decision inmpugned before us. The wor knen

have first to establish that they are the workmen of the
respondent - conpany before they can file any conpl ai nt

under the Act. Admittedly, this has not been done. It is open
for the workmen to raise an appropriate industrial dispute in
that behalf if they are entitled to do so before they resort to
the provisions of the present Act."

14) In Vividh Kangar Sabha vs. Kalyani Steels Ltd. and
Anot her, (2001) 2 SCC 381, simlar claimunder the MRTU
and PULP Act, 1971 was considered. The two-Judge Bench
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foll owi ng the General Labour Union (Red Flag), Bonbay

case (supra) dismssed the appeal filed by the workers-Union
on the ground that the conplaint was not naintainable.

Simlar direction as issued in General Labour Union (Red

Fl ag), Bonbay case (supra) has been issued in this case al so.
15) The next decision which is also under the MRTU and
PULP Act, 1971 is Cipla Ltd. vs. Miharashtra Genera

Kangar Union and Others, (2001) 3 SCC 101. Wen simlar

cl aimwas nmade by the trade-Union agai nst the Managenent \ 026
Cpla Ltd., the same was negatived by the Labour Court.
However, the Division Bench of the H gh Court took a different
view of the matter and allowed the conplaint. While

consi dering the appeal filed by Cpla, the two-Judge Bench
accepted the case of the Managenent and rejected the stand
taken by the trade-Union. The argunment of |earned senior
counsel appearing for the Union that in view of Section 32 of
the Act incidental question can be considered by the Industria
Court was not acceptable and this Court concl uded:

"11. Next decision relied upon by Shri Singhvi is Centra

Bank of India Ltd. v. P.S. Rajagopalan AIR 1964 SC 743 to
contend that even in cases arising under Section 33-C(2) of
the I ndustrial Disputes Act the scope, though very limnmted,
certain incidental questions can be gone into |ike a claimfor
speci al all owance for operating addi ng machi ne whi ch may

not be based on the Sastry Award nmade under ‘t he provisions

of Chapter V-A. The |earned counsel pointed out that in the
event we were to hold that it is onlyin clear cases or

undi sput ed cases the Labour Court or the Industria

Tri bunal under the Act can exam ne the conplaints nade

t hereunder, the whol e provision would be rendered otiose

and in each of those cases provisions of the Bonbay

Industrial Relations Act, 1946 or the Industrial Disputes Act
will have to be invoked. We are afraid that this argunent
cannot be sustained for the fact that even in respect of
clains arising under Section 33-C(2) appropriate dispute can
be raised in terns of Section 10 of the Industrial Disputes
Act and that has not been the position in the present case.

Nor can we say that even in cases where enpl oyer-enpl oyee

rel ationship is undi sputed or indisputably referring to the

hi story of relationship between the parties, dispute can be
settled and not in a case of the present nature where it is
clear that the workmen are working under a contract. But it

is only a veil and that will have to be lifted to establish the
rel ati onship between the parties. That exercise, we are
afraid, can al so be done by the Industrial Tribunal under the
Bonbay Industrial Relations Act, 1946 or under the

Industrial Disputes Act. Therefore, we are afraid that the
contention advanced very ably by Shri Singhvi on behalf of

the respondents cannot be accepted. Therefore, we hold that
the H gh Court went far beyond the scope of the provisions of
the Act and did not correctly understand the decisions of

this Court in Qujarat Electricity Board, Thermal Power Station
v. H nd Mazdoor Sabha (1995) 5 SCC 27 and Ceneral Labour

Union (Red Flag) v. Ahnedabad Mg. & Calico Printing Co. Ltd.
1995 Supp (1) SCC 175. The correct interpretation of these
decisions will lead to the result, which we have stated in the
course of this order."

By saying so, allowed the appeal filed by C pla Ltd.

15) The next decision heavily relied on the side of the
appel | ant - Conpany is Sarva Shram k Sangh vs. |ndian
Smelting & Refining Co. Ltd. and Qthers, (2003) 10 SCC

455. Here again, this Court considered the very sane

provi sions of the MRTU and PULP Act, 1971. Simlar
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contentions were raised by the Union and t he Managenent.
Basi ng reliance on General Labour Union (Red Flag) Bonbay
(supra) and Cipla Ltd. (supra), this Court concl uded:

"24. \005 \005. In order to entertain a conplaint under the
Maharashtra Act it has to be established that the clai mant

was an enpl oyee of the enpl oyer agai nst whom conplaint is
made under the ID Act. Wen there is no dispute about such

rel ationship, as noted in para 9 of C pla case the

Mahar ashtra Act woul d have full application. Wen that

basic claimis disputed obviously the issue has to be

adj udi cated by the forumwhich is conpetent to adjudicate.

The sine qua non for application of the concept of unfair

| abour practice is the existence of a direct relationship of
enpl oyer and enpl oyee. Until that basic question is decided,
the forumrecedes to the background in the sense that first
that question has to be got separately adjudicated. Even if it
is accepted for the sake of argunents that two foruns are
avai |l abl'e, the court certainly can say which is the nore
appropriate forumto effectively get it adjudicated and that is
what has ‘been precisely saidin the three decisions. Once the
exi stence of a contractor is accepted, it leads to an inevitable
conclusion that a rel ationship exists between the contractor
and the conpl ai nant. According to them the contract was a
facade and sham one whi ch has no real effectiveness. As
rightly observed in Cipla case it is the relationship existing
by contractual arrangenent which is sought to be

abandoned and negated and in its place the conplainant’s
claimis to the effect that there wasin reality a relationship
bet ween t he enpl oyer and the conpl ainant directly. It is the
establ i shnent of the existence of such an arrangenent

whi ch decides the jurisdiction. That being the position, Cpla
case rightly held that an industrial dispute has to be raised
before the Tribunal under the ID Act to have the issue
relating to actual nature of enploynment sorted out. That

being the position, we find that there is no scope for

reconsi dering C pla case the view which really echoed the

one taken about al nbst a decade back."

16) In Gswal Petrochenicals vs. Govt. of Maharashtra

and OGthers, (2005) 12 SCC 433 which is also a two-Judge

Bench, while considering the very sane Act, nanely, the

MRTU and PULP Act, 1971 foll owi ng the judgnent of this

Court in G pla Ltd. (supra) disposed of the appeal on the
sane termns.

17) Though M. Deshnuk, |earned counsel for the Union
relied on several decisions and also highlighted that all the
above referred decisions are distinguishable, it is useful to
refer to a three-Judge Bench decision of this Court in Indian
Petrochem cal s Corporation Ltd. and Another vs. Shram k

Sena and OGthers, (1999) 6 SCC 439. This is an appea
preferred by Ms Indian Petrochenicals Corporation Limted
and anot her (Managenent) agai nst an order dated 29-8-1997
made by the High Court of Judicature at Bonbay in WP. No.
2206 of 1997 filed by the Shram k Sena and anot her

(wor kmen). Against the very same judgnent, the workmen

also filed appeal being C. A No. 1855 of 1998. Both the
appeal s cl ubbed toget her, heard and di sposed of by the said
conmon judgrment. The worknmen therein filed a wit petition
before the H gh Court of Bombay for a declaration that the

wor kmen whose nanes are shown in Ex. 'A annexed to the

said petition, are the regul ar worknen of the Management and
are entitled to have the sanme pay scal es and service conditions
as are applicable to regular worknen of the Managenent. It

was further prayed that a direction be given to the

Managenment to absorb the workmen listed in the said Ex. "A
with effect fromthe actual date of their entering into the
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service of the canteen of the Managenent and to pay them al
consequential benefits including arrears of wages etc.

18) According to the worknen, the workers listed in Ex. "A to
the petition are working in the canteen of the Managenent in
its factory at Nagothane, District Raigad in the State of
Mahar ashtra, and the Management was treating them as

persons enpl oyed on contract basis through a contractor

naned M's Rashnmi Caterers, who was inpleaded in the wit
petition as Respondent 5. |t was contended on behal f of the
above worknen that the factory of the Managenent where the
wor kimen are enpl oyed, is governed by the provisions of the

I ndi an Factories Act, 1948 and the canteen where the said

wor knmen are enployed is a statutory canteen established by
the Managenent as required under the said provisions of the
Act. It was further contended that the said canteen is

mai nt ai ned for the benefit of the workmen enpl oyed in the
factory and the Managenment had direct control over the said
wor kmen and t hat Respondent 5, though shown as a

contractor, has no control over the Managenent,

adm ni stration and functioning of the said canteen. The
canteen is a part of the establishnent of the Management and
the workers working in the canteen are the worknen of the
sai d Managenent. The further contention of the workmen was
that the work carried on-by themin the said canteen is
perennial in nature and the canteen is incidental to and is
connected with the establishnent of the Managenent. It is
their further case that the Managenent is denying the said
wor kmen the status of its regular enployees and was treating
them as contract enpl oyees contrary to the statutory

provi sions and judicial pronouncenents of this Court.

19) On behal f of the Managenent, it was contended before
the Hi gh Court that it was a public sector undertaking and it
cannot appoint any person in contravention-of the recruitnent
policy which requires the Managenent to follow a roster
system Therefore, apart fromthe fact that the worknen were
not in the regular enploynment of the said Management, the
absorption or regul arisation of the services of the said

wor kmen woul d contravene Article 16(4) of the Constitution
and woul d al so contravene the reservation policy which is
applicable for recruitment in the establishnent managed by it.
20) The High Court, follow ng the decision in-Parima
Chandra Raha vs. LIC, 1995 Supp (2) SCC 611 allowed the

wit petition holding that since the workmen whose nanes

were found in Annexure 'A to the petition are working in the
statutory canteen of the Managenent, they are entitled to be
absorbed in the enploynent of the said Managenment and al so

i ssued directions in regard to absorption of the enployees.
21) Bei ng aggrieved by the said judgment and order of the
H gh Court, the Managenent has preferred C. A No. 1854 of

1998 and bei ng aggri eved by the conditions inposed while
directing the absorption of the enployees, on behalf of the
wor kmen C. A. No. 1855 of 1998 has been preferred before this
Court.

22) Para 10 of the said decision shows that while considering
at the SLP stage for granting | eave, a two-Judge Bench of this
Court observed that the questions involved in these appeal s
are of considerable inportance and it will be desirable if the
sane is decided by a Bench of three Judges. Consequently,
both the appeals were heard by a three-Judge Bench. Simlar
contentions as raised in the case on hand were raised on
behal f of the Managenent and Workmen. No doubt, taking

note of the definition 2(1) of the Factories Act which defines
"worker", did not accept the worknen's contention that

enpl oyees of a statutory canteen ipso facto becone the

enpl oyees of the establishment for all purposes. After
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consi dering Parinmal Chandra Raha's case (supra) and

MM R Khan vs. Union of India, 1990 Supp SCC 191 and
Reserve Bank of India vs. Wrknmen, (1996) 3 SCC 267, this
Court concluded that the workmen of a statutory canteen
woul d be the workmen of the establishnent for the purpose of
the Factories Act only and not for all other purposes. Had the
t hree- Judge Bench stopped therein, we have no other option
except to apply the principle as stated in General Labour
Union (Red Flag) case (supra), Vividh Kangar Sabha case
(supra), G pla Ltd. case (supra), Sarva Shram k Sangh

case (supra) and Oswal Petrochem cals. However, from

para 23 onwards, the three-Judge Bench di scussed the main

i ssue with which we are concerned, nanely, "whether fromthe
material on record it coul d be held that the workmen are, in
fact, the enpl oyees of the Managenent for all purposes”.
Since the factual details that arose in the Indian
Petrochenical s case (supra) are identical to the case on
hand, we reproduce the follow ng discussion and the ultimte
concl usi on:

"25. Though the canteen in the appellant’s establishnment is
bei ng managed by engaging a contractor, it is also an
admitted fact that the canteen has been in existence from
the inception of the establishment. It is also an admtted fact
that all the enpl oyees who were initially enployed and those
inducted fromtine/'to tine in the canteen have continued to
work in the said canteen uninterruptedly. The enpl oyer
contends that this continuity of enploynent of the

enpl oyees, in spite of there being a change of contractors,
was due to an order made by the Industrial Court, Thane, on
10- 11- 1994 wherein the Industrial Court heldthat these
worknmen are entitled to continuity of service in the sane
canteen irrespective of the change in the contractor.
Consequently, a direction was issued to the Managenent
herein to incorporate appropriate clauses in the contract
that may be entered into with any outside contractor to
ensure the continuity of enployment of these worknen. The
Managenent, therefore, contends that the continuous

enpl oyment of these workmen is not voluntary. A perusal of
the said order of the Industrial Court shows that these

wor kmen had contended before the said Court that the
Management was indul ging in an unfair labour practice and

in fact they were enpl oyed by the Conpany. They specifically
contended therein that they are entitled to continue in the
enpl oyment of the Conpany irrespective of the change in the
contractor. The Industrial Court accepted their contention as
agai nst the plea put forth by the Managenent herein. The
enpl oyer did not think it appropriate to challenge this

deci sion of the Industrial Court which has beconme final. This
clearly suggests that the Managenment accepted as a nmatter

of fact that the respondent workmen are pernmanent

enpl oyees of the Managenent’s canteen. This is a very
significant fact to show the true nature of the respondents’
enpl oyment. That apart, a perusal of the affidavits filed in
this Court and the contract entered into between the
Managenent and the contractor clearly establishes:

(a) The canteen has been there since the inception of the
appel lant’s factory.

(b) The worknen have been enployed for |ong years and
despite a change of contractors the workers have conti nued
to be enployed in the canteen

(c) The prem ses, furniture, fixture, fuel, electricity, utensils
etc. have been provided for by the appellant.

(d) The wages of the canteen workers have to be rei nbursed
by the appell ant.

(e) The supervision and control on the canteen is exercised
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by the appellant through its authorised officer, as can be
seen fromthe various clauses of the contract between the
appel l ant and the contractor.

(f) The contractor is nothing but an agent or a nanager of
the appell ant, who works conpl etely under the supervision,
control and directions of the appellant.

(g) The worknen have the protection of continuous

enpl oyment in the establishment.

26. Considering these factors cumulatively, in addition to
the fact that the canteen in the establishment of the
Management is a statutory canteen, we are of the opinion
that in the instant case, the respondent worknen are in fact
the worknen of the appel lant Managenent.

27. At this stage, it is necessary to note another argunent of
M  Andhyarujina that in'viewof the fact that there is no
abolition of contract |abour in the canteen of the appellant’s
establishnment, it i's open to the Managenent to nanage its
canteen through a contractor. Hence, he contends that by
virtue of 'the contract entered into by the Managenment with
the contractor, the respondent worknmen cannot be treated

as the enployees of the Managenent. This argunment woul d
have had some substance if inreality the Managenent had
engaged a contractor who was whol |y i ndependent of the
Managenent, but we have conme to the conclusion on facts

that the contractor inthe present case i s engaged only for
the purpose of record and for all purposes the worknmen in
this case are in fact the workmen of the Managenment. In the
background of this finding, the |ast argunment of M
Andhyar uj i na should also fail."

23) In the light of above background, let us consider the
factual details available and as asserted in the conpl aint of
the Union filed in our case. |In order to establish the specific
plea raised in the conplaint, the conplainant has exani ned
one Dagdu Deshmukh and Shankar Nam Patil. Both of them

are working in the canteen. According to Deshmukh, he

joined the Conpany on 22.02.1982 and accordi ng to Shankar

he is in the service of the Conpany from 01.11.1989. The
Conpl ai nant has enclosed a |ist of the enpl oyees working in
the canteen in the Annexure to the conplaint. —The Industria
Court, on perusal of the said list, found that they joinedthe
service in different years since 1978 till 1992. Mst of them
have worked for nore than 10 years. The Industrial Court has
al so concluded that their dates of joining nentioned in
Annexure to the conplaint have not been di sputed by the
Conpany. It is also denonstrated before the Court that there
wer e nunmber of contractors since 1971 till the contract was
taken by Ms Ganbhir Caterers, since 1965 to 1968 one

Mehra was the canteen contractor. Thereafter, in 1968, one
S.S. Shetty worked as a Canteen Contractor. He was running
the said canteen for 14 years. Thereafter, the Universa
Caterer was the Canteen Contractor from 1981 to 1995. | After
1995, Ganbhir Caterer is the Canteen Contractor. It is
relevant to nmention and in fact not disputed that in spite of
the changes in the Canteen Contractor the service of the

cant een enpl oyees conti nued and they were not issued fresh
appoi nt nent orders by any of the canteen contractors
including the |last one, nanely, Ganbhir Caterer

24) The I ndustrial Court anal ysed the evidence of
Conpl ai nant’ s witness and al so the evidence of the Conpany.
From the evidence and other materials, the Court noted the
following information:

(a) Cant een has been in existence since 1965.

(b) Cant een enpl oyees were working in four shifts.

(c) Canteen is situated in the company prem ses.
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(d) The conpany has provided utensils, gas and other

articles like chair, table, etc.

(e) The conpany has al so provided roomto the canteen

enpl oyees for their residential conplex.

(f) Seven to Ei ght enpl oyees who are bachel ors are

residing in the said room

(9) The conpany has provided electricity and water.

Respective charges are not being deducted fromthe
wages of the enpl oyees.

(h) The conpany has al so supplied unbrellas for the
rai ny season.

(1) The conpany is payi ng mai nt enance charge and
electricity charge and other expenses of the canteen

(i) Al the facilities including prenises to the canteen
are provided by the conpany.

(k) The wages of enpl oyees of the canteen are

rei mbursed by the conpany.

(1) The conpany i s purchasing the food itens.

(m When ever there is rise in the wages of the

enpl oyees, it is the conpany who is to pay the

sane.

(n) The conpany is providing three sets of uniforns to
the enpl oyees and al so provi ding service

washer men.

(o) The enpl oyer’ s contribution P.F. is reinbursed by

t he conpany.

(p) In the past the company has regul arized sonme of the

enpl oyees working i'n'the canteen

Fromthe above, it is clear that all the facilities to the canteen
are provi ded by the conpany.

25) It is true that Sridhar Bhandari, the Manager of Ganbhir
Caterer, in his evidence has stated that the workers are

keepi ng the attendance card, muster roll (Ex.C 12 and C 13)

and paynent details of Ganbhir Caterer. ~1n view of the above
statement, the Industrial Court ventured to find legitimte
control over the activities of the canteen enpl oyees. Wile
considering the said issue, the Court verified various terns of
agreenment dated 28.11.1995. The relevant terns have been
reproduced in para 49 of the order of the Industrial Court

which clearly showthat it is the duty of the conpany to

provi de canteen premises free of rent along with free water,
electricity, fuel, furniture, fixtures, crockery and all cooking
utensils. It further shows that the conpany has fixed the rate
of nmeal s, eatables, snacks, tea and beverages etc. ~As rightly
poi nted out by the Industrial Court, apart fromthe evidence

let in on the side of the union and the conpany fromthe terns
of contract, it is clear that it is the duty of the conpany to
provide sufficient prem ses, furniture, fuel, gas, electricity,
wat er and al so | aid down several procedure as to how food

items to be supplied. As rightly concluded by the I'ndustria
Court, the conmpany has clearly laid down the quality,

quantity, the rates and manner of supplying food articles.

After adverting to clause (d) (1)(2) of the agreenent, ‘the

I ndustrial Court has concluded that though responsibility is
cast upon the contractor to nake paynent of wages, P.F.
contribution etc. on submission of the bills, the anpbunts are

to be paid/rei nbursed by the conpany. The above details

clearly show that though certain amounts are being paid by

the contractor, in the real sense, ultimtely, it is the conpany
whi ch pays all the anmounts. Fromthe evidence and the
materials, it is also clear that the activities of the worknen in
the canteen, their suitability to work, physical fitness are
ultimately controlled by the conpany. 1In those

circunstances, the Industrial Court is perfectly right in
arriving the conclusion that the evidence coupled with the
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terns of agreenment show that the contract is nothing but

paper agreenment. As stated earlier, in spite of change of
several contractors, neither the worknen were replaced nor
fresh appoi ntnents were nade. On the other hand, sane

wor kmen were continuing even on the date of filing of the
conplaint. Taking note of all the above-nentioned rel evant
materi al s, special circunstances and nost of the enpl oyees

are working for nore than 10-15 years and finding that there

is no valid reason for the conmpany to deny their pernanency,
the Industrial Court rightly concluded that the conpany has
conmitted unfair |abour practice under Item9 of Schedule IV

of the MRTU and PULP Act, 1971 and issued appropriate
directions. Wth the materials placed, we are also of the

opi nion that even though the record shows that canteen is

being run by the contractor, ultimte control and supervision
over the canteen is of the Conmpany. |nasnuch as the facts on
hand are identical ‘to the decision in Indian Petrochemnicals
Corpn. Ltd. case (supra) which iis a three-Judge Bench

deci si on which was not cited before any of the decisions relied
on by the conpany, in view of the circunstances narrated in

the earlier paras, we accept the conclusion arrived by the

I ndustrial Tribunal

26) Conming to the inpugned order of the High Court, it is
argued that in spite of the earlier direction of this Court in SLP
(O No. 9244 of 1999, the Hi gh Court has not adverted to the
rel evant aspects and conmitted the sanme error in confirmng

the order of the Industrial Court. [In the light of the said
contention, we have gone through the inpugned decision of

the H gh Court, which clearly shows that the H gh Court was
consci ous about the observation of this Court. The H gh Court
order further shows that it has adverted to the relevant details
furni shed before the Industrial Court and analysed the sane

and finally after recording that the finding of fact arrived by
the Industrial Court cannot be terned as perverse and they

are based on proper appreciation of evidence and sound
reasoni ng di smssed the Letters Patent Appeal. W do not see
any error or infirmty in arriving such conclusion. On the

ot her hand, as discussed above, we are in entire agreenent

with the conclusion arrived by the Industrial Court and
affirmed by the Hi gh Court.

27) In the light of what has been stated above and in view of
abundant factual details as nentioned in para 24 of this
judgrment as well as the reasonings as laid down in Indian
Petrochem cals Corpn. Ltd. case (supra), we reject the

stand taken by the appell ant-Conpany. Accordingly, the

appeal fails and the sane is dismssed. Inasmuch as the

I ndustrial Court has issued directions as early as on

15.10. 1998 and not inplemented due to court proceedi ngs, we
direct the appellant-Conpany to inplenent the sane within a
period of three nmonths fromthe date of receipt of copy of this
judgment. No costs.




