NON- REPORTABLE

N THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NQ 1811 OF 2007

RAJ KUMARI & ANR. . APPELLANT( s)
VS.

KRISHNA & ORS. ... RESPONDENT(s)

JUDGMENT

ANIL R. DAVE, J.

1. Bei ng aggrieved by the judgnent delivered in Regul ar
Second Appeal No.959 of 2001 and CM No.4711-C of 2002 and
Cross bjection No.17-C of 2001, dated 21st Septenber, 2005,
by the High Court of Punjab & Haryana at Chandigarh, this

appeal has been filed by the original defendants.

2. Facts leading to the present litigation in a nutshel

are as under

Late Shri Atam Parkash had married to Snt. Raj Kunmar
on 20th Septenber, 1961 as per H ndu rites and custons and
by that marriage, they had a daughter naned Ms. N shoo @
Meeshu. During the subsistence of the afore-stated
marriage, l|late Shri Atam Parkash also nmarried to Snt.

Kri shna on 16th June, 1970 at Arya Samaj, Anarkali, Mandir
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Marg, New Del hi, and by the second narriage they had a

daught er naned Payal .

3. During his life tinme, late Shri Atam Parkash had
executed a Registered WII on 9th April, 1982 and by virtue
of which he had bequeathed his novable and i movable
properties in favour of Sm. Krishna and his daughter

Payal .

4. Upon death of Shri Atam Parkash, his second wfe
Krishna and his daughter Payal had filed Cvil Suit No.322
of 1996 in the Court of Ilearned Cvil Judge, Junior
Di vi sion, Sonepat (Haryana) for a declaration to the effect
that they were the only heirs of |ate Shri Atam Prakash and
therefore, they were entitled to all the properties of late
Shri Atam Parkash. In the said Suit, Snt. Raj Kumari, the
first wife of late Shri Atam Parkash and his daughter,
Ni shu, were defendants. The Trial Court cane to the
conclusion that in pursuance of the WII| executed by |ate
Shri  Atam Parkash, novable and immovable properties
mentioned in the WII were to be inherited by the
plaintiffs and so far as other properties, which were not
specifically nentioned in the WII, including pension and
other retirenent benefits, which would arise upon death of
| ate Shri Atam Parkash, should be given to all the |egal
heirs, i.e., the defendants, nanely, (i) Snmt. Shanti Devi,

not her of the deceased, (ii) Snt. Raj Kumari, his first
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wife and (iii) N shoo, his daughter and (iv) his daughter
Payal, Plaintiff No.2, in accordance with the provisions of

t he H ndu Successi on Act.

5. Bei ng aggrieved by the judgnent and decree passed by
the trial court, three appeals had been filed before the
Additional D strict Judge, Sonepat, and all the appeals

were di sm ssed.

6. The present respondents, namel y, the original
plaintiffs, had filed Regul ar Second Appeal No.959 of 2001
before the Hi gh Court and the H gh Court was pleased to
allow the said appeal. By virtue of the inpugned judgnent,
the H gh Court has held that all the properties including
the benefits in the nature of pension, etc., should be
given to the plaintiffs and therefore, this appeal has been
filed by the original defendants challenging the validity

of the said judgnent.

7. W have heard the |earned counsel appearing for the
appel lants, who has submtted that the H gh Court has
commtted a grave error by allowng the appeal wthout

fram ng a substantial question of |aw

8. It has been further submtted by himthat there were

three shops belonging to late Shri Atam Parkash as on 9th

April, 1982 and the said shops had not been referred to in
the afore-stated WII. The said shops ought to have been
3
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treated as having been inherited by the present appell ants,

i.e., the first wife and daughter N shoo.

9. It has been further submtted that the WII which had
been executed on 9t April, 1982, is not a valid WIIl and
therefore, all the courts below were in error by declaring
that the plaintiffs were rightful heirs of late Shri Atam

Par kash.

10. Lastly, it has been submtted by him that |ate Shri
At am Parkash was an enployee of Haryana State Electricity
Board and as per rules & regulations pertaining to service
conditions of its enployees, pension and other retirenent
benefits ought to have been given to the present
appellants, i.e., Snm. Ra Kumari, the first wfe and

Ni shoo, the daughter of the deceased.

11. The respondents have been duly served and M. Bhaskar
Y. Kulkarni, has filed Vakalatnama for the respondents.
Today, M. Vikas Mhajan, |earned counsel, who has appeared
for M. Bhaskar Y. Kulkarni, has submtted that he has no
instructions, especially in view of the fact that Shri
Kul karni had given “No (bjection Certificate” to another
Advocate, whose nanme he does not remenber. However, he has
made efforts to assist the Court. He has subnmitted that
t he inpugned judgnent delivered by the H gh Court is just
and proper because, according to him when a WIIl had been

executed in favour of the original plaintiffs/respondents
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herein, pension and other retirenent benefits, which had
arisen by virtue of service rendered by late Shri Atam
Parkash to the Haryana State Electricity Board should al so
be given to the respondents. He has further submtted that
the WII was genuine and as it had been proved before the

Trial Court, this Court normally should not |ook into the

guestion with regard to validity of the WIIl, especially
when execution of a WIIl is a question of fact.
12. The learned counsel has thus submtted that the

i mpugned judgnment is just and proper and this Court should

di sm ss the appeal .

13. Upon hearing the | eaned counsel and going through the
relevant record, in our opinion, the Hgh Court has
commtted an error by comng to a conclusion that even
pensi on and other benefits, which late Shri Atam Parkash
woul d have got upon his retirenent, should be given to Sm

Kri shna and Payal .

14. Normal ly, pension is given to the legally wedded wfe
of a deceased enpl oyee. By no stretch of inmgination one
can say that the plaintiff, Snt. Krishna was the legally
wedded wife of late Shri Atam Parkash, especially when he
had a wife, who was alive when he married to another woman
in Arya Samaj tenple, as submtted by the |earned counse
appearing for the appellants. W are, therefore, of the

view that the H gh Court should not have nodified the
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findings arrived at and the decree passed by the trial
court in relation to the pensionery benefits. The
pensi onery benefits shall be given by the enployer of late
Shri Atam Parkash to the present appellants in accordance
with the rules and regul ati ons governing service conditions

of late Shri Atam Prakash.

15. So far as the subm ssions with regard to three shops
are concerned, we are of the view that the said subm ssions
cannot be accepted. It is an admtted fact that the said
three shops had been constructed in a prem ses which has
been bequeathed by late Shri Atam Parkash to the
plaintiffs/respondents. The details of the said house had
been given in the WII which had been executed on 9th April,
1982. The said shops are part of House No.6-A Khanna
Col ony, Sonepat. If the said house has been clearly
described in the WIIl and it has been bequeathed to the
plaintiffs, we see no reason to say that the findings of
the trial court are incorrect. It is also pertinent to
note that by virtue of the WII executed by late Shri Atam
Parkash all immovable properties belonging to the deceased
have been bequeathed to the plaintiffs. In such a case,
t he i movabl e properties, which have been described in the
said WIIl, would invariably be inherited by the plaintiffs.
Therefore, we decline to accept the subm ssions nmade by the
| earned counsel for the appellants that the said three

shops shoul d be inherited by the present appellants.
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16. For the reasons stated herei nabove, we set aside the
i npugned judgnent delivered by the H gh Court and restore
the decree passed by the trial court, which had been
confirmed by the Appellate Court. The appeal stands

di sposed of as allowed with no order as to costs.

.............. J.
[ANIL R DAVE]

.............. J.
[R K. AGRWAL]

.............. J.
[ R BANUMATHI ]
New Del hi
26t February, 2015.
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