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1. Leave granted.
2. Heard bot h sides.
3. On behal f of the Data Access (India) Limted, two

cheques were issued to the respondent '\ 026 Bharat Sanchar

Ni gam Linmited (hereinafter referred to as, "B.S.N.L."). The
cheques were dated 31.8.2004. The cheques were duly

presented by the B.S. N L. but were dishonoured for

i nsufficiency of funds. B.S.N-L. thereupon issued requisite
notices calling upon the Data Access (India) Linted to pay the
anmounts due under the cheques. The paynents not having

been nade, B.S.N. L. filed a conpliant under Section 138 of the
Negoti abl e I nstruments Act.

4, In the conmplaint, (B.S.N.L. alleged that the cheques
were issued to it by the Data Access (India) Limted in

di scharge of a pre-existing liability based on the business
transacti ons between the conpani es. - The appellant herein

and respondent No. 2 in the conplaint were the Directors of
respondent No. 1 Company and they were in charge of and
responsi ble for the conduct of the business of Data Access
(India) Limted. The relevant statenent in the conpl aint read:
"That accused No. 1 is a conpany incorporated

under the Conpanies Act. Accused Nos. 2 and

3 are its Directors. They are incharge of and

responsi ble to accused No.1 for conduct of

busi ness of accused No. 1 Conpany. They are

jointly and severally liable for the acts of

accused No. 1."

The conplaint also stated that in response to the notice issued
by B.S.N. L., a reply had been sent claimng that the appellant
was no |longer the Chairman or Director of Data Access (India)
Limited and accused No. 2 was not aware of the issuance of

the cheques. These statenents were fal se and by not keeping
sufficient funds in their account and failing to pay the cheque
amount on the service of the notice, all the accused committed
an of fence as contenplated in Section 138 of the Negotiabl e
Instrunents Act and they were |iable to be proceeded agai nst.
The conplaint also asserted that all the accused were guilty of
the offence in ternms of Section 138 of the Negotiable
Instrunents Act and were liable to be punished therefor.
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5. The appel | ant herein nmoved the H gh Court under
Section 482 of the Code of Criminal Procedure seeking the
guashi ng of the conplaint insofar as it related to him The
appel | ant pl eaded that he was nom nated as Honorary

Chai rman without any renmuneration, sitting fee etc. by the

i nvestors and pronoters of the Conpany of Data Access (India)
Limted on 24.7.2004 and he was desi gnated as Chairman of

the Conpany. Being a nom nated Chairnman and hol di ng an
Honorary post in the Conpany, he was never assigned with

any of the Company’s financial or other business activities.
He was the Chairman for nane sake and was never entrusted
with any job or business or constituted a signing authority.
He had resigned effectively on 26.8.2004 when probl ens

bet ween the pronoters and investors of Data Access (India)
Limted started developing.. The two cheques that were the
subj ect matter of the conplaint; were dated 31.8.2004, after
the appellant had effectively resigned. He had not signed
those cheques.” He was not liable. According to him the Data
Access (I'ndia) Limted had two Managing Directors at the

rel evant time and they were the ones who were invested with
substanti al powers of nanagenent of the Conpany and as

such the Managing directors were involved in the day to day
affairs of the Conpany and not hinself, who had only acted
for a short period 'as Honorary Chairman. The conplaint did
not contain adequate avernents to justify initiation of a
crimnal proceedi ng agai nst himand hence the conplaint was
liable to be quashed.

6. On behalf of B.S.N. L., it was contended that the
Petition under Section 482 of the Code of Crim nal Procedure
was not naintainable and that the questions sought to be

rai sed by the appellant were questions that had to be decided
at the trial. The conpl aint disclosed sufficient materials
justifying the commencenent of the proceedi ngs agai nst Data
Access (India) Limted and the other two accused including the
appel l ant. The appell ant who was the Chairnman of the Data
Access (India) Limted was incharge of and responsible to the
Conpany for the conduct of its business, and no occasi on had
arisen for quashing the conplaint. The question whether a
person is incharge of and responsi ble for the conduct of the
busi ness of the Conpany, is to be adjudged during thetrial on
the basis of the materials to be placed on record by the
parties. That could not be decided at the stage of a notion
under Section 482 of the Code of Crimnal Procedure.

7. The High Court, on going through the conplaint in
the context of Sections 138 and 141 of the Negoti able

I nstruments Act, canme to the conclusion that the court could

not decide the pleas put forward by the appellant in dealing
with a petition filed under Section 482 of the Code of Crinina
Procedure and that the defences sought to be put forward by

the accused had to be established at the trial. Taking the view
that the conplaint disclosed adequate material for proceeding
agai nst the appellant in terns of Section 138 read with

Section 141 of the Negotiable Instrunents Act, the H gh Court
refused to accede to the prayer of the appellant and di sm ssed
the application filed under Section 482 of the Code of Crim nal
Procedure. Challenging the said order of the High Court, this
appeal is filed by the appellant.

8. Learned Seni or Counsel for the appellant brought to
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our notice a nunber of decisions of this Court on what should
constitute sufficient allegations in a conplaint under Section
138 of the Negotiable Instrunent Act when a prosecution is
sought agai nst a Conpany and its officers, in ternms of Section
141 of the said Act. Learned counsel placed considerable
reliance on the decision of this Court in S.MS.
Pharmaceuticals Ltd. Vs. Neeta Bhalla & Anr. [(2005) 8
S.C.C. 89]. Therein, this Court observed:

"In the present case, we are concerned with

crimnal, liability on account of dishonour of

cheque. It primarily falls on the drawer

conpany and is extended to officers of the

Conpany. The normal rule in the cases

involving crimnal liability is against vicarious
liability, that is, no one is to be held crinnally
liable for an act of -another. This normal rule

is, however, subject to exception on account of

speci fi.c provision being made in statutes

extending liability to others. Section 141 of the

Act is an instance of specific provision which

in case an offence under Section 138'is

conmitted by a Conpany, extends crimna

liability for dishonour of cheque to officers of

the Company. Section 141 contains conditions

whi ch have to be satisfied before the liability

can be extended to officers of a conpany.

Since the provision creates crimnal Iiability,

the conditions have to be strictly conplied

with. The conditions are intended to ensure

that a person who is sought to be nade

vicariously liable for an offence of which the
principal accused is the Conpany, had arole

to play in relation to the incrimnating act and
further that such a person shoul d know what

is attributed to himto make himliable. In

ot her words, persons who had nothing to do

with the matter need not be ropediin. A

conpany being a juristic person, all its deeds

and functions are result of acts of others.

Therefore, officers of a Conpany who are

responsi ble for acts done in the name of the

Conpany are sought to be nade personally

liable for acts which result in crimnal action

bei ng taken agai nst the Conpany. It nakes

every person who at the tinme the of fence was
conmitted, was incharge of and was

responsi ble to the Conpany for the conduct of

busi ness of the Conpany, as well as the

Conpany, liable for the offence. The proviso to

the sub-section contains an escape route for

persons who are able to prove that the offence

was comitted without their know edge or that

they had exercised all due diligence to prevent

conmi ssion of the offence.™

After referring to a nunber of earlier decisions, this Court
sumed up the legal position and | aid down:

"It is necessary to specifically aver in a

conpl ai nt under Section 141 that at the time

the of fence was commtted, the person accused

was in charge of, and responsible for the

conduct of business of the conpany. This

averment is an essential requirenment of

Section 141 and has to be made in a
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conplaint. Wthout this avernent bei ng nmade
in a conplaint, the requirenments of Section
141 cannot be said to be satisfied."

Dealing with the question whether a Director of a Conpany
woul d be deened to be in charge of, or responsible to, the
Conpany for conduct of the business of the Conmpany and,
therefore, deemed to be guilty of the of fence unl ess he proves
to the contrary, this Court held:

"The answer to question posed in sub-

para (b) has to be in negative. Merely

being a director of a conpany is not

sufficient to nake the person |iable under

Section 141 of the Act. A director in a

conpany cannot be deened to be in

charge of and responsible to the conpany

for conduct of its-business. The

requi rement of Section 141 is that the

per son sought to be nmade |iabl e should

be in charge of and responsible for the

conduct of the business of the conpany

at the relevant tine. This has to be

averred as a fact as there is no deened

liability of a director in such cases."”

Answering the question whether even in the absence of
avernents the signatory of the cheque or the managi ng
directors could be taken to be in charge of the Conpany and
responsi bl e to the Conpany for the conduct of its business
and coul d be proceeded agai nst, the answer was as foll ows:
"The answer to question (c) has to be in

affirmati ve. The question notes that the

Managi ng Director or Joint Managi ng

Director would be admittedly in charge of

the conpany and responsi ble to the

conpany for conduct of its business.

When that is so, holders of such positions

in a conpany becone |iabl e under

Section 141 of the Act. By virtue of the

of fice they hold as Managing Director or

Joi nt Managi ng Director, these persons

are in charge of and responsible for the

conduct of business of the conpany.

Therefore, they get covered under Section

141. So far as signatory of a cheque

whi ch i s dishonoured is concerned, he is

clearly responsible for the incrimnating

act and will be covered under Sub-section

(2) of Section 141."

9. It was submitted by | earned Senior Counsel for the
appel l ant that the allegations in the conplaint against the
appel l ant did not contain sufficient avernents to justify the

i ssue of process to the appellant and therefore the conplaint
ought to be quashed. Learned counsel also relied heavily on
the decision in Saroj Kunmar Poddar Vs. State (NCT of Del hi)

& Anr. [2007 (2) SCALE 36], wherein two |earned judges of

this Court held that the conplaint in that case did not satisfy
the requirenents of Section 138 read with Section 141 of the
Negoti abl e I nstruments Act. Learned counsel referred us to
paragraphs 13 to 18 of that decision with particular reference
to the allegations in the conplaint in that case and subnitted
that in the case on hand al so, the conplaint was along the

sane lines and read in the context of that decision, it must be
hel d that no adequate material was disclosed for proceeding
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agai nst the appellant on the conplaint.

10. Learned counsel for B.S.N. L., on the other hand,
submitted that the conplaint contai ned adequate avernments
justifying the initiation of prosecution against the appellant for
the of fence under Section 138 of the Negotiable Instruments

Act and the High Court was right in refusing to quash the
conpl ai nt under Section 482 of the Code of Crinina

Procedure leaving it to the appellant to establish his defence at

the trial. Learned counsel relied on S.V. Mizundar & O's.
Vs. Qujarat State Fertilizer Co. Ltd. & Anr. [(2005) 4 S.C.C
173] in support. In his reply, |earned Senior Counsel for the

appel l ant referred to Pepsi Foods Ltd. & Anr. Vs. Specia
Judicial Magistrate & Os. [(1998) 5 S.C.C. 749] and
submitted that an application of mnd was needed before the
i ssuance of process and on-the avernments in the conplaint in
this case no process could have been issued against the
appel lant. He therefore reiterated that the conpl aint was
liable to be quashed.

11. The Law Merchant treated negotiabl e instrunents
as instrunments that oil ed the wheels of commerce and
facilitated qui ck and pronpt deals and transactions. This
continues to be the position as now recogni zed by | egislation

t hough possibly a change is taking place with the advent of
credit cards, debit cards and so on. It was said that negotiable
instruments are nmerely instrunments of credit, readily
convertible into noney and easily passable fromone hand to
another. Wth expanding conmerce, grow ng denmand for

noney could not be met by nere supply of coins and the
instrunment of credit took the function of noney which they
represented and thus becane by degrees, articles of traffic. A
man dared not di shonour his own acceptance of a bill of
exchange, lest his credit be shaken in the comercial world.
The Negotiable Instruments Act, 1881 is understood to be an
enactment codifying the |l aw on the subject. A cheque is an
acknow edged bill of exchange that is readily accepted in lieu
of payment of noney and it is negotiable.

12. By the fall in noral standards, even these
negoti abl e instruments |ike cheques issued, started | osing
their creditability by not being honoured on presentment. It

was found that an action in the civil court for collection of the
proceeds of a negotiable instrunent |ike a cheque tarried, thus
defeating the very purpose of recogni zi ng a negoti abl e

i nstrument as a speedy vehicle of comrerce. It was - in that
context that Chapter VII was inserted in the Negotiable
Instrunments Act by the Banking, Public Financial Institutions
and Negotiable Instrunents Laws (Anendnent) Act, 1988 (Act

66 of 1988) with effect from1.4.1989. The said Act inserted
Sections 138 and 142 in the Negotiable Instruments Act. The
obj ects and reasons for inserting the Chapter was:

"to enhance the acceptability of cheques in

settlenent of liabilities by making the drawer

liable for penalties in case of bouncing of

cheques due to insufficiency of funds in the

accounts or for the reason that it exceeds the

arrangenents made by the drawer, with

adequat e saf eguards to prevent harassment of

honest drawers"

Wil e Section 138 made a person crinmnally liable on
di shonour of a cheque for insufficiency of funds or the
circunmstances referred to in the Section and on the conditions
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nmentioned therein, Section 141 |aid down a special provision
in respect of issuance of cheques by conpani es and

conmi ssion of offences by conpani es under Section 138 of the
Negoti abl e Instruments Act. Therein, it was provided that if
the person committing an of fence under Section 138 of the Act
was a conpany, every person who at the tinme the offence was
conmtted, was in charge of and was responsible to the

conpany for the conduct of the business of the conpany as

wel | as the company, shall be deened to be guilty of the

of fence and shall be liable to be proceeded agai nst and

puni shed accordingly. The scope of Section 141 has been
authoritatively discussed in the decisionin S.MS.

Phar maceuticals Ltd. (supra) binding on us and there is no
scope for redefining it in this case. Suffice it to say, that a
prosecution could be | aunched not only agai nst the conpany

on behal f of which the cheque issued has been di shonoured,

but it could also be initiated against every person who at the
time the of fence was comitted, was in charge of and was
responsi bl'e for the conduct of the business of the conpany.

In fact, 'Section 141 deens such persons to be guilty of such
of fence, liable to be proceeded against and puni shed for the
of fence, leaving it to the person concerned, to prove that the
of fence was comitted by the conpany w thout his know edge

or that he has exercised due diligence to prevent the

conmi ssion of the offence. Sub-section (2) of Section 141 al so
roped in Directors, Minagers, Secretaries or other officers of
the company, if it was proved that the offence was committed
with their consent ‘or connivance.

13. A Conpany, though a |egal entity, cannot act by
itself but can only act through its directors. ~Normally, the
Board of Directors act for and on behal f of the conpany. This
is clear from Section 291 of the Conpani es Act which provides
that subject to the provisions of that Act, the Board of
Directors of a Conmpany shall be entitled to exercise all such
powers and to do all such acts and things as the Conpany is
aut horized to exercise and do. Pal ner described the position
t hus:

"A conmpany can only act by agents, and

usual ly the persons by whomit acts and by

whom t he busi ness of the company is carried

on or superintended are terned directors\ 005 \005.

\ 005"

It is further stated in Pal mer that:

"Directors are, in the eye of the | aw, agents of
the conpany for which they act, and the

general principles of the |Iaw of principal and
agent regulate in nost respects the

rel ati onship of the conmpany and its directors."

The above two passages were quoted with approval in R K
Dalma & ors. Vs. The Del hi Administration [(1963) 1 S.C.R
253 at page 300]. In Quide to the Conpanies Act by A
Ranmai ya (Sixteenth Edition) this position is sunred up thus:
"All the powers of nanagenent of the affairs of

the conpany are vested in the Board of

Directors. The Board thus becones the

wor ki ng organ of the conpany. In their

domai n of power, there can be no interference,

not even by sharehol ders. The directors as a

board are exclusively enpowered to manage

and are exclusively responsible for that

managenent . "
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Therefore, a person in the comercial world having a
transaction with a conpany is entitled to presune that the
directors of the conpany are incharge of the affairs of the

conpany. If any restrictions on their powers are placed by the
nmenorandum or articles of the conpany, it is for the directors
to establish it at the trial. It is in that context that Section

141 of the Negotiable Instrunents Act provides that when the

of fender is a conpany, every person, who at the time when the
of fence was comitted was incharge of and was responsible to
the conpany for the conduct of the business of the conpany,
shal |l al so be deened to be guilty of the offence along with the
conpany. It appears to us that an allegation in the conplaint
that the naned accused are directors of the conpany itself
woul d usher in the element of their acting for and on behal f of
the conpany and of t heirbeing incharge of the conmpany. In
CGower and Davi es” Principles of Mdern Conpany Law

(Seventh Edition), the theory behind the idea of identification
is traced as fol lows:

"It is possible to find in the cases varying
formul ati ons of the under-lying principle, and
the nost recent definitions suggest that the
courts are prepared today to give the rul e of
attribution based on identification a somewhat
br oader scope. In the original fornulation in
the Lennard’s Carrying Conmpany case Lord

Hal dane based identification on a person "who
isreally the directing mind and will of the
corporation, the very ego and centre of the
personality of the corporation". Recently,
however, such an approach has been

castigated by the Privy Council through Lord
Hof fmann in the Meridian G obal case as a

m sl eadi ng "general netaphysic of conpanies”.
The true question in each case was who as a
matter of construction of the statute in
guestion, or presumably other rule of law, is to
be regarded as the controller of the conpany
for the purpose of the identification rule."

But as has al ready been noticed, the decision in S.MS.

Phar maceuticals Ltd. (supra) binding on us, has postul ated
that a director in a conmpany cannot be deened to be incharge
of and responsible to the conpany for the conduct of his
busi ness in the context of Section 141 of the Act. Bound as
we are by that decision, no further discussion on this aspect
appears to be warranted.

14. A person nornel |y having busi ness or. conmmerci al
dealings with a conmpany, would satisfy hinself about \its
creditworthiness and reliability by looking at its pronoters and
Board of Directors and the nature and extent of its business

and its Menorandum or Articles of Association. Oher than

that, he may not be aware of the arrangenents within the

conpany in regard to its nanagenent, daily routine, etc.
Therefore, when a cheque issued to himby the conpany is

di shonoured, he is expected only to be aware generally of who
are incharge of the affairs of the conpany. It is not reasonable
to expect himto know whether the person who signed the

cheque was instructed to do so or whether he has been

deprived of his authority to do so when he actually signed the
cheque. Those are matters peculiarly within the know edge of
the conpany and those in charge of it. So, all that a payee of
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a cheque that is dishonoured can be expected to allege is that
the persons named in the conplaint are in charge of its affairs.
The Directors are prima facie in that position

15. In fact, in an earlier decision in Mnaben
Ket anbhai Shah & Anr. Vs. State of Gujarat & Ors. [(2004) 7
S.C.C. 15], two learned judges of this Court noticed that:
"The | audabl e object of preventing bounci ng of

cheques and sustaining the credibility of

commercial transactions resulting in

enact nent of Sections 138 and 141 has to be

borne in mnd."

16. In the light of the ratio in S.MS. Pharnaceuticals
Ltd. (supra) what is tobe |ooked into is whether in the
conplaint, in addition to asserting that the appellant and
another are the directors of the conpany, it is further alleged
that they are incharge of and responsible to the company for
the conduct of the business of the conpany. W find that

such an allegation is clearly nade in the conplaint which we
have quoted above. Learned Senior Counsel for the appell ant
argued that in Saroj Kumar Poddar case (supra), this Court

had found the conpl aint unsustainable only for the reason

that there was no specific avernent that at the tine of

i ssuance of the cheque that was di shonoured, the persons

naned in the conplaint were incharge of the affairs of the
conpany. Wth great respect, we see no warrant for assum ng
such a position in the context of the binding ratioin S . MS.
Phar maceuticals Ltd. (supra) andin view of the position of

the Directors in a conpany as expl ai ned above.

17. In Rajesh Bajaj Vs. State of NCT of Delhi & Os.
[Al.R 1999 S. C 1216], two | earned judges of this Court
st at ed:

"For quashing an FIR (a step which is
permtted only in extrenely rare cases) the
information in the conplaint nust ‘be so bereft
of even the basic facts which are absolutely
necessary for making out the offence.”

In Ms Bilakchand Gyanchand Co. Vs. A Chi nnaswam

[A1.R 1999 S. C. 2182], this Court held that a conpl ai nt
under Section 138 of the Act was not |liable to be quashed on
the ground that the notice as contenpl ated by Section 138 of
the Act was addressed to the Director of the Conpany at its
of fice address and not to the Conpany itself. ~The view was
reiterated in Rajneesh Aggarwal Vs. Amit J. Bhalla [AIl.R
2001 S.C. 518]. These decisions indicate that too technical an
approach on the sufficiency of notice and the contents of the
conplaint is not warranted in the context of the purpose
sought to be achieved by the introduction of Sections 138 and
141 of the Act.

18. In the case on hand, reading the conmplaint as a
whole, it is clear that the allegations in the conplaint are that
at the tine at which the two di shonoured cheques were issued

by the conpany, the appellant and another were the Directors

of the conpany and were incharge of the affairs of the

conpany. It is not proper to split hairs in reading the
conplaint so as to come to a conclusion that the allegations as
a whole are not sufficient to show that at the rel evant point of
time the appellant and the other are not alleged to be persons

i ncharge of the affairs of the conpany. CObviously, the
conplaint refers to the point of tine when the two cheques

were issued, their presentnent, dishonour and failure to pay
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in spite of notice of dishonour. W have no hesitation in
overruling the argunment in that behalf by the | earned Senior
Counsel for the appellant.

19. We think that, in the circunstances, the Hi gh Court
has rightly come to the conclusion that it is not a fit case for
exercise of jurisdiction under Section 482 of the Code of

Crimnal Procedure for quashing the conplaint. In fact, an
advertence to Sections 138 and 141 of the Negotiable

I nstruments Act shows that on the other elenents of an

of fence under Section 138 being satisfied, the burden is on the
Board of Directors or the Oficers incharge of the affairs of the
conpany to show that they are not liable to be convicted. Any
restriction on their power or existence of any specia
circunstance that makes themnot liable is sonmething that is
peculiarly within their knowedge and it is for themto

establish at the trial such a restriction or to show that at the
rel evant time they were not incharge of the affairs of the
conpany. ~Reading the conplaint as a whole, we are satisfied

that it i's a case where the contentions sought to be raised by
the appellant can only be dealt with after the conclusion of the

trial.
20. We therefore affirmthe decision of the H gh Court
and dismss this appeal. W nmeke it clear that the case wll

have to be tried and di sposed of in accordance with | aw on the
basi s of the evidence that nmay be adduced.




