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PETI TI ONER
STATE OF MADHYA PRADESH

Vs.
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DH RENDRA KUVAR

DATE OF JUDGVENT: 05/ 11/ 1996

BENCH
G N RAY, B.L. HANSARI A

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
HANSARI A, J.

This appeal is by the State and i's directed against the
judgrment of the Madhya Pradesh High Court by which the
respondent was acquitted, on appeal being preferred by him
agai nst his conviction under  section 302 for having caused
the death of one Muni bai on 20th May, 1982 around 9 a.m
2. The prosecution sought to establish the guilt of the
respondent by adducing evidence relating to the notive of
the crinme; eye-witness to the occurrence; dying declaration
and recovery of the revolver from the custody of the
respondent by which death had been caused, which revol ver
had been stolen by the respondent, a police constable, from
the Police Ml khana in the night of 19th -20 th My, 1982.

Though the trial court accepted all these facets of the
prosecution case, the H gh Court disbelieved all
3. W would examine the material on record qua each of

the aforesaid material s.
(i) Mtive

4, What led to the Kkilling of Minibai ~had ~connection
according to the prosecution, with the respondent having an
"evil eye ' on her. It may be stated that the respondent was
a tenant and was occupying a part of the house, in which
| andl ord PW3- Angad, was living, whose daughter-in-law was
deceased Muni bai . The famly came to know about the
respondent having an 'evil eye' fromthe deceased herself,
which was reported by her to her nother-in-law PW2-
Kosabai. This was about 15 days before the occurrence.
Kosabai in turn stated about this to her husband (PW 3), who
asked the respondent to vacate to prem ses.

5. Both PWs.2 and 3 have categorically deposed about these
facts. PW2 had, however, stated that she had spoken to her
husband on the very day Minibai told about the respondent
having an 'evil eye’, which was about 15 days before the
occurrence, whereas the evidence of PW3 is that his wife
had stated to him about this aspect 7-8 days before the
occurrence. W do not think if this little discrepancy is
enough to discard the otherw se consistent evidence on this
poi nt, especially when the statenent nade by PW3 that he
had asked the respondent to vacate the house has not
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chall enged in cross-examnation. W also do not think that
om ssion of the PW3 to tell during investigation that his
wi fe had asked him to get the house vacated is enough to
di sbelieve PW2 that she had asked her husband to do so.
6. We are, therefore, of the view that the H gh Court’s
finding on this point is totally against the weight of
evi dence on record.
(ii) Eye witness

7. PW 1- Radhabai, a daughter of PW3, is the only
witness to have deposed about the firing of shots by the
respondent at the house in which the deceased was living.
Her evidence as to the manner in which Miunibai was fired at
finds absolute corroboration from the finding recorded by
the autopsy surgeon PW7. The High Court, however,
di shelieved PW1 on two grounds. First, by referring to her
evi dence that when she saw the respondent firing shots, she
had asked himas to why he was assaulting her bhabhi. To
this the answer was "Wat has happened so far? | shall kil
your whole famly". After saying this, the accused had
pressed the barrel of the pistol on her chest. By then the
not her of - the witness had arrived, so too a nei ghbour naned
Prakash. Uncle Faddi Ram also canme. The H gh Court has
opined that if this was the position, PW1 s evidence that
the respondent had left ~the prem ses without being caught
cannot be accepted. Secondly, the H gh Court was of the view
that the evidence of PW1 about the deceased havi ng made any
dyi ng decl aration | cannot be accepted, because the deceased
was really not in a position to nmake any statenent.
8. Shri  Ganbhir ‘has strenuously urged that the High
Court’s assessnment of the evidence of PW1 is absolutely
reasonabl e and, in any case, that view being also possible,
we may not find fault with the High Court’s judgnment so much
so to set aside the acquittal.
9. W are, however, of the view that even if it be
accepted that the nother, the neighbour and uncle had
arrived before the respondent had l'eft the house, but as he
was then arnmed with a revolver and had nade his way through
the chhajja by passing through the portico, as ‘stated by
PW1, the failure of these persons to apprehend the
respondent cannot cause any dent to the evidence of PW1.
The respondent having threatened to kill the whole famly,
nobody could have risked his life to apprehend such a
desperate character.

(iii) Dying declaration
10. Insofar as dying declaration is concerned, was  find
that the evidence of PW7 (Dr. Badkul) is that the deceased,
despite the injuries found on her person, was in a position
to speak for about 10-15 m nutes of the assaults on her. As
the nother-in-law was in the ground fl oor and had
i mediately conme hearing cries, tine taken could not have
been more 5-6 nminutes. Therefore, the view taken by the H gh
Court regarding the deceased being not in a position to make
dyi ng decl aration was really perverse.
11. It was very enphatically contended by Shri Ganbhir that
as inthe first Information Report (FIR) there is no nention
about the dying declaration, we should discard the evidence
of PW.1 and 2 regarding dying declaration, because of what
has been pointed out by this Court in Ram Kumar v. State of
Madhya Pradesh, AIR 1975 SC 1024. W do not, however, agree
with Shri  Ganbhir, for the reason that what was observed in
Ram Kunmar’s case, after noting the broad facts, was that
material omission in the FIR would case doubt on the
veracity of the prosecution case, despite the general |aw
being that statements made in the FIR can be wused to
corroborate or contradict its maker. This view owes its
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originto the thinking that if there by material departure
in the prosecution case as unfolded in the FIR which would
soif material facts not nentioned in the FIR are deposed
to by prosecution witnesses in the court, the same would
cause dent to the edifice on which the prosecution case is
built, as the substratum of the prosecution case then gets
altered. It s apparent that prosecution cannot project two
entirely different versions of a case. This is entirely
different from thinking that some om ssion n the FIR would
require disbelieving of the wtnesses who depose about the
fact not nmentioned in the FIR Evidence of witnesses has to
be tested on its own strength or weakness. While doing so, f
the fact deposed be a naterial part of prosecution case,
about which, however, no nention was nmade in the FIR, the
sane would be borne in mnd while deciding about the
credibility of the  evidence given by the wtness in
guesti on.
12. W, therefore, do not agree with Shri Ganbhir that Ram
Kumar’s case would require us to disbelieve the evidence of
PWs.1 and 2 regarding dying declaration of the deceased,
only because the FIR has not nentioned about it. It is a
settled law that FIRs are ~not taken as encycl opaedi a and
om ssion of a fact therein, even if material, cannot by
itself make the wi tness deposing about the fact unbelievable
at that point.
13. PW1 was thus not a witness to have been disbelieved on
the two aforesaid grounds. Her evidence finds corroboration
as already nentioned, from the findings of  the autopsy
surgeon. This apart, her evidence the respondent had killed
Muni bai by firing has also received corroboration fromthe
recovery of a revol ver from the possession of the
respondent, to whi ch aspect we shall advert . later,
suppl enented by ballistic expert’'s report that very revol ver
had been used is firing at Mini bai

(iv) Recovery of revolver.
14. As to the recovery of the revolver, Shri Ganbhir’'s very
strenuous submission was that ‘we may not accept this
i nasmuch as out of two witnesses exanined on this point,
PW6 - Santoshilal, did not support the prosecution. It is
no doubt correct that PW®6 had to be declared hostile, but
he is a witness who has destroyed his own veracity because,
though he stated in exam nation-in-chief —that his blank
signatures were taken on sone papers by calling himto the
police station when he was passing by the road, in cross-
exam nation the version given was that the signatures had
been taken when he had conme to the police station to do hair
cut- he being a barber by profession. These two statements
definitely cannot stand together. This apart, it 1is
difficult to believe that PW6 woul d have actually given his
signatures on blank papers, wthout making any conplaint
about the same to anybody. The hostility of PWG6 has,
therefore, caused no damage to the prosecution case relating
to recovery, about which there is the confidence inspiring
evi dence of PW 10.
15. Shri Ganbhir has made effort, and strenuous effort at
that to persuade us to hold that the prosecution case that
the respondent had stolen the revolver from the Police
Mal khana is wunbelievable. This aspect had, however, conme to
be accepted by the trial court because of the evidence of
PW 11, who was the Head Constable and was the in-charge of
the Mal khana. His evidence is that as nobody can perform
duty all the 24 hours, practice has been that in the night
keys of Ml khana are entrusted to Constable Miharrir, as was
the respondent. He has deposed that on the night intervening
19 and 20 May, respondent was detailed in the night, which




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 5

aspect is nentioned in the Rojnantha. Thereafter, the
witness left to his house around 10 p.m and returned back
next day norning at about 8. 30 a.m The respondent then
handed over the keys. On this being done, the wtness
desired that the respondent could go after checking the
Mal khana. The respondent said that he would conme back within
five mnutes after taking tea and the checking could be done
thereafter. As the respondent did not return, Ml khana was
opened and PW 11 found that one revolver of .455 bore was
mssing. This was immediately brought to the notice of the
Station House Oficer. The reporting was by Ex. 11-C and was
around 8.40 a.m In this exhibit the substance of the
aforesaid evidence finds place and the nunber of the
revol ver has al so been nentioned, which is 356354. It is the
revolver bearing this nunber whi ch was subsequent |y
recovered from the respondent. on 20th My itself around
11.30 a.m This fast novement- was because, after receiving
the information ~of missing of the revolver, the Station
House Oficer went to the place where respondent was
resi di ng which, as already noted, was a part of the house it
whi ch Muni-bhai- was residing. Gong there, the Station House
O ficer knew about the killing and this led to the search of
the respondent, about whom PW1 had stated that he had |eft
towards the fil ed.

16. Despite the aforesaid evidence being on record, Shri
Ganbhir has wurged that the prosecution case relating to
stealing was rightly disbelieved by the Hi gh Court because
the rules did not  permt giving of Ml khana key to anybody
el se. Though this is correct, but then as deposed by PW11 a
practice to that effect had grown, which cane to be adopted
because of the physical inpossibility of any body to be at
the Police Station throughout 24 hours. |t nmay be pointed
out that when PW 11 deposed about thi's practice, he was not
chal |l enged in cross-exani nation

17. Yet another contention made in-this regard by Shri
Ganbhir what that as a departmental proceedi ng agai nst PW 11
is pending regarding this very aspect, the sane shows that
even, according to the authorities, PW11 m ght have been
responsi ble for stealing the revolver. As the charge franed
in the departnental proceeding is not avail able to us, we do
not know what precisely has been alleged against PW11. It
may be that the allegation is that he allowed the stealing
to take place. As, however, the proceeding is said to be
pendi ng, we woul d observe that whatever we have held in this
case relating to stealing of revolver would not be used by
PW11 in the proceeding to denmand his exoneration fromthe
charge as framed agai nst him

18. The second reason given by the H gh Court to disbelieve
this part of prosecution s that the Rojnantha had not been
properly maintained, as there was no pagination in it. PW11
gave valid explanation for this-the sane being that
prescribed fornms being not available, the Traffic Register
was used as Rojnantha. Judicial notice can be taken of the
fact that many a time prescribed registers are not
avai | abl e, and so, they are kept in non-prescribed way. Many
atine even a Case Diary is not nmmintained n prescribed
form

19. Shri Ganbhir then referred to the omission in Ex.P.11-C
about the respondent’s statement to PW11 n the norning of
20t h that he would come back after taking tea, as deposed by
PW1l1 in court. W do not think if this om ssion can throw
any doubt on the very pronmpt report about mssing of the
revol ver and about Ml khana key having been given to the
respondent on the night of 19th My. In Ex.P.11 it was
mentioned that the Head Constable suspected that the
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respondent had stolen the revolver. The recovery of that
revolver from the person of the respondent on 20th My
itself would bear the statement of PW11 regarding the
respondent having had been stolen the revolver. It may be
poi nted about that under Illustration (a) to section 114 of
Evi dence Act, it is permssible to presune that if a man is
in possession of stolen goods soon after the theft, he is
the thief.

20. The aforesaid being the position regarding t he
mat eri al s brought on record by the prosecution to bring home
the guilt of the respondent, we are of the firm opinion that
the Hgh Court has taken a view which cannot be called
reasonable at all. The law, therefore, permts this Court to
set aside the acquittal, which we hereby do.

21. This leaves for consideration the question of sentence.
The trial court had awarded the death sentence; but we would
refrain from doing so for two reasons: (1) the present is
not a case of “"rarest of the rare" type; and (2) the
respondent having enjoyed acquittal ever since Hi gh Court’s
j udgrment ‘dated 19.11.1982, death sentence, even if it would
have been nerited, would not have been inposed by us. W nay
refer in this context to the decision of this Court in State
of Haryana vs. Sher ~Singh, 1981 (2) SCC 300, to which our
attention has invited by Shri Ganbhir. In that case t has
been stated in para 21 that despite the nmurder being ghastly
and brutal deserving death sentence, as awarded by the
Sessions Judge, the same was not being awarded because of
the acquittal enjoyed by the convict after High Court’s
j udgrent .

21. The inpugned judgnent is, therefore, set aside and we
convict the respondent under section 302, for which offence
we award the sentence of inprisonnent for life. The
respondent is on bail; his hail bonds are cancelled. He
woul d be taken in custody to serve out the sentence.




