http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 28
PETI TI ONER
IN RE: SHRI S. MJLGACKAR
Vs.
RESPONDENT:

DATE OF JUDGVENT21/02/1978

BENCH
BEG M HAMEEDULLAH (CJ)
BENCH

BEG M HAMEEDULLAH (CJ)
KRI SHNAI YER, V. R

KAl LASAM P. S.

Cl TATI ON
1978 AIR 727 1978 SCR (3) 162
1978 SCC_ (3) 339

ACT:

Contempt of Court--Newspaper article criticising the judges
of Supreme Court--1f contenpt--Tests for det er m ni ng
contenmpt of Court.

HEADNOTE:

In its issue dated Decenber 13, 1977, Indian Express
published a news itemthat the H gh Courts had reacted very
strongly to the suggestion of introducing: a 'code of
judicial ethics and propriety and that "so adverse has been
the criticismthat the Suprene Court Judges, sone of | whom
had prepared the draft code, have disowned it." In its issue
dat ed Decenber 21, 1977 an article entitled "Behaving |like a
Judge" was published which inter alia stated that the,
Supreme Court of India was "packed" by Ms. Gandhi "with
pliant and submi ssive judges except for a few'. It was
further stated that the suggestion that a code of ethics
should be fornul ated by Judges thenselves was "so wutterly
inimcal to the independence of the judiciary, violative of
the Constitutional safeguards in that respect, and offensive
to the self-respect of the Judges as to nmake one wonder how
it was conceived in the first place." A show cause notice
had been issued to the Editor-in-Chief of the Newspaper why
proceedi ngs for contenpt under Art. 129 of the  Constitution
should not be initiated against himin respect of the above
two news itens.

Dr oppi ng the contenpt proceedi ngs

HELD: Per Beg, C J.,

Proceedi ngs before the Court should be dropped w thout any
findi ng agai nst any individual. [171 H|

1. National interest requires that all criticisns of the
judiciary must bestrictly rational and sober and proceed
from the highest notives without being coloured by any
partisan spirit or tactics. This should be a part of
nati onal ethics. [169 G H|

2. The comments about Judges of the Supremne Court
suggesting that they lack noral courage to the extent of
havi ng "di sowned" what they had done or in other words, to
the extent of uttering what was untrue, at |east verge on
con-tenpt. None coul d say that such suggestions would not
make Judges of this Court |ook ridiculous or even unworthy,
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in the estimation of the public, of the very high office
they hold if they could so easily "di sowmn" what they had
done after having really done it. [166 A-B]

3. Edi tors of responsible newspapers should be, aware that
it is courts of |law and not newspaper readers who have to
try certain issues which Courts alone are enmpowered to
determ ne. The character and the | egal consequences of any
publication about conduct of Judges are «certainly matters
for Courts to deternine. Editors of newspapers are expected
to know al so somnething of the special place of this Court in
the Republic’'s Constitution which anply protects its Judges
so that they may not be exposed to opprobrious attacks by
either nmalicious or ignorant persons. [166 B-D]

4, The judiciary cannot be imune from criticism But ,
when that criticism is based on obvious distortion or
grossni s-statenent and nade in a manner which seens designed
to lower respect  for the judiciary and destroy public
confidence in it, it cannot be ignored. Though action for
contenmpt of Court, which is discretionary, should not be
frequently ~or Ilightly taken the Court should not abstain
from using this weapon even when its wuse is needed to
correct

163
standards of behaviour in a grossly and repeatedly erring
quarter. It nmay be better in many cases for the judiciary

to adopt a magnaninously charitable -attitude even when
utterly uncharitable and unfair criticismof its operations
i s made out of bona-fide concern for inprovenent. But, when
there appears sonme schene and-a design to bring about
resul ts which nust damage confidence in the judicial system
and denvoralize Judges of the highest Court by naking
mal i ci ous attacks, anyone interested in nmaintaining high
standards of fearless, inpartial, and unbending justice wll

feel perturbed. [170 A-(C

5. Al 't hough, the question whether an attack is malicious
or ill intentioned, may be often difficult to determ ne

yet, the language in which it is nmade, the fairness, the
factual accuracy, the logical soundness of it, ‘the -care
taken in justly and properly analysing the materials 'before
the maker of it, are inportant considerations. Myreover, in
judging whether it constitutes a contenpt of Court or not
the Court is concerned nore with the reasonable and probabl e
effects of what is said or witten than with the notives
lying behind what 1is done. A decision on the question
whet her the discretion to take action for contenpt of Court
should be exercised in one way or the other nust depend on
the totality of facts and circunmstances. [170 F-H]

Per Krishna lyer, J. concurring

Precedentially validated judicial norns relating to contenpt
powers of Courts are : (1) The Court wll act/ wth
seriousness and severity where justice is jeopardized by a
gross and/or unfounded attack on the judges, where the
attack is calculated to obstruct or destroy the judicia

process; (2) The Court must harnmonise the constitutiona

val ues of free criticism and the need for a fearless curia

process and its presiding functionary, the judge. To
criticise a judge fairly albeit fiercely, is no crine but a
necessary right. Where freedom of expression subserves

public interest in reasonable nmeasure, public justice cannot
gag it or manacle it; (3) The Court nust avoid confusion
bet ween personal protection of a libelled judge and.
prevention of obstruction of public justice and t he
conmunity’s confidence in that great process. The forner is
not contenpt, but later is, although overlapping spaces
abound; (4) The fourth functional canon is that the Fourth
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Estate should be given free play within responsible linmts
even when the focus of its critical attention is the court,
including the highest Court; (5) The fifth nornative
gui deline for the Judges to observe is not 0 be
hypersensitive even where distortions and criticismns
overstep the limts, but to deflate vul gar denunciation by
dignified bearing and (6) The sixth consideration is that,
if the Court considers the attack on the judge or judges
scurrilous, offensive, intinmdatory or malicious beyond
condonable limts, the strong armof the law nust strike a
bl ow on hi m who chal | enges the supremacy of the rule of |aw
by fouling its source and stream [173 E, F 174F, 175 D, E
Fl

R. v. Brett [1950] C L.R 226, Queen v. Gay [1900]
QB.D, 36, Mleod v. St. Aubyn [1899] A.C. 549, Anbard
v. Attorney-Ceneral ~for Trinidad [1936] A C. 322, R V.
Metropol itan Police Comm ssioner ex. p. Blackburn [1968] 2,
WL.R 1204, Sanbhu Nath Jha v. Kedar Prasad Sinha & Os.
[1972] 3 SCR 183 it 189, Perspective Publications Ltd. v
State of ‘Maharasthra[1971] 2 SCR 779 R C. Cooper v. Union
of India [1970] 2 SCC 298, 301=[1970] 3 SCR 230, Brahm
Prakash Sharma & Ors. v. The State of Uttar Pradesh [1953]
SCR 1169 at 1178-1180 C. K= Daphtary & Os. v. O P. CQupta
[1971] Supp. SCR 76 at 92-93, Shri Baradak-anta M shra v.
The Registrar of Oissa High Court and Anr. [1974] 1 SCC
374=[ 1974] 2 SCR 282, Bridges v. California [1941] 319 U.S.
252 at 279, 283, 284 Sheopard V. Maxwel | [1966] 384 u.s 333,
Nebraska Press Association v. Stuarts [1976] 96 Sup. (@
2791 Los Angeles Tines' Case’ (314 U S. 263) and Craiq V.
Harney (331 U. S. 367) referred to.

Per Kailasam J. concurring

Wthout hearing the parties concerned, it is not right and
proper to nmake any coments about the facts of the case.
Contenpt proceedi ngs were dropped wi thout calling upon the
counsel for the respondents. [189G

164

JUDGVENT:
ORIG NAL JURISDICTION : In Re : S. Milgaokar.
V. M Tarkunde and A. N. CGoyall for the alleged contemer.
S. N. Kacker Solicitor General, M. R N Sachthey and
M ss A Subhashini for the Sol. Genl
Dr. L. M Singhvi, D Bhandari and S. K. Jain for the
i ntervener.
The following Orders of the Court were delivered
BEG C J.-The matter before us arises out of a | publication
in the Indian Express newspapers dated 13th Decenber, = 1977.
Sone peopl e perhaps believe that attenpts to hold trials of
everything and every body by publications in newspapers nust
i ncl ude those directed agai nst the highest Court of ‘Justice
in this country and its pronouncenents. |If this is done in
a reasonabl e manner, which presupposes accur acy of
information about a matter on which any criticism is
offered, and arguments are directed fairly against any
reasoni ng adopted, | woul d, speaking for nyself, be the |ast
person to consider it objectionable even if sone criticism
offered is erroneous. |In Bennett Colenman & Co. & Others v.
Union of India & Ors. (1) | had said (at p. 828)
"John Stuart MII, in his essay on "Liberty",
poi nt ed out the need for allowng even
erroneous opinions to be expressed on the
ground that the correct ones becone nore
firmy established by what may be called the
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"dialectical’ process of a struggle with wong

ones which exposes errors. MIlton, in his
"Areopagitica" (1644) said
"Though all the winds of doctrine were |et

| oose to play upon the earth, so Truth be in
the field, we do injuriously be licensing and
prohi biting to m sdoubt her strength. Let her
and Fal sehood grappl e; whoever knew Truth put
to the worse, in a free and open encounter

2. Who knows not that Truth is strong,
next to the Alm ghty; she needs no policies,
no stratagenms, no licensings to nmake her

victorious; those are the shifts and defenses
that error nakes against her power.........

Political ~ philosophers and historians have
taught ~us that intellectual advances made by
our ~civilisation wuld have been inpossible
wi-t hout freedom of speech and expression. At
any rate, political denocracy is based on the
assunption that such freedom nust be jeal ously
guar ded. Vol taire expressed a denocrat’s
faith when he told an adversary in arguments
"l do not agree with a word you say, but |

will ~‘defend to the death your right to say
it’. Chanpi ons of human freedom of thought
and  expression throughout the ages, have

realised that intellectual paralysis creeps
over ‘a Soci ety which denies, in however subtle
a form due freedom of thought and expression
to its menbers.
(1) [1973] 2 S'C. R 757 @828-29.
165
Al 't hough our Constitution does not contain a
separate guarantee of Freedom of the Press,
apart from the freedom of expression and
opi nion contained in Article 19(1) (a) of the
Constitution, yet, it is well recognised that
the Press provides the principal vehicle of
expression of their views to citizens. /It has
been said ' Freedom of the Press-is the Ark of
the Covenant of Denocracy because public
criticism is essential to the working of “its
institutions. Never has criticismbeen nore
necessary than today, when the weapons  of
propaganda are so strong and so subtle. But ,
like other liberties, this also nust be
[imted ."
I find, however, that gross distortions of what was actually
held by this Court in what is known as the Habeas Corpus
case (Additional District Magistrate, Jabal pur v. S.” Shukl a)
(1) are being nmade presunmably to serve ulterior < objects.
Some of these distortions have been exposed by ne in a
separate statenent of detail ed reasons which place on record
ny difference of opinion with the order ultimately passed by
a mjority in this Court upon a case resulting froma news
item published in the Tines of India recently. I have,
unfortunately, now to take notice of a rmuch m | der
publication in the Indian Express newspaper, in which the
following sentence occurs about the supposed code of
judicial ethics assuned wongly to have been drafted by some
Judges of the Suprene Court
"So adverse has been the criticism that the
Supr ene Court Judges, some of whom had
prepared the draft code, have disowned it".
Judges of this Court were not even aware of the contents of
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the letter before it was sent by me as Chief Justice of
India to Chief Justices of various. Hi gh Courts suggesting,
inter-alia, that Chief Justices could neet and draft a code
of ethics thenselves or through a Committee of Chief
Justices so as to prevent possible |apses fromthe path of
rectitude and propriety on the part of Judges. The error of
the assunption that Judges of the Suprene Court had any hand
in drafting a code which | could have had at the back of ny
mnd when | sent ny suggestions to Chief Justices of High
Courts was pointed out to the Editor of the Indian- Express

in a letter sent by the Registrar of this Court. No
guestion of di sowning the supposed code by any Judge could,
in the circunstances, arise. And, | had never "disowned"

the suggestions nmade by ne. The Registrar of this Court,
therefore, wote to informthe Editor of the m sstatenent
whi ch ought to have been corrected. 1In reply, the Registrar
received a letter fromthe Editor showing that the contents
of ny letter to Chief Justices of High Courts, which were
confidential, were known to the Editor. I nst ead of
publishing ~any correction of the msstatenent about the
conduct of fudges of this Court, the Editor offered to
publish the whole material in his possession, as though
there was an issue to be tried between the Editor of the
newspaper and this Court and the readers were there to try
it and decide it.
(1) AIl.R 1976 S.C/ 1207.
166
Conments about Judges of the Suprene Court suggesting that
they lack noral courage to the extent of having "di sowned"
what hety had done, or, in other words, to. the extent of
uttering what was untrue, at least verge on contenpt. | do
not think that anyone could say that such suggestions would
not nake Judges of this Court [ook ridiculous ‘or even
unworthy, in the estimation of the public, of the very high
office they hold if they would so easily "di sown" what  they
had done after having really done it The readiness wth
which possible correctness of such a suggestion could be
accept ed by the Editor of a newspaper has ‘its own
i mpl i cations about the general fall in standardsand ‘val ues
in life which Judges ; Are supposed to share.
It seems to nme that Editors of at |east responsible
newspapers should be aware that it is Courts of |aw and  not
newspaper readers who have to try certain issues  which
courts alone are enpowered to determine. Courts adopt a
procedure designed to prevent, as far as possible, _unfair
prejudi ces, irrelevancies, and untruths creeping in. The
character and the |egal consequences of any publication
about conduct of judges are certainly matters for Courts to
determne. Editors Of newspapers are expected to know  al so
sonething of the special place O this Court in the
Republic’'s Constitution which anply protects its judges so
that they may not be exposed to opprobrious attacks by
ei ther malicious or ignorant persons.
This Court is armed, by article 129 of the Constitution
with very wide and special powers, as a Court of Record, to
punish its contenpts. Elsewhere, | have said in an attenpt
to explain the principle. of the Supremacy of t he
Constitution which this Court represents and expounds:
"Thus, the principle of Supremacy of the
Constitution requires for its mmintenance in
full force and vigour; firstly, an executive
whi ch respects the judiciary and its verdicts
and does not take away, by the exercise of its
constitutional powers, judicial powers to dea
with the rights of citizens even against




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 28

executive actions of the State; and, secondly
the absence of any legislative interference
with judicial functions in a manner
characterised by Dean Roscoe Pound as
"l egislative Ilynching" of threats of any kind
held out for reaching particular conclusions
however unpal atable they may be to any one
Articles 121 and 211 of our Constitution

prohi biting discussion of the conduct of a
Supreme Court or a High Court Judge in the
di scharge of his duties even by Parlianent or
a State Legislature, except upon a nmotion for
his renoval by the constitutionally prescribed
procedure of addresses presented by each House
of Parliament after proved m sconduct or
i ncapacity of a Judge and resolutions by 2/3
maj orities  of each House present and voting,
are there in our Constitution to ensure this.
Can ordinary citizens do elsewhere, with
i mpunity, what nenbers of Parlianment cannot do
in Parliament and | egislators cannot do in a
State Legislature, and, if so, to what extent
?

167

Such/ questions wll have to be answered by
Courts with reference to the facts of
particul ar cases if and when brought to their
noti ce.

| also said there

"1t would be a sad day for the supremacy of
the Constitution and for the Rule of Law,

which it inplies, if malicious or ill informed
per sons, filled wi th t he irrationality
involved in the spirit of what Dean ' Pound
call ed "l ynching”™ or  m sguided zest or

vi ndi ctiveness, acting in a manner freed from
the restraints of | aw or reason, were allowed
to take upon thenselves the task of passing
judgrments on actions of others particularly of
Judges perform ng judicial functions. That
woul d certainly sound the death knell of what
Dean Roscoe Pound calls "judicial justice” and
the Rule of Law The suprenmacy of t he
Constitution can only be naintai ned when there
is aspirit. of |aw abidingness and discipline
amongst citizens so that principles of |aw can
be applied scientifically to facts by Courts
of Justice, which are the custodians of . what
has been described by political phil osophers
as the abiding or continuing "Real WII" of
the whol e nation enbodied in the Constitution
as contrasted with the will or wi shes of some
or mgjority of citizens for the time being
expressed in legislatures or el sewhere.
Judges, who have taken oaths of allegiance to
the Constitution, are bound to wuphold it,
consci entiously wi t hout fear or favour
affection or illwill’. They have to give
their honest judgnents wthout caring for
popul ar approval or disapproval."
It seemned particularly necessary to point out t he
protections enjoyed by this Court and its Judges in order to
saf eguard the suprenmacy of the Constitution and the rule of
law, which speak through pronouncenments of this Court,
because it was found that, soon after the incorrect stand
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taken by the Editor of the Indian Express, in the manner
nentioned above, an article appeared, entitled "Behaving
like a Judge", in this very newspaper. The suggestion that
a code of ethics should be formul ated by judges thenselves
was characterised :in this article as "so utterly inimca
to the independence of the judiciary, violative of the
Constitutional safeguards in that respect, and offensive to
the self-respect of the Judges as to nake one wonder how it

was conceived in the, first place". The witer of the
article asserted a right of the public to know what 1, at
any rate, would be quite willing to tell himit the cane to
me as a citizen wanting, ’'in good faith, correct

i nformation.

The witer of an article of a responsible newspaper on | ega
matters is expected to know that there is no constitutiona
safeguard or provision realing to the i ndependence of the
judiciary which could possibly prevent Judges thenselves
neeting to formulate a code of judicial ethics or to
constitute a conmmttee to formulate a code of judicia
ethics ~and etiquette. This is what was suggested to Chief

Justices —of Hgh Courts. Indeed, in America, the Anerican
Bar Association has forniulated a code of this kind. None
has been formulated so far in this

168

country. A purported enactnment which tried to prevent

Judges from neeting and fornul ati ng such a code of ethics
and etiquette so as to be clear about points on which, at
times, there is' uncertainty in the mnds of Judges
t hensel ves, woul d not be valid. ~Such a purported |aw would
of f end against article 19(1)(a) of the Constitution

Nei ther out Constitution nor our |aw, could conceivably be
infringed if Judges were to neet to device nmeans to  prevent
situations arising in which an accusing finger could be
rai sed against the conduct of a judge, whether inside or
outside the Court, Ilet alone involving Consti tutiona

provisions of Article 124 for his renmoval after an  inquiry
by a body constituted under the Judges Inquiry Act, '1968. A
code of this kind, if scrupulously observed by  all the
Judges, could only enhance their independence and prestige,
and not injure these in any way whatsoever.

This article proceeds on the assunption that there is
already a fornulated code of ethics sent to the Chief

Justi ces. In fact, nothing nore than sone suggestions or
exanpl es of the kind of conduct which a possible code could
deal with were sent to the Chief Justices. |If ~there was

anything inappropriate, which could be found in those,
suggestions, that could be criticized and set right or

di scar ded. Better suggesti ons coul d be made and
incorporated in a proper code of judicial ethics and
etiquette, if that could be franed. Indeed, in case the

Judges felt bolder, it was suggested that they could fornmnu-
late a node of action to deal with allegations which are
somet i nes made basel essly or maliciously agai nst Judges. |If
a Committee of Chief Justices or Judges coul d consider the
al l egations nmmde against any individual Judge and was to
find them baseless or nmalicious it would protect the
unfortunate Judge who was nmade a victim of rmalicious
onsl aught s. On the other hand, if there was substance in
the very serious allegations which are sonetinmes made
agai nst Judges of High Courts (I amglad to say that their
nunber is extrenely small and limted), the Coomittee could
itself forward its findings for appropriate action under
Article 124 of the Constitution, to the Central Governnent
which could then set up a Comrmittee of |nquiry. In this
way, in serious cases, the Judge concerned would get a
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consideration from his peers as well as by the Commttee
provi ded by the Judges’ Inquiries Act, 1968.

The article of 21 Decenber, 1977, referred to above, ends by
attenpting to make a distinction between the wonderfu

performance of Hi gh Court Judges and the "disappointing"
record of the Supreme Court. It was suggested there that
this was due to the fact that the Suprene Court is "packed"
by the forner Prime Mnister, Ms. Gndhi,, Wth pliant and
submi ssive judges except for a few'. Questions, naturally,
must arise in the, public mind : To what do they becone
"pliant®™ ? is it to the dictates or directions of the
Executive? VWhen and how have they done so ? Had such
i nsi nuations any factual basis-which they, fortunately, do
not have would, at any rate, be anong those who would say
that the sooner this Court is wound up the better it would
be for the country.

169

The supposed witer of the article was evidently so shaky
about 'his ability to substantiate his suggestions, on the
strength “of his own know edge or opinion, that he took
shelter behind views alleged to have been expressed by M.
Jayaprakash Narayan on sonme occasion to the effect alleged
by him in the article. W cannot pass any judgnment upon
such views w thout giving notice to other parties, and wth-
out taking evidence about the circunstances and the context,
which largely determne the real nmeaning, in which any
opinion to that effect may or nmay not have been expressed by
anybody.

M. Jethmal ani appearing for A. G- Noorani, to whomwe had
issued no notice, tried to convince us that there was no
intention on the part of the witer of the article or the
editor to injure the. dignity or position of this Court but
the intention was only to direct public attention to natters
of extreme inportance to the nation. If this were so it
woul d be a desirable object. But, as we should all 'know,
there are proper and perm ssible ways of carrying out @ such
an object and others which are not permtted by law, or, at
| east by, elenentary rules of fairness.

A reason which has al so weighed with ne in dropping this and
a sinmlar earlier proceeding is that, we have been passing
through a period of exceptional strain and stress and
excitement in this country in which unusual remarks made
have not been confined to what appears in newspapers.
| ndeed, ext raordi nary and surprisingly erroneous
"statenments, which could not be there if rules of judicia

ethics were formulated and strictly adhered to, have found
pl ace even in solem pronouncenents of this Court on rare

occasi ons. However, | do not want to expatiate on  that
thene here. AR | can say is that, if this is . a correct
observation, it would also disclose a need for rules of

judicial ethics or propriety for judges of even this august
Court .

The st at emrent made above by nme should renove t he
m sapprehension, if there was really any in the mnd of
whoever wote the article in the Indian Express of 13th
Decenmber, 1977, condeming ny proposals for framng a code
of judicial ethics on the ground, inter alia, that it was
proposed to have one only for H gh Court Judges. | think
that there should be codes of ethics not nerely for judges
but for occupants of every office-high or Ilowand for
menbers of every profession and calling. Wt hout such
codes, progress in right directions in any sphere becones
nore uncertain and problematic than it could be wth such
codes of ethics.

National interest requires that all criticisnse of the
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judiciary mnust be strictly rational and sober and proceed
from the highest notives without being coloured by any
partisan spirit or tactics. This should be a part of
nati onal ethics. Newspapers, in particular, ought to
observe such a rule inmbued with what Montesqui eu considered
essential for a healthy denmpocracy : the spirit of "virtue"
They should, if they are interested in pronoting nationa
wel fare and progress, support proposals for fram ng correct
rules of ethics for every class of office holder and citizen
in the country. And, the judiciary nust, in its actions and
t hought s and pronouncenents, bold aloft the val ues and

12-21 1 SCR 178

170

t he spirit of justice —and truth enshrined in t he
Constitution and soar high above all other lower |oyalties
and alignments if it is tobe truly independent.

The judiciary cannot be inmune fromcriticism But, when
that criticism is based on obvious distortion or gross
m sstatenent and nade in a manner whi ch seens designed to
| ower respect for the judiciary and destroy public
confidence in it, it cannot be ignored. | amnot one of
those who thinks that an action for contenpt of Court, which
is discretionary, should be frequently or lightly taken
But at the sane tine, | do not think that we should abstain
from using this /weapon even when its 'use is needed to
correct standards of behaviour in a grossly and repeatedly
erring quarter. It may be better in many -cases for the
judiciary to adopt ‘a magnani nously charitable attitude even
when utterly wuncharitable and  unfair criticism of its
operations is made out of bona fide concern for inprovenent
But, when there appears sone schene and a design to bring a
results which nust damage confidence in-our judicial system
and denvoralize Judges of the highest ~court by ' naking
mal i ci ous attacks, anyone interested in nmaintaining high
standards of fearless, inpartial, and unbending justice wl]l

feel perturbed. | sincerely hope that my own undisguised
perturbation at what has been taking place recently is
unnecessary. One may be able to live in a world “of /logic

det achment when unjustified abuses are hurled at one’'s self
personally, but, when the questionis of -injury to an
institution, such as the highest Court of justice in the
l and, one cannot overlook its effects upon national honour
and prestige in the comty of nations. |Indeed, it becones a
matter deserving consideration of all serious mnded people
who are interested in seeing that denbcracy does not
flounder or fail in our country. |If fearless and inpartia
courts of justice are the bulwark of a healthy ~denocracy,
confidence in themcannot be permitted to be inmpaired by
mal i cious attacks upon them However, as we have not

proceeded further in this case, | do not think that it would
be fair to characterize anything witten or said in the
I ndi an Express as really malicious or ill-intentioned and

do not do so. W have recorded no decision on that although
the possible constructions on what was witten there  have
been i ndi cated above.

My opinion on matters touched by ny | earned brother Krishna
lyer is that, although, the question whether an attack is
malicious or ill intentioned, may be often difficult to
determ ne, yet, the Ilanguage in which it is made, the
fairness, the factual accuracy, the |ogical soundness of it,
the care taken in justly and properly analysing t he
material s bef ore t he maker of it, are i mport ant
consi derations. Mreover, in judging whether it constitutes
a contenpt of Court or not we are concerned nore with the
reasonabl e and probable effects of what is said or witten




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 28

than with the notives |ying behind what is done. A decision
on the question whether the discretion to take action for
contenpt of Court should be exercised in one way or the
ot her nmust depend on the totality of facts and
ci rcumst ances.

After | had drafted nmy reasons for dropping the proceedings
I have had the benefit of perusing the views expressed by ny

| earned brother Kailasam | would like to nake it quite
clear that there is,

171

as | have already menti oned above, no finding given here by
me against any person. | entirely agree that it would not

be, fair or legal, wthout giving opportunities to be heard
to any persons agai nst whom any aspersions are to be cast or
any remarks are to be made to record findings against them

But, | think that we axe entitled to express our separate
and individual opinions for dropping the proceedings now
bef ore ~us. | ndeed, ~ ny separate judgnment in the case
relating 'to the recent publication in the Times of India
case was ‘a dissenting one. It was, therefore, all the nore
necessary for me to record ny reasons for a dissent. In the
case now before us, we are all agreed that the proceedings
shoul d be dropped. Nevertheless, | think that we are com

pletely justified in giving and are free to give our
separate reasons /why this should be done either wth or
wi t hout coment so | ong as we do not give any finding which
may be unfair to anyone. | would, therefore, like to nmake
it clear once again that, as the matter has 'not proceeded
beyond putting the cause of the notice to |earned counse

and hearing only their prima facie reactions on whether the
proceedi ngs should be dropped or not, we have accepted the
subm ssions of M. Tarkunde and M. Jethmalani « that we
should not proceed further, there is no question of
recordi ng any finding agai nst anyone and | have not done so.
It was, however, necessary toindicate the way in which and

reasons for which the notice was issued. It seems to nme
that it was also necessary for ne to refer to the reasons
why | consider codes of ethics'. and, in particular

judicial ethics are necessary. That is a mtter of
consci ence and of ny understandi ng of what is right” for a
judge to do "without fear or favour, affection or ill wll".

The need for appropriate standards rel ating even to what our
judgrments should or should not contain is so great that 1
think this mtter has to be taken up soon by Judges
thensel ves at sonme stage or other. Even the difference of
views between |earned judges of this Court on  such a
guestion illustrates that. If we had clear rules of
judicial practice and ethics on even such matters. our
judgrments would no, be encunbered with what should not be

there. If such rules are absent there may be, sonetines,
serious disagreenment as to what a judgnent should or should
not contain. In such a case, the only sound rule 1| | could

followis to bear all those who are to be beard according to
aw but no- others and then to express the opinion fee

bound by my conscience to express wthout allow ng any other
consideration to weigh with ne.

As | have already Pointed out above, | think that the need
for appropriate norns of conduct exists in practically every
sphere of life in which enlightened people strive to attain
exal ted ends irrespective of consequences. |If our separate
statenments of reasons for dropping the proceedi ngs before us
succeed in at |east enphasizing that need they would not
have been nmde in vain. | concur in the order that the
proceedi ngs before us be dropped at this stage wi thout any
findi ng agai nst any indi vi dual
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KRI SHNA | YER, J.-Silence is no sanctuary for nme when speech
from the Chief Justice persuades nmy pen into a divergent
cour se.
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profoundly appreciate and deeply respect his sense of hurt
and obligation for explanation but prefer to travel along
another street in stating why agreed to jettison the
contenpt proceedings. M judgnent is nore an explanation
than an expostul ation and certainly not a reflection on the
respondents.

We had unaninously directed that the above proceedings in
contenmpl ation of contenpt action be dropped but the fact
that we had converged to this conclusion did not rule out-as
i s no* appellant our divergence in the process of reasoning.
M nds differ as rivers differ Such, perhaps, in part, is the
case here

The contenpt power, though jurisdictionally |arge, is
di scretionary inits unsheathed exercise. Every comm ssion
of contenpt heed not erupt in indignant commttal or denand
puni shnent , “because judges are judicious, their val our non-
violent and their wi sdom goes into action when played upon
by a volley of values,. the |least of which is persona
protection-for a w de discretion, range of circunmspection
and rai nbow of public considerations benignantly guide that
power . Justice is not hubris; power is not petulance and
prudence is not pussilaninty, especially when judges are
thensel ves prosecutors and nercy is a mark of strength, not
whi nper of weakness. | Christ and Gandhi shall not be |ost on
the judges at a critical time when courts are on trial and
the people ("W, the People of India") pronounce the fina
verdict on all national institutions. Such was the sublinme
perspective, not plural little factors, that pronpted ne to
nip in the bud the proceeding started for serving a |arger
cause of public justice than punitive action against a
publ i sher, even assum ng (w thout adm-tting) he was 'guilty.
The prelimnary proceedi ng has beenburied publicly; let it
lie in peace. Many values like free press, fair trial

j udi ci al fearl essness and conmunity confi dence nust
generously enter the verdict, the benefit of doubt, wthout
absol utist insistence, being extended to the defendant.
Such are the dynamics of power in third speci al
jurisdiction. These di verse i ndi cators, careful ly
consi dered, have persuaded ne to go no further. by a
unil ateral decision of the bench. This closure has two

conseqguences. It puts the lid on the proceedings w'thout
pronouncing on the guilt or otherwise of the -opposite
parties. In a quasi-crimnal action, a presunption of inno-

cence operates. Secondly, whatever bel ated reasons we. may
give for our action, we nust not proceed to substantiate the
accusation, if any. To condemm unheard is not fairplay.
Bodyl i ne bowl i ng, perhaps, is not cricket. So ny reasons do
not reflect on the nerits of the charge.

Poi se and peace and inner harnmony are so quintessential to
the judicial tenper that huff, "haywire’ or even humliation
shall not besiege; nor, unveracious provocation, frivolous
persifl age nor termnological inexactitude throw into
pal pitating tantruns the balanced cerebration of t he
judicial mnd. The integral yoga of shanti and neeti Is so
much the cornerstone of the judicial process that criticism

wild or valid, authentic or anathematic, shall have little
purchase over the nentation of the court. | quite realise
how hard it is to resist, with
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sage silence, the shafts of acid speech; and, how alluring
it is to succunb to the tenptation of argunentation where
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the thorn, ’'not the rose, triunphs. Truth’s taciturn
strategy, the testinmony of history says, has a higher power
than a hundred thousand tongues or pens. in contenpt

jurisdiction, silence is a sign of strength since our power
is wide and we are prosecutor and judge.

VWay did | concur in the short order ? Wiy do | now strike a
variant note to that of the | earned Chief Justice ? | do not
take wup the position that wandalising the Judges does not
cone within the contenpt clutches of the court. The Court’s
jurisdiction to initiate proceedings and puni sh  for
constructive cont enpt suo notu crystallized in t he
ei ghteenth century even though it is clear that the Court’s
i nherent powers in this regard were not as wide as Wl not J.
nmade themout to be in his posthunously published opinion in
R v. Alnon [1765] published.in (1802) WInot's opinions(1l).
Fortunately, the attacks on the judiciary have been
conparatively fewin nost countries, having regard to the
character assassination of the personnel in the other great
branches ~'of ~Governnent. Even so, the law which punishes
those who scandalize judges is as old as the Comobn Law
itself. The existence of the contenpt power, however, does
not obligate its exercise on every occasion but triggers it
only in special situations, not routinely.

What then are the conpl ex of considerations dissuasive of
punitive action ? To be exhaustive is a baffling project; to
be pontifical is to be inpractical; to be flexible is to be
realistic. What, then, are these broad guidelines-not a
conplete inventory, but precedentially validated judicia

norns’ ?

The first rule in this branch of contenpt power is a wse

econony of wuse by the Court of this branch  of its
jurisdiction. The Court wll act with seriousness and
severity where justice is jeopardized by a gross ' and/or
unfounded attack on the judges, where the attack is
cal cul ated to obstruct or destroy the judicial process. The
court is wlling toignore, by a mjestic |I|iberalism
trifling and venial offenses-the dogs may bark, the caravan
will pass. The court will not be pronmpted to act 'as a
result of an easy irritability. Mch rather, it shall take

notice |l ook at the conspectus of features and be guided by a
constellation at constitutional and other considerations
when it chooses to use, or desist fromusing, its power of
cont enpt .

The second principle nmust be to harnoni se the constitutiona

values of free criticism the fourth estate included, and
the need for a fearless curial process and its presiding
functionary, the judge. A happy balance has to be struck-
the benefit of the doubt being given generously against. the
judge, slurring over marginal deviations but severely /pro-
ving the suprenacy of the law over pugnacious, Vi cious,
unrepentant and malignant contemmers, be they the" powerful

press, gang-up of vested interests, veteran columists or’
ol ynpi an establishmentarians. Not because the judge, the
human synbol of a high value, is personally

(1) See further R Dhavan : "Contenpt of Court and the
Phillimore Committee Report" (1976) 5 Anglo Anerican Law
Review, 186 at 194 and the literature cited there.
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armoured by a regal privilege but because ’'be you-the
contemer--ever so high, the lawthe People’ s expression of
Justice-is above you. Curial courage overpowers arrogant
mght even as judicial benignity, forgives errant or
exaggerated critics. Indeed, to criticise the judge fairly,
albeit fiercely, is no crime but a necessary right, twice
bl essed in a denocracy. For, it blesseth himthat gives and
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him that takes Were freedom of expr essi on, fairly
exerci sed, subserves public interest in reasonable neasure,
public justice cannot gag it or manacl e it,.

constitutionally speaking. A free people are the ultimte
guarantors of fearless justice. Such is the cornerstone of
our Constitution; such is the touchstone of our Contenpt
Power, oriented on the confluencer of free speech and fair
justice which is the scriptural essence of our Fundanenta
Law. Speaking of the social philosophy and phil osophy,, of
law in an integrated nanner as applicable to contenpt of
court, there 1is no conceptual polarity but a delicate
bal ance, and judicial ' sapience’ draws the line. As it
happens, our Constitution-nmakers foresaw the need for
bal ancing all these conpeting interests. Section 2(1) (c)
of the Contenpt of Courts Act, 1971 provides :
“"Crimnal contenpt" nmeans the Publ i cati on
(whether by words, spoken or witten, or by
signs, ~or by visible representations, or
ot herwi se) of any matter or the doing of any
ot her act what soever which-
(1) scandal'i ses ~or tends to scandalize, or
owers or tends-to | ower the authority of any
court.’
This is an extrenely wide definition. "But, it cannot be
read apart from 'the  conspectus of the constitutiona
provi si ons within which the Founding Fathers of t he
Constitution intended all past and future statutes to have
meani ng. Al laws ' relating to contenpt of  court had,
according to the provisions of “Article 19(2), to be
"reasonable restrictions” on the exercise of the right of

free speech. The courts were given the power-and, i ndeed,
the responsibility-to harnonize conflicting ains, ‘interests
and val ues. This is in sharp contrast to the Phillinore

Conmittee Report on Contenpt of Court in‘the United ' Ki ngdom
(1974) bund. 5794 prs. 143-5, pp. 61-2) which did not
recommend the defence of public interest in contenpt cases.
The third principle is to avoid confusion between /persona
protection of a |ibeled judge and prevention of obstruction
of public justice and the comunity’s confidence in that
great process. The former is, not contenpt, the latter is,
al t hough overl appi ng spaces abound.
Because the law of contenpt exists to protect public
confidence in the administration of justice, the offence
will not be committed by attacks upon the per sona
reputation of individual judges as such,- As  Professor
CGoodhart has put it

"Scandalising the court means any hostile

criticismof the judge as judge; any persona

attack upon him unconnected with the office

he holds, is dealt with under the ~ordinary
rul es of slander and |ibel."
175

(See ' Newspapers and Contenpt of Court ' (1935)
48, Harv. L. R 885, 898.)
Simlarly, Giffith, C J. has said in the
Australian case of N cholls(1) that
“In one sense, no doubt, every defamatory
publication concerning a judge nay be said to
bring himinto contenpt as that termis used
in the law of libel, but it does not follow
that everything said of a judge calculated to
bring himinto contenpt in that sense anpunts
to contenpt of Court."
Thus in In the matter of a Special Reference fromthe Bahana
I sland(2) the Privy Council advised that a contenpt had not




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 28

been commtted through a publication in the Nassau Guardi an
concerning the resident Chief Justice, who had hinself
previously criticised local sanitary conditions. Though
couched in highly sarcastic terms the publication did not
refer to the Chief Justice in his official, as opposed to
personal, capacity. Thus while it m ght have been a |ibe
it was not a contenpt.

The fourth functional canon which channels discretionary
exercise of the contenpt power is that the Fourth Estate
whi ch is an indispensable internmediary between the State and
the people and necessary instrunentality in strengthening
the forces of dempcracy, should be given free play wthin
responsible limts even when the focus of its critica
attention is the court, including the highest Court.

The fifth normative guideline for the judges to observe in
this jurisdiction is not to be hypersensitive even where

disortions and criticisns overstep the Ilimts, but to
defl ate vul gar denunci ati on by dignified beari ng,
condescendi ng i ndifference and repudiation by judicia
rectitude.

The sixth_ consideration is that, after evaluating the
totality of factors, if the court considers the attack on
the judge or judges scurrilous, offensive, intimdatory or
mal i ci ous beyond condonable linmts, the strong arm of the
law rmust, in the nanme of public interest and public justice,
strike a blow on himwho challenges the supremacy of the
rule of law by fouling its source and stream

Speaki ng generally, 'there are occasions when the right to

conment may be of  suprene value (for instance, t he
thal i dom de babies cases in England) (3) and the I|aw of
contenpt nust adjust conmpeting values and be nodified, in

its application by the requirenents of ‘a free society and
the shifting enphasis on paranmount public interest. in a
gi ven situation.

(1) (1911) 12 C L.R 280, 285.

(2) (1893) A C 138.

(3) 1 prefer the judgnent of Lord Denning M R / in the
Court of Appeal to those in the Divisional Court or House of

Lords in the Thalidom de case ;. Att. CGen.” v. Tinmes
Newspapers Ltd. (1972) 3 All. E R 1136 (D.C) ; (1973) 1
All. ER 815 (CA) ; (1973) 3 All. “E.R 54 (14.L.).
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Indeed, there is an interesting Australian decision R V.
Brett (1) which has a neani ngful rel evance for our case and
gquote fromthe Australian Law Journa
"In R v. Brett, the publisher of a newspaper
was called on to show cause why he should not

be commtted for contenpt of  court. It
appeared that the newspaper, under the heading
"M Justice Shol | - Di ehard Tory" had
criticized the appointment, of M. Justice
Shall and inferentially of all his brethren
except one not specified, because they were
out of touch with the- life of the people —and

had no experience (it was alleged) in the
Crimnal Court "the only court where even a
senbl ance of the problens of the peopl e
arise". and it concluded that his appointnent
showed that the judiciary was "an institution
formng an integral part of the repressive
machi nery of the State".

"O Bryan, J. pointed out that the fact that
the article nade ridicul ous m stakes of fact
and that its logic was greatly at fault, did
hot prove that it was a contenpt. The
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guestion was whether the article, honestly
t hough m stakenly and of fensively, criticised
the policy of this and previous adninis-
trations in appointing judges, or whether it
did indeed set out to |lower the authority of
the Court as such and to excite m sgivings as
to its partiality. Wth very gr eat
hesitation, his Honour came to the conclusion
that a case for the exercise of the extra-
ordinary summary jurisdiction of the Court had
not been made out and he discharged the order
nisi."
Anot her usef ul illustration from t he
Australian jurisdiction is contained in short
report nade of a decision in Australian Law
Jour nal, 1928-29, Vol. 2, 145-146
"The  Tasmani an case (The King v. Qgilvie)
concerned statenents made by the respondent at
public neetings, inputing |lack of inpartiality
to M. Justice Crisp, and asserting that the
respondent was personally disliked by his
Honour, and that respondent’s «clients could
not get justice fromhim N cholls, C J., in
delivering  the judgnent of the Court, agreed
with’' the authorities that fair conmment
on judicial actions is not only justifiable,
but beneficial. He then pointed out "that we
regard t hese proceedings as instituted and our
powers conferred, not for the benefit or com
fort of the Judges personally, to protect them
fromcriticismor even fromlibel, but sinply
to secure that this institution, the  Suprene
Court, which in the final analysis has to
declare and enforce the rules which hold the
conmunity together, shall be challenged only
in the proper ways, which are two" first, by
appeal , and secondly by approach in the proper
formto 'Parlianent."
(1) (1950) C L.R 226.
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A quick flash back to English decisions also
is instructive. A early as 1900 in Queen,v.
Gay(1l). Gray published in a newspaper an
article which was "personal scurrilous abuse
of a judge as a judge" Lord Russel of Killowen
C. J. observed
"It is not too much to say that it is an
article of scurrilous abuse of a judge in_ his
character of a judgescurrilous  abuse, in
reference to the conduct of the judge 'Wile
sitting under the Queen’s Conm ssion, and
scurrilous abuse published in a newspaper in
the town in which he was still sitting ‘under
the Queen’s Comm ssion. It cannot be doubted-
indeed it has not been argued to the contrary
by the | earned counsel who represents Howard
Al exander Gray-t hat t he article does
constitute a contenpt of Court; but, as these
applications are, happily, of an unusua
character, we have thought it right to explain
alittle nore fully than is perhaps necessary
what does constitute a contenpt of Court, and
what are the neans which the | aw has pl aced at
the disposal of the Judicature for checking
and puni shing contenpt of Court. Any act done
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or witing published calculated to bring a
Court or a judge of the Court into contenpt,
or to lower his authority, is a contenpt of
Court. That is one class of cont enpt .
Further, any act done or witing published
calculated to obstruct or interfere with the
due course of justice or the | awful process of
the Courts is a contenpt of Court. The forner
class belongs to the category which Lord
Hardwi cke L. C. characterized as "scandali zing
a Court or a Judge."

The |earned Law Lord, however.. indicated a
guideline which is extrenely inportant

"Judges and Courts are alike open to
criticism and if reasonable argunent or
expostul ation is offered agai nst any judicia
act as contrary to law or the public good, no
Court could or would treat that as, contenpt
of Court. The law ought not to be astute in
such cases to criticise adversely what wunder
such circunstances and with such an object is
published; but it is to be remenbered that in
this matter “the liberty of the press is no
greater and no less than the liberty of every
subj ect of the Queen. Now, as | have said, no
one has suggested that this is not a contenpt
of Court and nobody has suggested, or could
suggest. that it fallswithin the right of
public criticism in the sense I have
descri bed. It “is not criticism: | repeat
that it is personal scurrilous -abuse of a
judge as a judge........

(enphasi s, added)

,The tone of R v. Gay (supra) sharply
contrasted w th the much nore |liberal @ tone
adopted by the Privy Council in MLeod v. St
(1) (1900) Q B.D. (36.

178

Aubyn(1l) even though certain aspects of the
| atter decision assune a somewhat inperialist
tone. Dr. Rajeev Dhavan has observed

"For some strange reason the Privy Counci

j udgrment was neither referred to by the  Chief
Justice or even cited to the Court even though
a time lag of nine nmonths separates the two
j udgrment s". (2)

A harnoni ous bl end and a bal anced co-exi stence
of a free press and fearless justice
desi derates that the | aw ought not to be too
astute in such cases and that public criticism
has a part to play, even if it oversteps the
l[imt, in preserving the denocratic health of
public institutions. But. beyond a point, the
wages of contenpt is commttal.

In Anbard v. Attorney-General for Trinidad(3)
the Privy Council pronounced on a case of
public criticismof the adnministration of jus-

tice. Lord Atkin stated, wth admirabl e
accuracy, the law on this branch of contenpt
of Court

"But whether the authority and position of an
i ndi vidual judge, or the due administration of
justice, is concerned, no wong is conmitted
by any nmenber of the public who exercise the
ordinary right of criticising, in good faith,
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in private or public, the public act done in
the seat of justice. The path of criticismis
a public way : the wong headed are permtted
to err therein : provided that nenbers of the
public abstain frominputing inproper notives
to those taking part in the adm nistration of
justice, and are genuinely exercising a right
of «criticism and not acting in nalice or
attenpting to inpair the admnistration of
justice, they are immune. Justice is not a
cloistered virtue : she must be allowed to
suffer the scrutiny and respectful, even
though outspoken coments of ordinary nmen."
I ndeed, Lord Morris in Mleod v. St. Aubyn
(supra) has comment ed

"Courts are satisfied to leave to public
opi nion attacks ~or coments derogatory or
scandal ous to them But it must be considered
that “in snall colonies, consisting princi-
pally, of col our ed popul ati ons, t he
enforcenent in proper cases of committal for
contenmpt of Court for attacks on the Court nay
be absolutel y necessary to preserve in such a
comunity -the dignity of and respect for the

Court."
In will not condenm the Indian people with the contenpt
mani f est in Lord Morris’ observation regarding smal

colonies and col oured popul ations.” W are cultured people
with traditions and canons and may at |east be equated in
these matters with English men:
(1) [1899] A C 549.
(2) See R Dhavan : "Contenpt of Court and the Phillinore
Conmittee Report" (1976) 5 Anglo Anmerican Law Review 186 at
205.
(3) (1936) A.C 322
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A very valuable and remarkably  fresh approach 'to this
qguestion of criticismof Courts in.intenperate |anguage and
i nvocation of contenpt of court against the contemmer, a
person of high position, is found in Regina v.~ Metropolitan
Pol i ce Conmi ssioner ex. p. Black, burn(l). Lord - Denni ng”s
judgrment is particularly instructive in the context of ~the
obnoxi ous comments nmde by Queen Hogg in an article in
"Punch" about the nenbers of the Court of Appel. The
remar ks about the Court of Appeal were highly obnoxi ous and
the barbed words thrown at the judges obviously were
provocative. Even so, in a brief but telling judgment, Lord
Denning held this not to be contenpt of court. It is
illumnating to excerpt a few observations of the learned
j udge :
"This is the first case, so far as |  know,
where this court has been called 'on to
consider an allegation of contenpt against
itself. It is a jurisdiction whi ch
undoubtedly belongs to us but which we wll
nost sparingly exercise nore particularly as
we oursel ves have an interest in the matter.
Let me say at once that we will never use this
jurisdiction as a neans to uphold our own
dignity. That nust rest on surer foundations.
Nor wll we use it to suppress. those who
speak against us. W do not fear «criticism
nor do we resent it. For there is sonething
far nore inportant at stake. It is no |less
than freedom of speech itself.
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It is the right of every man in Parlianent or
out of it. in the Press or over the broadcast,
to nake fair coment, even outspoken conmrent,
on nmatters of public interest. Those who
comment can deal faithfully with all that is
done in a court of justice. They can say that
we are mi staken, and our decisions erroneous,
whet her they are subject to appeal or not.
Al we would ask is that those who criticise
us will renenber that, fromthe nature of our
office we cannot reply to their criticisms.
We cannot enter into public controversy.
Still lessinto political. W nmust rely on
our conduct itself to be its own vindication

Exposed as we are to the winds of criticism
not hi ng"which is said by this person or that,

will ~ deter us fromdoing what we believe is
right; nor, | would add, from saying what the
occasion requires,  provided that it is
pertinent to the matter in hand. Silence is
not an option when things are ill done.

The Indian precedents nust naturally receive referentia

attention fromus and so switch over to the cases of this

Court which have rel evance to that branch of the contenpt

jurisprudence bearing upon scandalising the judges. After a

brief survey, |I will summarise the conclusions. |In Sanbhu

Nath Jha v. Kedar Prasad Sinha & Os.(2)

(1) (21968) 2 WL.R 1204.

(2) [21972] 3 S.C. R 183, 189.
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“ 1t would follow fromthe above ‘that the
courts have power to take action against a
person who does an act or publishes a witing
which is calculated to bring a court or | judge
into contenpt or to lower his authority or to
obstruct the due course of justice or due
administration of law.... in such cases, the
court woul d exercise ci rcunspection and
judicial restraint in the matter ~ of ~/taking
action for contenpt of court. ~The court has
to t ake into account t he surrounding
circunstances and the material facts of the
case and on conspectus of themto cone, to a
concl usi on whet her because of sone
contumaci ous conduct or other-sufficient rea-
son the person proceeded against should be
puni shed for contenpt of court."
"I n Perspective Publications Ltd. v. State of,
Mahar ashtra(1l) Gover, J., speaking on -behalf
of the Court, reviewed the entire case | aw and
stated the result of the discussion- of the
cases on contenpt as follows
"(1) It wll not be right to say t hat
committals for contenmpt few scandalizing the
court have becone obsol ete.
(2) The summary jurisdiction by way of
contenpt nust 'be exercised with great care
and caution and only when its exercise is
necessary for the proper administration of |aw
and justi ce.
(3) It is open to anyone to express fair
reasonable and legitinmate criticismof any act
or conduct of a judge in his judicial capacity
or even to nake a proper and fair comment on
any decision given by himbecause "justice is
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'not a cloistered virtue and she nust be
allowed to suffer the scrutiny and respectful,
even though outspoken, comments of ordinary

men.’
(4) A distinction nust be nmade between a
mere |ibel or defamation of a judge and what

amounts to a contenpt of the Court.

The test in each case would be whether the
i mpugned publication is a mere defamatory
attack on the judge or whether it is
calculated to interfere with the due course of
justice or the proper adm nistration of |aw by
this Court. It isonly inthe latter case
that it will be punishable as ' Contenpt.

(5) Al ternatively the test will be whether
the wong is done to the judge personally or
it is done'to the public. To borrow from the
| anguage of . Mukherjee, J. (as he then was)
(Brahma Prakash Sharma’s Case) (1953) S. C.
R, "1169) the publication of a disparaging
statement w'll be an injury to the public if
it tends to create an apprehension in the
m nds of the people regarding the integrity,

ability
(1) /[1971] 2 S.C. R 779.
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or fairnes of the judge or to deter actual and
prospective litigants from placing conplete

reliance upon the-court’s admnistration of
justice or if it'is likely to cause enbarrass-
nment in the mnd of the judge hinself in the
di scharges of his judicial duties."

H dayatullah, C. J., in' R C. Cooper v. . Union
of India(l) observed

"There is no doubt that the Court |ike any
other institution does not enjoy imunity from
fair criticism Thi's Court does not claim to
be always right although it does not spare any
effort to be right according to the best of
the ability, know edge and judgnent ~of the
j udges. They do not think thenselves it
possession of all truth or hold that wherever
others differ fromthem it is so far ~error-:
No one is nore conscious of his |limtations
and fallibility than a judge but ~because of
his training and the assistance he gets, from
| earned counsel he is apt to avoid mstakes
nore than others........ We are constrained to
say also that while fair and tenmperate
criticism of this Court or any other /Court

even if strong, nmay not be acti onabl e,
attributing inmproper notives, or tending to
bring judges or courts into hatred and

contenpt or obstructing directly or indirectly
with the functioning of Courts 1is serious
contenmpt of which notice must and wll be
t aken. Respect is expected not only from
those to whomthe judgnent of the Court is
acceptable but also fromthose to whomit s
r epugnant . Those who err in their criticism
by i ndul gi ng in vilification of t he
institution of courts, admnistration of
justice and the instruments through which the
adnmi ni stration acts, should take heed for they
will act at their own peril. W think this
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wi || be enough caution to persons enbarking on
the path of criticism™

In Brahma Prakash Sharna and Gthers v. The
State of Uttar Pradesh(2) this Court said

"It seems, therefore, that there are two
primary considerations which should weigh with
the court when it is called upon to exercise
the sumary powers in cases of cont enpt
conmitted by "scandalising" the court itself.
In the first place, the reflection on the
conduct or character of a judge in reference
to the discharge of his judicial duties would
not be contenpt of such reflection is made in
t he exercise of the right of fair and
reasonabl e criticism which every citizen
possesses in respect of public acts done in
the ~seat of justice. It is not by stifling
criticism that confidence in courts can be
created. "The path of criticisn, said Lord
Atkin (Anbard v. Attorney-Ceneral for Trinidad
and

(1) (1970) 2 S.C.C. 298, 301.

(2) (1953) S.C.R 1169, 1178, 1180.
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Tobago, (1936) A.C. 322 at 335) is a public
way. The wrong headed are pernmitted to err

therein; provided that nmenbers of the public
abstain from inputing notives to those taking
part in.the admnistration of justice and are
genui nely exercising a right of criticism and
not acting in malice, or attenpt to inpair the
adm ni stration of justice, they are imune."

In the second place, when attacks or conments
are nmade on a judge or judges, disparaging in
character and derogatory to their dignity,
care should be takento distinguish  between
what is a libel on the judge and what / anounts
really to contenpt of court. The fact that a
statenment is defamatory so far as the judge is
concerned does not necessarily make it a

cont enpt . The distinction- between a |ibel,
and a contenpt was pointed out by a Committee
of the Privy Council, to which a reference was

nade by the Secretary of State in 1892 (In-the
matter of a special reference fromthe Bahana
Islands (1893) A C 138). A man-in the

Bahama Islands, in a letter published in a
col oni al newspaper criticised the Chi ef
Justice of the Colony in an extrenely /ill-
chosen | anguage which was sarcastic and

pungent. There was a veiled insinuation that
he was an inconpetent judge and a shirker of
work and the witer suggested in a way that it
would be a providential thing if he were to
di e. A strong Board constituting of 11
nmenbers reported that the |letter conplained
of , though it m ght have been nade the subject
of proceedings for libel, was not, in the
ci rcumst ances, calculated to obstruct or
interfere wth the course of justice or the
due admnistration of the law and therefore
did not constitute a contenpt of court. The
same principle was reiterated by Lord Atkin in
the case of Devi Prashad v. King Emperor (70
. A, 216) referred to above. It was
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foll owed and approved of by the High Court of
Australia in King v. Nicholls (12 Corn. L. R
280), and has been accepted as sound by this
Court in Reddy v. The State of Madras (1952)
S C R, 452). The position therefore is
that a defamatory attack on a judge nmay be a
libel so far as the judge is concerned and it
would be open to himto proceed against the
libeller in a proper action if lie so chooses.
I f, however, t he publication of t he
di spar agi ng st at emrent is cal cul at ed to
interfere wth the due course of justice or
proper admnistration of |law by such court, it
can be punished summarily as contenpt. One is
a wong done to the judge personally while the
other is a wong done to the public. It wll
be an injury tothe public if it tends to
create ~an apprehension in the mnds of the
people regarding the integrity, ability or
fairness of the _judge or to deter actual and

prospective “litigants from placing conplete
reliance -upon the court’s administration of
justice, or if it is likely to cause
enbarrassnment in the mnd of the judge hinself
in the discharge of his judicial duties. It
is well
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established that it is not necessary to prove
affirmatively that there has been an actual
i nterference with the admini stration of
justice by reason of such def amat ory
statenment; it is interference with the proper
admini stration of |aw"

Mookerjee J. inlInrTe : ~Mtilal Ghosh and
O hers ILR, 45, Cal., 269 at 283.)

There is no doubt that condign and quick
puni shnent for scandalising publication has
been awarded by this Court, (Vide C K. / Daph-
lary & Ors. v. O P. Gupta(l)

Anot her one is Shri Baradakanta M shra v. The
Regi strar of Oissa H gh Court-and Another (
2). In the latter case, | —had occasion to
exam ne the root principles of Indian Contenpt
jurisprudence and | summed up thus :

"Judges and Courts have diverse duti es. But
functionally, hi storically and
jurisprudentially, the value which is clear to
the community and the function which deserves
to be cordoned off from public nolestation, is
j udi ci al . Vicious criticismof personal and
administrative acts of Judges may indirectly
mar their i mge and weaken the confidence of
t he public in the judiciary but t he
countervailing good, not nerely of free speech
but also of greater faith generated by ex-
posure to the actinic light of bona fide, even
if marginally over-zealour, criticism cannot
be overl ooked. Justice is no cl oi stered
virtue."

"The Court being the guardian of people’s
rights, it has been held repeatedly that the
contenpt jurisdiction should be exerci sed
"with scrupulous care and only when the case
is clear and beyond reasonabl e doubt”."

I relied on an observation nade by Justice
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Ameri can | ega

Gaj endragadkar, C.J., In Special Reference No.
1 of 1964 and proceeded to state the key to
the jurisdiction :

"W ought never to forget that the power to
punish for contenpt, large as it is, mnust
al ways be exercised cautiously. wsely, and
with circunmspection. Frequent or indiscrim-
nate use of this power in anger or irritation
would not help to sustain the dignity or
status of the court, but nmay sonetines affect
it adversely. Wse Judges never forget that
the best way to sustain the dignity and status
of their office is to deserve respect fromthe
public at large by the quality of their
judgrments, the fearlessness, fairness and
objectivity ~of  their approach, and by the
restraint,  dignity and decorum which they
observe-in their judicial conduct."

if judges decay the contenpt power wll not
save them and so the other side of the coinis
that Judges, like Caesar’s w fe, nmust be above
suspi ci on.

(1) (1971) Supp. S.C. R 76, 92-93.

(2) (1974) 1 s.C. C. 374.
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To wind up, the key word is  "justice", not
"judge"; the key-not thought is unobstructed
public' justice, not the selfdefence of a
judge; the cornerstone of the contenpt law is
the accommodati on of two constitutiona
val ues-the right of free speech and the right

to independent justice. The ignition of
contenpt action shoul d be substantial ‘and nal a
fide interference with fearless judicia
action, not -fair coment or trivia

reflections on the judicial process and per-
sonnel . "

| ndeed, I am convinced t hat denocratic
institutions, including the Court system and
judges, must suffer criticismand benefit from
it This approach has been enphasised by nme in
that case :

"Even so, if Judges have frailties-after all

they are human-they need to be corrected by
i ndependent criticism |If the judicature has
serious shortconings which demand systenic
correction through socially-oriented reform
initiated through constructive criticism_  the
contenpt power should not be an . interdict.
Al this, far fromundernining the confidence
of the public in Courts, enhances it-and, in
the last analysis, cannot be repressed by
i ndiscrimnate resort to contenpt power. . Even
bodies Ilike the Law Commi ssion or the Law
Institute and resear chers, | egal and
soci ol ogical, may run ’'contenpt’ risks because
their professional work sonetines involves
unpl easant criticism of judges, judicia

processes and the systemitself and thus hover
perilously around the periphery of the law if

wi dely construed. Creative legal journalism
and activist statesmanship for judicial reform
cannot be jeopardized by an undefi ned

appr ehensi on of contenpt action."
hi story has | essons for us but when nationa
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conditions vary adaptation, not imtation, is the creative
alternative, to avoid breakdown on the rock of real Ilife.

New York is not New Delhi and New York Tines deals wth
different customers fromthe Times, of India. The law of
contempt fluidly flows into the nould of life. This fact
once noted, there is instructive thought in the Anmerican
cases.
Their | ofty approach, grounded on constitutional val ues, has
an appeal for us. The issue is one of the gravest noment
for free peoples and to choose between the cherished basics
of free expression and fair hearing is a trying task. For a
free press it may be argued as did the U S. judges
" What is at stake here is a societal function
of the First Amendnent in preserving free
public discussion of governnental affairs
Publ i c debate must not only be unfettered; it
must -~ al so"be informed. For that reason this
Court has repeatedly stated t hat First
Amendnent concerns enconpass the receipt of
i nformation and ideas as well as the
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right of ~freeexpression...... An inforned
public ~depends on accurate and ef fective
reporting by the news nedia. No individua

can. /obtain for hinmself the information needed
for the intelligent discharge of his politica
responsibilities. For nost -~ citizens t he
pr ospect of per sonal fam liarity with
newswor thy events i's,  hopel essly ‘unrealistic.
In seeking out the news the press. therefore
acts as an agent of the public at large.
It is the neans by which the people receive
that free flow of information and i deas
essential to intelligent selfgovernment.
By enabling the public to assert neaningfu
control over the political process, the press
perfornms a crucial function in effecting the
soci etal purpose of the First Amendnent. That
function is recognized by specific reference
to the press in the text of the Amendnent and
by the precedents of this Court.
The ar gunent further asserts t hat a
curtailnent of press freedom is a serious
matter. If they can be justified at-all, it
must be in terms of some serious -substantive
evil which they are designed to avert. The
substantive evil here sought to be averted has
been variously described below. It appears to
be double disrespect for the judiciary; and
di sorderly and wunfair admi ni stration of
justice. The assunption that respect for the
judiciary can be won by shielding judges from
published criticism wongly appraises t he
character of American public opinion. For it
is a prized Anerican privilege to speak one’'s
m nd, although not always with

taste, on all public institutions. And an
enforced silence, however limted, solely in
the name of preserving the dignity of the
bench, would probably engender resentnent,
suspicion, and contenpt nuch nore than it
woul d enhance respect."

W rmay gl ance at the vigorous dissent of M.
Justice Frankfurter to this reasoning in

per f ect

goo
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Bridges v. California(l)

"Qur whole history repels the viewthat it is
an exercise of one of the civil liberties
secured by the Bill of Rights for a | eader of
a large following or for a powerful rmetro-
politan newspaper to attenpt to overawe a
judge in the matter imredi ately pending before
hi m The view of the mmjority deprives
California of nmeans for securing to its
citizens justice according to | aw nmeans which

since the Union was founded have been the
possession, hitlierta unchall enged, of all the

st ates. Thi s sudden br eak with t he
uni nterrupted course of constitutional history
has no ~constitutional warrant. To find
justification for such deprivation of the
hi storic power s- of the states is to
m.-sconcei ve the idea of freedom of thought and
speech as guar ant eed by the

Constitution...... "

(1) [1941] 319 U.S, 252, 279, 283, 284.
13-211 SCI/ 78
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Atrial isnot a "free trade in ideas," nor is
the /'best test of truth in a courtroom "the
power of the thought to get itself accepted in
the | conpetition of the nmarket A court is a
forum  with strictly ~defined limts for
di scussion. It. is-circunscribed in the range
of its, ~inquiry and inits methods by the
Constitution, by |laws, and by age-old tradi-
tions. Its judges are restrained in their
freedom of expression by historic conpul sions
resting on no other officials of government.
They are so circunscribed precisely @ because
judges have in their keeping the enforcenent
of rights and the( protection of liberties
whi ch, according to the wi sdomof the / ages,
can only be enforced and pr ot ect ed by
observi ng such nethods and traditions.
continue the historic process of prohibiting
expressions calculated to subvert a specific
exercise of judicial power. So to assure the
i mpartial acconplishnent of justice is not  an
abridgment of freedom of speech or freedom of

the press as these phases, of liberty have
her et of ore been conceived even by the stoutest
libertarians. In fact, t hese liberties
t hensel ves depend upon an unt r amrel ed

judiciary whose passions are not even
unconsci ously aroused and whose minds-are not
di storted by extra-judicial considerations.

O course freedom of speech and of the press
are essential to the enlightennent of a free
people and in restraining those who weld
power . Particularly should this freedom be
enpl oyed in conrent upon the work of courts,
who are wthout many influences ordinarily
maki ng for hunor and humlity, twin antidotes
to the corrosion of power. But the Bill of
Rights is not self-destructive. Freedom of
expression can hardly carry inplications that
nullify the guarantees of inpartial trials.
And since courts, are the ultimate resorts for
vindicating the Bill of Rights, a state my
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surely authorize appropriate historic neans to
assure that the process for such vindication
be not wenched fromits rational tracks into
the nore primtive melee of passion and
pressure. The need is great that courts be
criticized, but just as great that they be
allowed to do their duty."

The representative thinking on the subject s
neatly sumred up by John R Brown, Chief Judge

"Thus does Al exander again confront t he
Cordian Knot. For our history denmands that
breaches of ’'the unqualified commands of the
First Anmendnent cannot be tolerated and
freedom of the press nust be given the broad-
est scope that a liberty-loving people can
allow On the other hand, our fundanenta
concept s of absolute fairness in trials
dictate that the environnent wthin which jus-

tice, is admnistered nust be mai nt ai ned
unpol luted by ’'the
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pot ent i al infamous notoriety and bi ased

predi 'ections which a conpletely unfettered

but ommi present press can irrevocably engender

in an age of the mass nedia.......... "
It is apparent fromthis long discussion that the future of
Free Press and of Fair Justice desiderates a juristic socio-
political national debate, not ex-cathedra adnmonitions from
the Bench or assertions fromthe Bar. W nust  evolve a
know-how for the <co-existence of free speech and free
justice in tune wth the Preanble  and Article 19.
Scurrilous attacks on judges or on parties to pending cases
foul the course of justice. M schievous half-truths, brazen
untruths and virulent publicity by partisan nedia, politica
organs and spokesmen for vested interests can be traumatic
to the cause of social justice.
In an area of conpeting social values absolutist approaches
are sure to err. And yet benign neglect of courts to arrest
injurious publicity may be misread as inportance and tinely
affirmative action may stemthe rot. Sheppard(1l) is _an
American case in point Renenber, a 'free” press is often a
nonopoly press and has been nmde gargantuan by nodern
t echnol ogy. O course, we nust also renenber, courts work
in public and publishing their proceedings fairly cannot be
taboo. Please renenber, further, that those who cry ’wolf’
agai nst Contenpt Power are nore often the Proprietariat, not
the Proletariat, with exceptions which prove the rule.
Prejudicial publicity, indulged in by a 'free’ press  ow ng
no institutional responsibility or public accountability,
cannot be all that good, especially when judges are
personally vilified, assured that the robes’ traditionally,
and for good reasons, do not and should not westle wth
cal umi ating columists or yellow journalists. Likewi se, a
litigant or judge, run down by powerful vested interests
wearing the mask of nass nedia owned by themor hiring the
pen of arch spokesnen of politi cal or econoni ¢
reactionaries, cannot run riot, raising the alarmthat free
speech is in peril and get away with it. Heroism on the
face may often be villainy at heart and the |aw cannot
retreat from its justice-function scared by sl ogans.
Bal anci ng of val ues is difficult, delicate but
i ndi spensabl e. Nei ther the Press nor the courts are above
the People. Oherw se, even gutter talk or, to borrow the
phraseol ogy of justice Stevens in Nebraska(2), shabby,
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intrusive or perversely notivated nedia practices, nmay be
dignified as free press and given protective constitutiona

status, leaving the citizen litigant denoralized and citizen
j udge power | ess, panicked by the ballyhoo of Press
restraint.

The Court is not an inert abstraction; it is people in
judicial power. And when draw ng up standards for Press
freedom and restraint, as an 'interface’ with an wunafraid
court, we nust not forget that in our constitutional schene
the nost fundanmental of all freedonms is the free quest for
justice by the small man. ' When beggars

(1) Sheppard v.Mawell [1966] 384, U.S., 333.

(2) Nebraska Press Association v. Stuarts [1976] 96 Sup

. 2791.
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die, there are conmets seen” and 'when the bull el ephants
fight, the. grass is tranpled .. The contenpt sanction, once
frozen by the high and m ghty press’ canpaign, the sufferer

in the long run, is the small Indian who seeks socia

transformation through a fearless judicial process. Soci a

justice is at-stake if foul press unlinited were to reign

As Justice Frankfurter stated, may be ’'judges as persons, or
courts as institutions, are entitled to no greater imunity
from criticism than other persons or institutions’ (a

guestion | desist fromdeciding here), but when coment
darkens into coercive inmputation or calculated falsehood,
threats to inpartial adjudication subtly - creeps. Not

because judges lack firmess nor that the dignity of the
bench demands enhanced respect by enforced silence, as
Justice Bl ack observed in the Los Angel es Times(1l) case but
because the course of justice nay be distorted by hostile
attribution. Said Justice Jackson in Craige v. Harney(2)
"l do not know whether it is the view of the
Court that a judge must be thickskinned or
just thickheaded, but nothing in ny experience
or observation confirns the idea that he is
insensitive to publicity. Wuo does not prefer

good to ill report of his work? And if fane-a
good public nane-is, as MIton said, the "l ast
infirmty of noble mind,“ it is frequently the

first infirmty of a nediocre one.
| do not dogmmtise but indicate the perils. O course, the
evil nust be substantive and substantial, not chinmerical or
peri pheral .
A concl udi ng note. I have |aunched on this | ong,
i nconclusive essay in contenpt jurisprudence bearing on
scandal i zing the judge& qua judges, aware that ~ not high

falstaffian rhetoric but hard-headed realism illumned by
constitutional values, nust set the limt and interpret’ the
statute. It is a disturbing devel opnent in our country that

the nedia and sone nen in the, trade of traducenent are
escal atingly scandalizing judges with flippant or notivated

wite-ups wearing a pro bono publico veil and nmod of
provocative nock-challenge. The court shall not neditate
nor hesitate but shall do stern justice to such
"professional" contemmers, not shrink because they are
scurrilous, influential or incorrigible. Even so, to be
gentle is to be just and the quality of nercy is not
st rai ned. So, it is that a benign neglect not judicia

genufl exion, is often the prescription, and to inhibit hapha
zardness or injustice it is necessary that the Bar and the
Press evolve a dignified consensus on the canons of ethics
in this area, with due regard to the Constitution and the
laws, so that the Bench may give it a close |ook and draw
the objective line of action. The process of arriving at
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these norms by those mghty forces who influence Public
opi nion, cannot be delayed and until then the law laid down
in precedents of this court will go into action when judge-
baiting is indulged in by masked 'men or nedia mght.
Freedom is what Freedom does and Justice fails when Judges
quai l .

(1) 314 U.S. 263.

(2) 331 U.S. 367.
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For sure, my plea is not for judicial pachyderny, but for
di gni fied detachment which ignores ill-informed criticismin
its tolerant stride, but strikes when offensive excesses are
est abl i shed. Frankly, all these are hypothetical and have
no specific reference to the present case. These obiter-
dacta are intended toindicate the pros and cons, not to
pontificate on the precise linmits for exercise of contenpt
power and to enphasize what Chief Justice Wrren Burger
mentioned in Nebraska Press Association(1l) as ’'sonething in
the nature of a fiduciary duty’ of the press to act
responsi blyand I nay add, respectfully.

An afterword.

An afterword has beconme necessitous because the |earned
Chief Justice has, ~in his reasons, made sone critica
observati ons on nmen and matters based on hi s rich
experience, high responsibility and urge to right wongs.
Wil e respecting his feeling of hurt and attenpt to set the
"record straight regarding his prior judgnent and letters on

canons of judicial ethics, | desist-fromcoments on the
author or the article, including its correctness and
propriety, for fear _that —an i ndel i bl e wor d, Wit
incautiously, may fester into an incurable wound. I am in

no nmod to pronounce on these subjects or to judge these
generalities. Many an arrow at random sent hits a mark the
archer never meant, and ex cathedra generalizations run the
genetic risk of notice inperfections. ~The Al mighty does not
share H's omi science with the Judiciary.

KAI LASAM J.-1 had the benefit of ‘reading the Judgnents pro-
posed to be delivered by My Lord the Chief Justice and
Justice Krishna lyer.

I  woul d have been contented with stating that, in my view,
on taking into account the facts and circunmstances of the
case this is not a fit case to be proceeded with under the
Contempt of Courts Act, 1971. But now it has ~becone
necessary for nme to state whether | agree with the judgnents
to be delivered.

MY |earned Brother Justice Krishna Iyer in  his concluding
note has expressed that he had |aunched on this |ong
inconclusive essay which relates to hypothetical questions
and has no specific reference to the present case. The
Judgnent which lie hinmself characterizes as obiter dicta may
be | eft al one w thout any comments.

Wien the matter was taken up in the Court on 27th January,
1978, the contenpt proceedi ngs were dropped without calling
upon the |learned counsel who was appearing for the
respondent in response to the notice. Wthout bearing the
parties concerned, it is not right and proper to make any
coments about the facts of the case. In this view |
refrain from referring to the publication in "The Indian
Express” or about the article in the newspaper by Shri A G
Noor ani .

Contenpt proceedings will stand dropped.

P.B.R Pr oceedi ngs dropped.

(1) 96 S. Ct. 2803.
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