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Pandurang Varanbal e (hereinafter referred to as the
"deceased’) would not have in-his wldest dreans on 8.5.1982
dreant when he left home to attend the invitation extended
by the appel | ant Shankar ‘Narayan Bhadol kar (hereinafter
referred to as accused A-1), that he woul d never return
alive. The appellant allegedly shot hi mdead by a gun when
the deceased was in his house in response to-his invitation
to attend a marriage cel ebration. The appellant along with
his wife Laxm bai (A-4), son Dinkar (A-3) and one Sanbhaji
Mahadeo Patil (A-2) faced trial. They were charged for
conmi ssion of offences puni shabl e under Sections 302, 201
read with Section 34 of the Indian Penal Code, 1860 (in
short the "IPC ). Appellant was alternatively charged for
conmi ssi on of offence punishabl e under Section 302, 201 and
Section 25(1A) of the Arnms Act, 1959 (in short the ’Arns
Act’).

The trial Court found the appellant guilty of the
of f ences puni shabl e under Sections 302, 201 |IPC and 25 of
the Arns Act. The other three co-accused persons were
acquitted. Appellant was sentenced to undergo life
i mprisonnment, two years and six nmonths respectively, w th
fines and default stipulations.

Prosecution version as unfolded during trial is as
fol | ows:

Conpl ainant Dilip Shripati Dalavi (PW2) had a | aundry
in the Shivaji Chowk, Kohlapur. There was also a hair
cutting shop adjoining his laundry, which was run by
Shant aram Mane (PW4) and Ranthandra Mane. They are
friends. The deceased was conming to the said hair cutting
sal oon and hence he had become their friend. Accused no.1-
appel  ant was al so visiting the said sal oon and he had also
becone their friend. On 2.5.1982, accused no.1 had cone to
the shop of Dilip Dalavi (PW2) and gave himinvitation for
di nner arranged in his house at Vadanage, near the linmts of
Ni gave Dumal a Village. The said invitation was for the
di nner arranged on 8.5.1982. Besides the conpl ai nant,
accused no.1 also invited Rajendra the brother of the
conpl ai nant, Shantaram Mane (PW4) and his brother Rama and
another friend Dattu Kurane. Accused no.1 told himthat in
case they did not attend the dinner, then they will have to
pay a penalty of Rs.100/-. At that tinme, deceased had cone
to the sal oon where this talk was going on. The deceased
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was al so invited by accused no.1 for the said dinner

On 8.5.1982 about 5.30 p.m the conplainant and ot hers
left for Vadanage to the village of accused no.1. After
reaching the Mace, they noved around and thereafter took
nmeals. A bus was to | eave at about 8.00 p.m for their
return journey to Kol hapur. They finished their neals at
about 7.30 p.m Thereafter all the invitees came out of the
house and they wanted to catch the bus.

One Sanbhaji Patil (A-2) and one unknown person entered
the house of accused no.1l. Deceased also foll owed them and
went inside. As there was sone tinme for catching the bus,
the conpl ai nant al so entered the house of accused no.1 for
chewi ng betal |eaves. The bus stop was just in front of the
house of accused no. 1. The conplainant sat on the cot. The
deceased was standing on'the threshold of the house. The
unknown person was standing close to them Accused no.2 was
sitting on the chair in front of him

Accused no.1 lifted the gun, loaded it with cartridge
and pointed it towards the deceased and then fired it. The
said shot hit on the l'eft side chest of the deceased, who
col | apsed and bl ood started oozing. As soon as deceased
fell down, he died instantaneously. As the conpl ai nant was
afraid, he came out of the house. Rajendra, Shantaram
Ranchandra and Dattu Kurane were outside the house. As soon
as he came out of the house, those persons enquired fromhim
about the sound. He disclosed tothemthat accused no.1 had
fired a gun hitting Pandurang. Thereafter they all started
towar ds Vadanage. They went to the house of Sadashiv Khadaka
to whomthey narrated the incident, because he was their
friend. The distance between his house and the house of
accused no.1 is about 2 to 3 knms. ~The brother-in-1aw of the
deceased resides in the same village. Khadake had taken them

in his house. Then they went to village Kerli in the bus
bel onging to the soci ety of Vadanage, because the deceased
was from Kerli. Then they went to Mahadeo Varsnbl e who is

the cousin brother of the deceased. They woke himup and
told himabout the incident. Thereafter they all went to
Shripati Chougul e and disclosed to himthe incident. Then he
hinsel f alongwith five others who were present for the

di nner cane to Karvir Police Station in jeep. Shripati
Chougul e canme to the police station by notorcycle. Conplaint
was | odged in the Karvir Police Station. It -was reduced into
witing. On the basis of the said first information report,
the Police Inspector Shirawekar registered the offence u/s
302 I PC and al so under Section 25 of the Arns Act.
Thereafter Police Inspector visited the spot along with'the
conpl ai nant and his staff in the jeep. The conpl ai nhant

poi nted out the house of accused no.1l. Police |nspector

call ed out accused no.1 by standing near door. Accused no.1
who cane out by opening the latch of the door was arrested.
A green |lungi which was on the person of accused no.1 was
attached under panchanama (Ex.12). On interrogation accused
no.1l expressed his willingness to show the well where the
corpse of the deceased was thrown. The said well is situate
at village Kerli. Accordingly a nenorandum was prepared
vide Ex.23 in presence of the panchas. Accused no.1 then
led themto the well and the dead body of deceased was taken
out fromthe well. 1t was wapped in a gunny bag. After
openi ng the gunny bag, the dead body was taken out. It was
identified by Sadashiv and others. Accordingly panchanama
(Ex. 24) was prepared. Under the panchanama nuddemal articles
nos. 2 and 3 were also attached. Then inquest on the dead
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body was drawn (Ex.30). The dead body was sent to the doctor
for autopsy. Then the Police Inspector arrested accused
no.2. He also attached a white Dhoti and Nehru shirt (Art. 4
& 5) of deceased no.2 under panchanama (Ex.14). Then he
visited the scene of offence in the norning and drew
panchanama (Ex.15). He found sone bl ood stains on the
threshol d and also on the bench. The floor was cleaned with
cow dung. Soil ed cow dung was found at the backyard of the
house of accused no.1l. It was al so attached. Statenents of

Wi t nesses were recorded.

On 30.5.1982 he sent the nuddenal articles nos. 1 to 30
and al so the viscera and plastic |like material forwarded by
the Medical O ficer, along with his forwarding letter to the
Chemni cal Anal yser Pune so al so, nmuddenal article, no.10 the
gun was sent to the Ballistic Expert for exami nation and his
opinion. On enquiry it was revealed that the gun (Art. 10)
was in the nane of accused no.3 having a valid licence. The
sanme was attached by him He obtained a permission fromthe
District ‘Magi strate, Kol hapur (Ex.21) agai nst accused no.1
for having used the gun without valid |icence. for his
prosecution under the Arnms Act. After conclusion of the
i nvestigation, charge sheet was submitted in the Court of
Chi ef Judicial Mgistrate, Kol hapur.

The charge was franmed agai nst accused nos. 1 to 4 and
they pl eaded not guilty.

Accused appel |l ant took the plea that on the date of
occurrence he had invited 30/40 persons to attend the dinner
and the deceased was one of them He was heavily drunk and
was not in a position to wal k and al so unable'to contro

hi msel f. Apprehendi ng that the deceased nmi ght create
problems and fall on the road, the appellant di ssuaded him
fromreturning to his place and advised himto go on the
next day. But the deceased paid little heed. To scarce him
the appellant picked up a gun lying there, |oaded the sane
with blank cartridges which only create noise. But the
deceased tried to snatch it fromhim_ In the scuffle when
the deceased pulled the barrel of the gun accidentally it
got fired and deceased sustained injuries on his chest.
After seeing the injury, the appellant was totally shocked
and fled away. The other accused persons denied their

i nvol vement in the occurrence. The trial Court as noted
above, found the co-accused not guilty but recorded the
conviction so far as the appellant is concerned under
Sections 302, 201 IPC and Section 25(1A) of the Arnms Act,
and i mposed sentences.

The plea before the H gh Court which, did not find
acceptance, was that there was no of fence involved-as the
act was covered by Section 80 IPC. In any event, there was
no el ement of culpability to bring home accusations of
Section 302. At the npbst it was covered by Section 304A
Finally, it was submtted that even if the prosecution
version is accepted inits toto, the case would be covered
under Section 304 Part Il1. The trial Court held that though
intention may not be attributed for causing death, it cannot
be said that the accused did not have the requisite
know edge and the case was covered under clause fourthly of
Section 300. In appeal by the inpugned judgnent, the High
Court upheld the conviction and sentence. It, however, held
that the case was really covered by clauses Firstly and
Thirdly of Section 300.
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In support of the appeal, |earned counsel for the
accused appellant reiterated the stand taken before the
trial court. It is relevant to note at this juncture that
before the H gh Court the plea that the case was covered
under Section 304A was not specifically pressed into
service. However, the other two pleas raised before the
trial Court i.e. applicability of Section 80 IPC or in the
alternative Section 304 Part Il |IPC were urged. According to
him the first plea was available to be urged. He further
submitted that the scenario clearly rules out any
cul pability and the act was nerely accidental. The accepted
position being that there was no notive to kill the
deceased, both the accused and the deceased were friendly,
there was | arge nunber of people invited for the dinner and
the invitees included the deceased, the pleas of the accused
appel | ant, shoul d have been accepted. It was urged that the
case at hand bears great resenblance to factual position in
Sadhu Singh Harnam Singh v. The State of Pepsu (AR 1954 SC
271). In that case it was held that the case was covered by
Secti on 304A and the custodial sentence was restricted to
the period of custodial sentence al ready undergone.

Residually it was submtted that even if as projected
by the prosecution, its case is accepted offence under
Section 302 IPCis/not nmade out and it would be a case under
Section 304 Part 1. Wth reference to the age of the
accused it was pointed out that he is now nearly 80 years
and the sentence should be restricted to the period al ready
under gone.

In response, |earned counsel for the respondent-State
submitted that the two courts have anal ysed the factua
position in great detail and have rejected the pleas
presently being urged. The case i s one where Section 302 | PC
is clearly applicable. The conduct of the accused after the
occurrence shows the deliberatenessin his action. If it was
accidental as pleaded, the nornal reaction after the gun
shot woul d have been to save the deceased and not to cause
di sappearance of his dead body by carrying it in-gunny bag

and throwing it into a well. These factors clearly establish
that the gun was fired deliberately with clear intention to
kill the deceased.

Section 80 IPCis a part of Chapter IV IPC dealing with
"Ceneral Exceptions". The "general exceptions" contained
in Sections 76 to 106 nmake an of fence a non-offence.” The
"general exceptions" enacted by |IPC are of universa
application and for the sake of brevity of expression
i nstead of repeating in every section that the definition is
to be taken subject to the exceptions, the Legislature by
Section 6 I PC enacted that all the definitions nust be
regarded as subject to the general exceptions. Therefore,
general exceptions are part of definition of every offence
contained in IPC, but the burden to prove their existence
lies on the accused.

Section 80 protects an act done by accident or
m sfortunate and wi thout any crimnal intention or know edge
in the doing of a lawful act in a |awful manner by |awfu
means and with proper care and caution. The prinordia
requi rement of Section 80 is that the act which killed the
ot her person nmust have been done "with proper care and
caution". In Bhupendrasinh A Chaudasama v. State of
Gujarat (1998 (2) SCC 603) it was held by this Court that
where the accused shot his own coll eague at cl ose range
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wi t hout knowing the identity of his target, the act snmacked
of utter dearth of any care and caution

The ampunt of care and circunspection taken by an
accused must be one taken by a prudent and reasonable man in
the circunmstances of a particular case. Were the act of the
accused is itself crimnal in nature the protection under
Section 80 is not avail able. If the accused pl eads
exception within the nmeaning of Section 80 there is a
presunption agai nst himand the burden to rebut the
presunption lies on him (See K.M Nanavati v. State of
Maharashtra (AR 1962 SC 605).

Here the evidence on record as substantiated by the
testinony of PW 2 and 3 shows that the accused picked up
the gun, unlocked it, |oaded it with cartridges and shot the
gun froma cl ose range of about-4/5 ft. ainmed at his chest.
Certainly.in view of uninpeachable evidence of PW 2 and 3,
Section 80 has no application

Conming to the plea of the applicability of Section 304A

it is to be noted that the said provision relates to death
caused by negligence. Section 304A applies to cases where
there is no intention to cause death and no know edge t hat
the act done in all probabilities will cause death. The
provision relating to of fences outside the range of Sections
299 and 300 IPC. It applies only to such acts which are rash
and negligent and are directly the cause of death of another
person. Rashness and negligence are essential elenments under
Section 304A. It carves out a specific offence where death
is caused by doing a rash or negligent act and that act does
not anount to cul pabl e hom ci de under Section 299 or  nurder
in Section 300 IPC. Doing an act with'the intent to kill a
person or know edge that doing an act was likely to cause a
persons’ death is cul pabl e hom cide. When the intent or
know edge is the direct motivating force of the act, Section
304A I PC has to nmake room for the /graver and nore serious
charge of cul pabl e honici de.

In order to be enconpassed the protection under Section
304A there should be neither intention nor know edge to
cause death. Wen any of these two elenents is found to be
present, Section 304A has no application. The accused-
appel l ant not only picked up the gun, unlocked it for user
but also put the cartridges and fired fromvery cl ose range,
aimng at a very vital part of the body.

In the background facts as highlighted above the
i nevitable conclusion is that Section 304A has no
application.

The decision in Sadhu Singh’s case (supra) has no
application because in that case the evidence indicated that
the gun was not ained at the victimand there was evi dence
of scuffle between the accused and the deceased. In the
present case though such plea was taken, it has not been
substantiated. On the contrary the evidence of PW 2 and 3
shows that there was no scuffle as clainmed by the accused.

The only other point which needs to be considered is
whet her Section 302 | PC has been rightly made applicabl e.

This brings us to the crucial question as to which was
the appropriate provision to be applied. In the schene of
the 1 PC cul pabl e honicide is genus and 'nmurder’ its specie.
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Al "murder’ is 'cul pable homcide’ but not vice-versa.
Speaki ng generally, ’cul pable hom cide’ sans ’'specia
characteristics of nurder is cul pabl e homni ci de not ampunting
to nurder’. For the purpose of fixing punishnent,
proportionate to the gravity of the generic offence, the | PC
practically recogni zes three degrees of cul pable hom cide.
The first is, what may be called, ’'cul pable hom cide of the
first degree’. This is the gravest form of cul pable
homi ci de, which is defined in Section 300 as 'nurder’. The
second may be terned as ’'cul pabl e honicide of the second
degree’. This is punishable under the first part of Section
304. Then, there is ’'culpable homcide of the third
degree’. This is the | owest type of cul pable hom cide and
the puni shment provided for it is, also the | owest anong the
puni shrents provided for the three grades. Cul pable
hom ci de of this degree is punishable under the second part
of Section 304.

The academi ¢ distinction between "nmurder’ and ’cul pable
hom ci de ‘'not anounting to nurder’ has al ways vexed the
Courts. The confusion is caused, if Courts |osing sight of
the true scope and neaning of ‘the terns used by the

| egislature in these sections, allow thenselves to be drawn
into mnute abstractions.” The safest way of approach to the
interpretation and application of these provisions seens to
be to keep in focus the keywords used in the various clauses
of Sections 299 and 300. The foll owi ng conparative table
wi Il be hel pful in appreciating the points of distinction
bet ween the two of f ences.

Secti on-299 Section 300
A person conmits cul pabl e homi ci de Subject to certain exceptions
if the act by which the death is cul pabl e homi cide is nurder
caused is done - if the act by which the death is
caused is done -
| NTENTI ON
(a) with the intention of causing (1) with the intention of
deat h; or causi ng deat h; or
(b) with the intention of causing (2) with the intention of
such bodily injury as is likely causi ng such bodily injury
to cause death; or as the offender knows to be
likely to/cause the death of
the person to whomthe harm
i s caused; or
(3) Wth the intention of
causing bodily injury to any
person and the bodily injury
i-ntended to be inflicted
is sufficient in the
ordi nary course of nature
to cause death; or
KNOW.EDGE
(c) with the know edge that the act (4) with the know edge t hat
is likely to cause death. the act is so inmnently

dangerous that it must in al
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probability cause death or
such bodily injury as is
likely to cause death, and

wi t hout any excuse for
incurring the risk of causing
death or such injury as is
menti oned above.

Clause (b) of Section 299 corresponds with clauses (2)

and (3) of Section 300. The distinguishing feature of the
mens rea requisite under clause (2) is the know edge
possessed by the of fender regarding the particular victim
being in such a peculiar condition or state of health that
the internal harmcaused to himis likely to be fatal,
notw t hst andi ng the fact that such harmwould not in the
ordi nary way of nature be sufficient to cause death of a
person i n normal health or condition. It is noteworthy that
the "intention to cause death’ is not an essentia

requi rement-of clause (2). Only the intention of causing
the bodily injury coupled with the offender’s know edge of
the likelihood of such injury causing the death of the
particular victim is sufficient to bring the killing within
the anbit of this clause.” This aspect of clause (2) is borne
out by illustration (b) appended to Section 300.

Clause (b) of Section 299 does not postul ate any such

know edge on the part of the offender. Instances of cases
falling under clause (2) of Section 300 can be where the
assai l ant causes death by a fist blow intentionally given
knowi ng that the victimis suffering froman enlarged liver,
or enlarged spl een or diseased heart and such blowis likely
to cause death of that particular person as a result of the
rupture of the liver, or spleen or the failure of the heart,
as the case may be. |If the assailant had no such know edge
about the disease or special frailty of the victim nor an
intention to cause death or bodily injury sufficient in the
ordinary course of nature to cause death, the offence wll
not be nurder, even if the injury which caused the death,
was intentionally given. In clause (3) of Section 300,
instead of the words 'likely to cause death’ occurring in
the correspondi ng clause (b) of Section 299, the words
"sufficient in the ordinary course of nature" have been
used. Qohviously, the distinction lies between a bodily
injury likely to cause death and a bodily injury sufficient
in the ordinary course of nature to cause death. The
distinction is fine but real and if overl ooked, may result
in mscarriage of justice. The difference between cl ause
(b) of Section 299 and cl ause (3) of Section 300 .is one of
the degrees of probability of death resulting fromthe

i ntended bodily injury. To put it nore broadly, it-is the
degree of probability of death which determ nes whether a
cul pable homicide is of the gravest, medium or the | owest
degree. The word 'likely’ in clause (b) of Section 299
conveys the sense of probable as distinguished froma nere

possibility. The words "bodily injury....... sufficient in
the ordinary course of nature to cause death" nean that
death will be the "nost probable" result of the injury,

havi ng regard to the ordi nary course of nature.

For cases to fall within clause (3), it is not

necessary that the of fender intended to cause death, so |ong
as the death ensues fromthe intentional bodily injury or
injuries sufficient to cause death in the ordinary course of
nature. Rajwant and Anr. v. State of Kerala, (AIR 1966 SC
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1874) is an apt illustration of this point.

In Virsa Singh v. State of Punjab, (AR 1958 SC 465),

Vivian Bose, J. speaking for the Court, explained the
nmeani ng and scope of clause (3). It was observed that the
prosecution rmust prove the following facts before it can
bring a case under Section 300, "thirdly". First, it nust
establish quite objectively, that a bodily injury is
present; secondly the nature of the injury nust be proved.
These are purely objective investigations. Thirdly, It nust
be proved that there was an intention to inflict that
particular injury, that is to say, that it was not
accidental or unintentional or that some other kind of
injury was i ntended. Once these three elenments are proved
to be present, the enquiry proceeds further, and fourthly it
nmust be proved that the injury of the type just described
made up of the three el enents set out above was sufficient
to cause death in the ordinary course of nature. This part
of the enquiry is purely objective and inferential and has
nothing to do with the intention of the offender

The ingredients of clause "Thirdly" of Section 300,
| PC were brought out by the illustrious Judge in his terse
| anguage as foll ows:

"To put it shortly, the prosecution

nmust prove the followi ng facts before it
can bring a case under Section 300,
“"thirdl y".

First, it nust establish, quite
objectively, that a bodily injury is
present.

Secondl y, the nature of the injury nust
be proved. These are purely objective
i nvesti gations.

Thirdly, it must be proved that there
was an intention to inflict that
particular bodily injury, that is to say
that it was not accidental or

uni ntentional, or that sonme other kind
of injury was intended. Once these three
el ements are proved to be present, the
enquiry proceeds further and,

Fourthly, it nust be proved that the
injury of the type just described nade
up of the three elenents set out above
is sufficient to cause death in the
ordinary course of nature. This part of
the enquiry is purely objective and
inferential and has nothing to do with
the intention of the offender.”

The | earned Judge explained the third ingredient in the
foll owi ng words (at page 468):

"The question is not whether the

prisoner intended to inflict a serious
injury or a trivial one but whether he
intended to inflict the injury that is
proved to be present. |If he can show
that he did not, or if the totality of
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the circunstances justify such an

i nference, then of course, the intent
that the section requires is not proved.
But if there is nothing beyond the
injury and the fact that the appell ant
inflicted it, the only possible
inference is that he intended to inflict
it. Whether he knew of its seriousness
or intended serious consequences, s
neither here or there. The question, so
far as the intention is concerned, is
not whether he intended to kill, or to
inflict an injury of a particul ar degree
of seriousness but whether he intended
toinflict the injury in question and
once the existence of the injury is
proved the intention to cause it will be
presuned unl ess the evidence or the

ci rcunst ances warrant an opposite

concl usion. "

These observations of Vivian Bose, J. have becone | ocus
classicus. The test laid down by Virsa Singh's case (supra)
for the applicability of clause "Thirdly" is now ingrained
in our |legal system and has beconme part of the rule of |aw
Under cl ause thirdly of Section 300 | PC, cul pable hom cide
is nurder, if both the follow ng-conditions are satisfied:
i.e. (a) that the act which causes death is done with the

i ntention of causing death or is done with the intention of
causing a bodily injury; and (b) that the injury intended to
be inflicted is sufficient in the ordinary course of nature
to cause death. It nust be proved that there was an
intention to inflict that particular bodily injury which, in
the ordinary course of nature, was sufficient to cause
death, viz., that the injury found to be present was the
injury that was intended to be inflicted.

Thus, according to the rule laid down in Virsa Singh's
case, even if the intention of accused was limted to the
infliction of a bodily injury sufficient to cause death-in
the ordinary course of nature, and did not extend to the

i ntention of causing death, the of fence would be nurder.
Il'lustration (c) appended to Section 300 clearly brings out
this point.

Clause (c) of Section 299 and clause (4) of Section 300
both require know edge of the probability of the act causing

death. It is not necessary for the purpose of this case to
dilate nmuch on the distinction between these corresponding
clauses. It will be sufficient to say that clause (4) of

Section 300 woul d be applicable where the know edge of 'the

of fender as to the probability of death of a person or

persons in general as distinguished froma particul ar person

or persons \026 being caused fromhis immnently dangerous act,
approximates to a practical certainty. Such know edge on

the part of the offender nmust be of the highest degree of
probability, the act having been commtted by the offender

wi t hout any excuse for incurring the risk of causing death

or such injury as aforesaid.

The above are only broad guidelines and not cast iron
i mperatives. In nost cases, their observance will facilitate
the task of the Court. But sometines the facts are so
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intertwined and the second and the third stages so

tel escoped into each other, that it may not be convenient to
give a separate treatnment to the matters involved in the
second and third stages.

The position was illumnatingly highlighted by this

Court in State of Andhra Pradesh v. Rayavarapu Punnayya and
Anr. (1976 (4) SCC 382) and in Abdul Waheed Khan @ Waheed
and Os. v. State of Andhra Pradesh (JT 2002 (6) SC 274).

Looked at the scenario as described by PW 2 and 3 and
evi dence of ballistic report, in our considered viewthe
of fence committed by accused is covered by Section 304 Part
.

So far as the other convictions are concerned the

concl usions of the-trial Court and the H gh Court do not
warrant any interference. For the conviction under Section
201 it has been established beyond even a shadow of doubt
that dead bodies were carried in a gunny bag. It was

di scovered on the basis of the discovery statenent in terns
of Section 27 of the Indian Evidence Act, 1872 (in short the
"Evidence Act’) whichis also relevant. The conviction is
well nerited. So far as offence under Section 25 (1A) of the
Arms Act is concerned, the admtted position being that the
gun bel onged to the son of the appellant, and that he had no
license to hold the gun, the evidence has clearly nmade out
the of fence. The District Mgistrate, Kohlapur had accorded
sanction under Section 39 of the Arns Act for the
prosecution. Therefore, the conviction under Section 25 (1A)
is also well nerited. Custodial sentence of 8 years would
neet the ends of justice. The appeal is-allowed to the
extent indicated above.




