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HEADNOTE:

The first respondent’s father, D, and another were  partners
doing business in the nane of P.L. since 1935. D died in
1946 but the firmwas continued with the first respondent as
a partner. In 1941 another firmin the nane of V. D. -was
started by the first respondent and two others, and for the
assessment year 1942-43 the firmnade a return of its incone
and also clained registration. The Incone-tax Oficer

being of the viewthat the firmbelonged really to D refused
registration and added the income of the firm to the
i ndi vidual income of D. In 1943-44 the Income-tax O ficer
cane to a different conclusion and held that the firm V.D.
was a branch of the firmP.L. For the subsequent years of
assessnment 1942-43 to 1948-49 also the firmV.D. applied for
registration bat was refused, and for those several years
appeal s were filed before the Appellate Tribunal. An appea
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was filed by the firmP.L. against its assessnent in respect
of excess profits tax. There was al so an appeal against the
assessment for the year 1942-43 by the first respondent as
the heir and legal representative of his father against the
decision that the incone of the firmV.D. should be included
in the income of his father. Al these appeals were heard
toget her and decided by the Appellate Tribunal by its order
dated August 14, 1931. |In that order the Tribunal gave a
finding that the business of the firmV.D. really belonged
to the firmP.L. This decision was confirmed by the High
Court on reference on Cctober 8, 1953. |In order to give
effect to the finding of the Tribunal the Incone-tax O ficer
i ssued a notice on April 30, 1954, to the firmP.L. under s.
34 of the Indian Incone-tax Act, 1922, that the income for
the year ending

30

March 31, 1943, -had been under-assessed, and that he
proposed to reassess the inconme. . The respondents chall enged
the wvalidity of the notice on the grounds (1) that the
I ncome-tax ~Officer had no jurisdiction to issue a notice
after the expiry of the limt of tine fixed by sub-s. (1) of
s. 34, (2) that the second proviso to sub-s. 3) of s. 34 on
which the Incone-tax Oficer relied did not apply to the
case, and in any case, it was bad on the ground that it
violated Art. 14 of the Constitution of India, and (3) that
there was no provision in the Act under which the Appe-
[late Tribunal could give a finding in the appeals filed by
the firmV.D. or in the appeal filed by the first respondent
hinself that the income in question represented the income
of the firmP.L. The validity of the notice was sought to be
sustai ned on the grounds that, in any case, it could not be
chal | enged by reason of the anmendnents nmade in s. 34 of the
Indian Inconme. tax Act, by the provisions of s. 31 of the
Indian Income-tax ' Amendnent) Act, 1953, s. 18 ' of the
Fi nance Act, 1956, and s. 4 of the Indian |Incone-tax
(Amendrent) Act, 1959.

Hel d, (per Sarkar, Hi dayatullah and Raghubar Dayal, /JJ., Das
and Kapur, JJ., dissenting), that the notice dated April 30,
1954, was valid and its validity could not be called in
guestion in any Court or Tribunal in view of the provisions
ins. 4 of the Indian |Incone-tax (Amendnent) Act, 1959.

Per Das and Kapur, JJ.-(1) The second proviso to s. 34 (3)
of the Indian Income-tax Act, 1922, as anended by the
Amendi ng Act of 1933, was hit by Art. 14 of the Constitution
of India and was invalid.

(2) The Inconme-tax O ficer had no jurisdiction to issue the
notice on April 30, 1954, and could not rely on the second
proviso to sub-s. (3) of s. 34 because the time [imt fixed
by sub-S. (1) of s. 34 had expired long before the /'said
proviso canme into effect and the proviso did not revive a
remedy whi ch had been | ost before April 1, 1952.

(3) Section 31 of the Indian Incone-tax (Amendnent) Act,
1953, did not validate the notice dated April 30, 1954.

(4) The notices to which s. 4 of the Indian |ncone-tax
(Anmendrent) Act, 1959, were applicable and which were
validated were those that were issued between the date of
the amendment of the Finance Act, 1956, and that of the
Amending Act of 1959. It is not the effect of s. 4 to
abrogate and supersede the tinme limt provided by s. 34 (1)
(a) for all the past years.

31

Per Das, J.-The evidence did not show that the notice dated
April 30, 1954, was issued under s. 34 (1) (Anendrment) Act,
1959, was not applicable.

Per Kapur, J.-The principle of the law of Ilinmtation was
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applicable to s. 34 of the Indian Incone-tax Act, 1922, that
if the period prescribed for taking action had already
expired, subsequent change in the law did not make it so
retrospective in its effect as to revive the power of an
I ncome-tax O ficer to take action under the new | aw

Per Sarkar,J.-The second proviso to s. 34 (3) as amended in
1953, in so far as it affected persons other than the
assessee was void as violating Art. 14 of the Constitution

and could not be relied on in support of the notice in the
present case.

Per Hidayatullah and Raghubar Dayal, JJ.-(1) The different
peri ods indicated under s. 34 cannot be treated as periods
of limtation, in the sense that the expiry of the periods
grants prescriptive title to defaulting tax-payers or a
vested right arises inthe assessee. The liability to the
State is independent of any consideration of tine and, in
the absence of any provision restricting action by a tine
[imt, it can be enforced at any tinme.

(2) Under the Indian Incone-tax and Business Profits Tax
(Anmendrent )~ Act, 1948, which cane into force on March 30,
1948, t he | ncone-t ax Oficer coul d t ake action
retrospectively in all casesin which the assessnent years
ended wthin eight years of the date of his action and in
which there was an escapenent of an assessnment for the
reasons indicated in cl. (a) os. 34 (1), as anended.

(3) The Income-tax (Anendnment) Act, 1953, enabl ed action at
any tinme if there was a finding “or direction of the
character indicated in the second proviso to sub-s. (3) of
s. 34, and s. 31 of the Amendnent Act applied the ' anended
s. 34 to all assessnents conmenced after Septenmber 8, 1948,
and saved all notices issued and assessnents made in respect
of any year prior to April 1, 1948, whether the notices were
issued or the assessnments nade before or ~after April 1,
1952.

(4) The second proviso to s. 34 (3), as anended in 1953,
was not discrimnatory and did not offend Art. 14  of the
Constitution.

(5) The notice issued against the firmP. L. was validly
i ssued under the anended second proviso to s. 34(3).

32

JUDGVENT:

cviL APPELLATE JURI SDICTION : CGivil Appeal No. 705 of
1957.

Appeal fromthe judgnment and order dated COctober 5, 1955 of
the Bonbay High Court in Appeal No. 1 of 1955.

K. N. Rajagopal Sastri and P.D. Menon, for the appellants.

N. A. Pal khivala, J.B. Dadachanji, O C Mathur, and
Ravi nder Narain, for respondents Nos. 1 and 2.

N. A Palkhivala, D. N. Mukherjee and B.N. Ghosh, for the
i ntervener.

1962. Decenber 12. The follow ng judgnents were delivered.
S. K Das, J., J. L. Kapur, J., and A K Sarkar, J.,
del i vered separate judgnents. The  judgnent of M
Hi dayatullah and Raghubar Dayal, JJ., was delivered by
Hi dayatul |l ah, J.

S. K DAS, J. This appeal has been brought to this court on
a certificate of fitness granted by the H gh Court of
Bonbay. The appellants are the Union of India and the
I ncome-tax O ficer, Market Ward, Bonmbay. By this appeal the
appel l ants challenge the correctness of the judgnent and
order of the Hi gh Court of Bonbay dated Cctober 5, 1955, by
which the H gh Court affirmed the judgnent and order of a
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| earned single judge of the sane court dated Decenber 7,
1954, on a petition filed by the respondents under Art. 226
of the Constitution.

The relevant facts are these. The firm of Purshottam
Laxm das was started on October 28, 1935. This firm had two
partners, Dwar kadas Vussonji and Par manand Qdhavj i .

Dwar kadas died on April 1, 1946, |leaving a son, Vasantsen
Anot her firmby the name of Vasantsen Dwar kadas was

33

started on January 28, 1941, and in that firm there were
three partners, Vasantsen, Narandas Shivji and Nanala
Qdhavji. This firmwas dissolved on Cctober 24, 1946. The

firmof Vasantsen Dwarkadas filed a return of its income for
the assessnment year 1942-1943 and also clainmed registration
as a firm The Income-tax authorities refused registration
and cane to the conclusion that the firm of Vasantsen
Dwar kadas bel onged - real ly to Dwarkadas, father of Vasantsen
therefore they added the incone of the firmto the inconme of
Dwar kadas. I'n subsequent assessnment years the firm of
Vasant sen_ Dwar kadas again applied. for registration, but
regi stration was again refused.” For the assessnent years
1942- 1943 to 1948- 1949 several appeals were filed before the
I ncome-t ax Appel l ate Tribunal by the firm Vasantsen
Dwar kadas bot h agai'nst the quantum of inconme assessed and
agai nst the refusal of the Inconme-tax Oficer to register
the firmof Vasantsen Dwarkadas. An appeal was also filed
by the firm of Purshottam Laxm das agai nst its assessnment in
respect of excess profits tax, and there was also an appea
for the assessnment year 1942-1943 by Vasantsen as the heir
and | egal representative of his father against the decision
of the Income-tax authorities that the i ncome of ‘the firm
Vasant sen Dwar kadas should be included in the income of
Dwar kadas. It appears that after the deci si on in
Vasantsen's case in the assessnment year 1942-1943, the
I ncome-tax O ficer gave a finding that the firm of Vasantsen
Dwar kadas was only a branch of the firm of Purshottam
Laxmidas and therefore the Income-tax Oficer added the
incone of Vasantsen Dwarkadas to the incone of ‘the firm
Pur shott am Laxmi das. This question al so cane up before the
Income-tax Appellate Tribunal in the appeals filed by
Purshottam Laxmidas in respect of the assessments nade
against it. By a consolidated order dated August 14, 1951
the Income-tax Appellate Tribunal disposed of all the
aforesaid appeals, and it canme to the conclusion that the
busi ness done

34

in the nane of Vasantsen Dwar kadas was really the business
of the firm Purshottam Laxm das. Wth regard to the appea
filed by Vasantsen as heir and | egal representative of/ his
father for the assessnent year 1942-1944, the Tribuna
expressed the view that the income of Vasantsen ~Dwarkadas
shoul d be deleted fromthe assessnent of Dwarkadas. It said

"We are therefore of opinion that the addition
of Rs. 62,3721/-to Dwarkadas’s income or the
nodi fication directed by the Appellate Assis-
tant Conmi ssioner should be deleted from
Dwar kadas’ s incone. |If the Income-tax Oficer
can include the same in the incone of
Purshottam Laxm das, he is of course at
liberty to do so. He can then apportion the
i ncome of Purshottam Laxmi das anongst the
partners thereof as provided in s. 23 (5) of
the Act."

The Conmi ssi oner of |nconme-tax questioned the correctness of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 58

the aforesaid finding of the Tribunal, but on a reference to
the Hi gh Court the latter upheld the order of the Tribunal
The reference was deci ded on Cctober 8, 1953.
On April 30, 1954, the Incone-tax Oficer concerned who is
the appellant before us served on the firm Purshottam
Laxm das a notice under s. 34 of the Indian Income-tax Act,
1922. This notice was in these terns :
"Whereas | have reason to believe that your
i ncome assessable to incone-tax for the year
endi ng 31st March 1943 has been under-assessed
| therefore, propose to re-assess to incone
al  owance that has been under assessed
I  hereby require you to deliver to me wthin
35 days of the receipt of this notice a return
in the attached form of your total incone
35
and total world incone assessable for the year
endi ng 31st of March, 1943.
This notice is being issued after obtaining
the necessary satisfaction of the Commi ssioner
of Income-tax, Bombay City, Bonbay."
The notice was foll owed by sone correspondence between the
firm Purshottam Laxmidas and the Income-tax O ficer. The
result of the correspondence was that the Incone-tax Oficer
informed the firmthat its incone was to be re-assessed in
order to give effect to the finding of the Appellate
Tribunal in its  order dated August 14, 1951 that the
busi ness of Vasantsen Dwar kadas was really the business of
the firm Purshottam Laxm das.
On July 9, 1954, Vasantsen as the first petitioner and the
firm of Purshottam Laxm das as second petitioner  filed a
petition in the Hgh Court wunder Art. 226 of t he
Constitution and asked for the issue of a wit quashing the
notice dated April 30, 1954, and a wit of pandanus
restraining the Union of India and the Income-tax O ficer
concerned fromtaking any steps or proceedings in pursuance
of the said notice. Their nmain contentions were (1) that
the Income-tax Oficer had no jurisdiction to Jissue the
notice after the expiry of the limt of time fixed by sub-s.
(1) of s. 34, (2) that the second proviso to sub-s. (3) of
S. 34 on which the Income-tax Oficer relied didnot apply
to the case, (3) that there was no provision in the  Act
under which the Appellate Tribunal could give a finding in
the appeals filed by the firmof Vasantsen Dwarkadas or in
the appeal filed by Vasantsen hinself, that the  income in
guestion represented the income of the firm Purshottam
Laxmi das and (4) lastly, that that the second proviso to
sub-s. (3) of s. 34 was bad on the ground that it violated
Art. 14 of the Constitution.
Desai, J., who heard the petition in the first instance cane
to the conclusion that the notice was

36
bad and without jurisdiction because, to use his own words,
the Income-tax Oficer in issuing the notice on April 30,

1954, which was clearly nore than eight years fromthe close
of the assessnent year 1942-1943 was obviously in error in
thinking that the second proviso to sub-s. (3) of s. 34
applied to the case. The learned judge held that the
proviso did not apply to orders of assessnent which had
become final before the date when it came into force. It
may be here stated that the second proviso to sub-s. (3) of
s. 34 was anended by Act XXV of 1953 and by s. 1 (2) of the
Anmendi ng Act of 1953 the amended proviso came into force on
April 1, 1952. Desai, J., further held that the proviso in
guestion did not violate Art. 14 of the Constitution in so
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far as assessees who were parties to the proceedings before
the Appellate Tribunal were concerned ; but the proviso was
bad in so far as it affected persons other than assessees.
He hel d however that the petitioners before himwere parties
to the proceedings before the appellate Tribunal and
therefore fell within the category of assessees. In view
however of his finding that second proviso to sub-s. (3) of
s. 34 did not apply to the case, his final conclusion was
that the notice was without jurisdiction

The matter was then taken in appeal and the appeal was heard
by Chagla, C J., and Tendol kar J. The appellate court
affirmed the finding of Desai, J., that the notice under s.
34 was issued out of tinme and was therefore invalid. It
further held that the second proviso to sub-s. (3) of s. 34
did not apply to the case. On the question as to whether
the second proviso violated Arts. 14 of the Constitution it
cane to the conclusion that novalid distinction could be
drawmn between persons wth regard to whom a finding or
direction is given by the appellate Tribunal and persons
with regard to whom no such direction or finding is given.
The appellate court expressed the view that both fell in the
sane

37

category and there was no difficulty in having a uniform
provision of lawwithregard to them The appellate court
further expressed the viewthat for the ‘assessnent year
1942-1943 the assessee before the Tribunal -~ was Vasantsen
Dwar kadas as representing his father; in that appeal the
firmof Purshottam Laxm das was not before the Tribunal and
therefore the firmwas no better than a stranger who was in
sone way associated with the assessee. The appellate court
held in the result that the second proviso to sub-s. (3) of
s. 34 offended against Art. 14.

| have stated earlier that the appeal has been brought to
this Court fromthe decision of the appellate court 'on a
certificate of fitness granted by the H gh Court. In the
original statenent of the casefiled on behalf of the
appel l ants, the principal question raised was that relating
to the second proviso to sub-s. (3) of s. 34 which | shal
presently read. The appellants were however allowed by us
to file a supplementary statement of the case in which two
ot her points have been urged. One of these points is that
the wvalidity of the notice dated April 30, 1954, cannot be
chal l enged by reason of the provisions of s. 31 of the
Amendi ng Act, 1953 (XXV of 1953). The second point is  that
the validity of the notice cannot be chall enged al so because
of the provisions of s. 4 of +the Indian | ncome-t ax
(Amendrent) Act, 1959 (1 of 1959).

Therefore, three substantial questions fall for decision in
this appeal. The first question is whether the second
proviso to sub-s. (3) of s. 34 is constitutionally valid and
applies to the case. The second is, can the validity of the
notice dated April 30, 1954, be challenged in view of the
provisions of s. 31 of the Anending Act of 1953. The third
gquestion is the effect of the provisions of the Indian

I ncome-tax (Amendnent) Act, 1959 (1 of 1959). | shall now
deal with these questions one by one.
38

First as to the second proviso to sub-s. (3) of s. 34. S. 34
of the Indian Income-tax Act, 1922, has undergone nany
amendnments. It is not necessary to refer to the section as
it stood prior to 1939. The section as it stood in 1939
enpowered the Incone-tax Oficer to assess or reassess
i ncome which had escaped assessnent or had been under-
assessed or had been assessed at too low a rate or had been
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the subject of excessive relief under the Act. The section
made a distinction between two classes of cases; one in
whi ch the Income-tax O ficer had reason to believe that the
assessee had conceal ed the particulars of his income or had
del i berately furnished inaccurate particulars thereof and in
this class of cases the Inconme-tax Oficer could take action
as laid down in the section at any tinme within eight years;
in all other cases the Incone-tax O ficer could take action
within four vyears of the end of the relevant assessnent
year. The section was alnost conpletely recast by the
I ncome-tax and Business Profits Tax (Amendment) Act, 1948
(Act XLVII1 of 1948). For the purpose of this case all that
| need state is that the two tinme limts of eight years and
four years were continued in respect of two classes of cases
nentioned in clauses (a) and (b) of sub-s. (1) of s. 34;
clause (a) related to cases of om ssion or failure on the
part of an assessee to make a return of his income or to
di sclose fully and truly all material facts necessary for
his assessnment, and cl. (b) related to cases where the
I ncome-tax O ficer had in consequence of information in his
possession _reason to believe that income, profits or gains
chargeable to income-tax had escaped assessnment etc. The
time limt of eight years applied to cases under cl. (a) and
the time limt of four years applied to cases under cl. (b).
By s. 18 of the Finance Act, 1956, nore changes were intro-
duced with effect fromApril 1, 1956. < The tinme limt of
eight years was omitted fromsub-s. (1) as  regards cases
falling wunder cl. (a) but a proviso to sub-s. (1) of s. 34
whi ch was substituted for the original proviso
39
said inter alia that the Income-tax O ficer shall not issue
a notice under cl. (a) of sub-s. (1) for any year if eight
years have el apsed after the expiry of that year unless the
i ncome, profits or gain chargeable to income-tax which have
escaped assessnent or have been under-assessed or assessed
at too low a rate or have been made the subject of excessive
relief under the Act etc. anount to or are likely to anount
to Rs. 1,00,000/- or nore in the aggregate for that year
etc. Certain other safeguards were also introduced in the
sub-section with which we are not concerned. —Put _shortly,
the time limt of eight years continued in respect of cl.
(a) cases if the ampunt was |ess than Rs. 1,00,000/-.
Now, | cone to sub-s. (3) and the second proviso thereto.
Prior to 1956 sub-s. (3) provided that every assessnent - or
re-assessment should be conpleted within eight ~years  from
the end of the rel evant assessment year in those cases where
the assessee had failed to make a return —or failed to
disclose fully and truly all material facts necessary. for
his assessnment. |In 1956 the tine limt was renoved and the
assessment or re-assessnent in such cases might be conpleted
at any time. 1In all other cases the period of [linmtation
was still four years, as it was before 1956, for conpletion
of assessnent under s. 23 or of assessnent or re-assessnent,
under s. 23 read with s.34. The second proviso, after its
amendnment in 1953, constituted an exception to sub-s. (1) as
well as sub-s. (3). The periods of limtation laid dowmn in
sub-s. (1) for initiating proceedings and in sub-s. (3) for
maki ng an order of assessment or re-assessnent were subject
to the exception mentioned in the second proviso. | may now
read that proviso-
"Provided further that nothing contained in
this section limting the tine wthin which
any action may be taken or any order, assess-
ment or re-assessment may be nmade, shal
40
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apply to a re-assessnent nmade under section 27
or to an assessment or re-assessment made on
the assessee or any person in consequence of
or to give effect to any finding or direction
contained in an order wunder section 31
section 33, section 33A, section 33-B, section
66 or section 66A."
| have stated earlier that the second proviso as anended was
inserted by the Inconme-tax (Anendnent) Act, 1953 (XXV of
1953), with effect fromApril 1, 1952.
Now, | proceed to discuss the first question as to whether
this proviso applies in the present case. The question has
two facets : (1) whether the proviso is constitutionally
valid and (2) if it is constitutionally valid, does it apply
to a case where the time linmit fixed by sub-s. (1) of s. 34
had expired sone time before April 1, 1952, the date on
which the proviso cameinto effect ? Wth regard to the
first facet, Chagla, CJ., has pointed out, rightly in ny
opi nion, /that the persons with regard to whoma finding or
direction is given and persons with regard to whom no
finding or direction is given belong really to the same
category, nanely, the category of persons who are liable to
pay tax and have failed to pay it for one reason or another
Admttedly, persons who-are |liable to pay tax and have not
paid it could not be proceeded against after the period of
l[imtation, wunless /a finding or direction with regard to
them was given by sone tribunal under the various sections
nmentioned in the proviso; therefore out ‘of the |Ilarge
cat egory of people who were |liable to pay tax but failed to
pay it, a certain nunber is selected for ~action by the
proviso and with regard to that small nunber the right of
[imtation given to themis taken away. The real  question

is, is there any rational basis for distinguishing between
persons who are liable to pay tax and have failed to pay it
and with

41

regard to whoma finding or direction is given, and / persons
who are liable to pay tax and have failed to pay it and with
regard to whomno finding or direction is given.. | ‘am in
agreement with the view expressed by the learned Chief
justice that no rational basis has been made out” for the
di stinction between the two classes of people referred to

above, who really fall in the same category and with regard
to whom there was no difficulty in having a wuniform
provision of law | amfurther in agreement with the  view

of the learned Chief justice that the principle |aid down by
this court in Suraj Mall Mohta & Co. v. A V. ~Visvanatha
Sastri and another (1) applies. |In that case sub-s. (4) of
s. 5 of the Taxation on Incone (Investigation  Comrmission)
Act, was challenged and this Court pointed out that /'there
was not hi ng unconmon either in properties or in
characteristics between persons who were discovered as
evaders of incone-tax during an investigation conducted
under s. 5 (1) and those who were di scovered by the |ncone-
tax O ficer to have evaded paynent of incone-tax. Both these
ki nds of persons really belonged to the same category and
therefore required equal treatnment. This Court pointed out
that s. 34 of the Indian Incone-tax Act and sub-s. (4) of s.
5 of the inpugned Act dealt with persons who had simlar
characteristics and properties and therefore a different
treatnment of sone out of the sane class offended the equa

protection clause enbodied in Art. 14 of the Constitution

It seens to nme that the position is the sane here. Whet her
persons who evade tax are discovered by neans of a finding
given by a tribunal or they are discovered by any other
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nmethod, they really belong to the same category and
therefore require equal treatnment. The second proviso to

sub-s. (3) of s. 34 which cane into effect from April 1,
1952, patently introduced an unequal treatnment in respect of
some out of the sane class of persons. Those whose

liability to pay tax was discovered by one nethod could be
proceeded agai nst at any tinme and

(1) [1955] 1 S.C. R 448.

42

no limtation would apply in their case, and in the case of
others the limtation laid dowmn by sub-s. (1) of s. 34 would
apply. This in nmy opinion is unequal treatnent which is not
based on any rational ground. Desai, J., put the matter on
a somewhat narrower ground. He held that so far as
assessees were concerned, there night be a rational ground
for distinction because the appeal proceedings etc. mght
take a long time and the assessee being a party to the
appeal could not conplain of such delay, t her ef ore,
assessees  did not occupy the sane position as strangers.
But the learned judge field that there was no rationa

di stinction so far as strangers were concerned and there was
no reason why they should be deprived of the benefit of the
time limt prescribed by sub.s. (1). He therefore held that
the proviso, so far as it affected persons other than
assessees not parties to the proceedings enunerated in it,
nmust be held to be ultra vires the |egislature. Even on
this narrow ground it seens to ne that the respondents are
entitled to succeed. The finding which ‘the Appellate
Tribunal gave in its consolidated order dated  August 14,
1951, was a finding given in the appeal filed by Vasantsen
as heir and |legal representative of his father for the
assessment year 1942-43. |n that appeal the firm Purshottam
Laxm das was not even a party, though Purshottam ' Laxni das
was a party to certain other appeals before the Appellate
Tri bunal . | have some difficulty in appreciating how the
firm Purshottam Laxm das can be treated as an assessee
within the neaning of the second proviso to sub-s. (3) of s.
34 for the assessnent year 1942-1943. |If the firm'cannot be
so treated, then even on the narrow ground stated by ~Desai

J., the proviso wuld be of no help to the present
appel | ant s.
I now take up the second facet of the sane —question. On

this aspect of the case both the learned single  judge
(Desai,J.) and the appellate court (Chagla, c¢. J., -and
Tendol kar, J.) were agreed. The

43
rel evant assessnent year was 1942-1943 and it ended on March
31, 1943. The period of four years therefromwuld end on

March 31,1947, and the period of eight years would end on
March 31,1951. Now the second proviso to sub-s. (3) cane
into effect, as | have stated earlier, on April 1, °1952. In
other words, the time limt fixed by sub-s. (i) had ‘expired
some time before the anended second proviso canme into
effect. Desai, J., has rightly pointed out that it is_ a
firmy established principle of incone-tax |aw that once a
final assessnent is arrived at and the assessnent is
conplete, it cannot be re-opened except in the circunstances
detailed in ss.34 and 35 of the Act and within the tine
limted by those sections. |Is there anything in the proviso
in question which would give it a retrospective effect
beyond April 1, 1952? In ny opinion there is none., The
second proviso cane into force on April 1, 1952, and before
that date the period of eight years from March 31, 1943, had
already expired. The legislation which provided that from
April 1, 1952, there would be no limtation in respect of
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certain cases could not revive a remedy which was already
lost to the Incone-tax Officer. It seens to ne that the

proposition of law is settled beyond any doubt that although
[limtation is a procedural |law and although it is open to

the legislature to extend the period of Ilimtation, an
i mportant right accrues to a party when the renedy agai nst
him is barred by the existing lawof limtation, and a

vested right cannot be affected except by express terns used
by the statute or the clearest inplication fol l owi ng
therefrom Some reliance was placed on the decision of the
Calcutta High Court in Income-tax Oficer v. Calcutta
Di scount Co., Ltd., (1) which later came to this Court on a
different point. | amof the opinion that the decision is
of no help to the present appellants. It was said in that
decision that the plaineffect of the substitution of new s.
34 with effect from March 30, 1948, was that fromthat date
the I ncone-tax Act was to be read as including the

(1) [2953] 23 I-T.R 471
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new section as a part thereof, the further effect of the
express language of the section was that so far as cases
coming wthin cl. (a) of sub-s. (1) were concerned, al
assessment years ending within eight years from March 30,
1948, and from subsequent dates, were within its purview.
the learned Chief justice of the Calcutta H gh Court took
particular care in that decision to point out that what was
not wthin the purview of the section was  an assessnent
whi ch ended- before eight years from March 30, 1948. That
decision therefore does not in any way assist' the present
appel | ant s.

On behal f of the appellants, sone distinction was sought to
be drawn between a right and the renedy thereof and it was
contended that the liability of an assessee to pay the tax
ow ng to the State was always there fromthe conmencenent of
the assessnent year and s. 34 of the Act dealt nerely with

the machinery of assessment. It was argued that ' a case
under s. 34 was not analogous to a tine barred claim to
recover noney from one individual by another. In my opinion

such a distinction is entirely out of place so far as’'s. 34
is concerned. The |earned Chief justice has rightly pointed
out that under s. 34 the Income-tax Oficer has the right to
issue a notice within the period of limtation fixed by sub-
s. (1); in another sense, it may be said that the renedy of
the Income-tax Oficer to bring to tax escaped incone is
available to himunder s. 34 provided he avails hinself of
the remedy within the period of Iimtation. No distinction
can be drawn, so far as s. 34 is concerned, between the
right of the Income-tax Oficer and the remedy available to
hi m If the remedy is lost, the right is also lost and if
the right is lost, nmuch nore so is the renedy.
Therefore, | amclearly of the view that on April 30, 1954,
the Income-tax Oficer had no jurisdiction to issue the
noti ce which he did on the
45
firm Purshottam Laxm das under the second proviso to sub-s.
(3) of s. 34, because the tine linmt fixed by sub-s. (1) of
s. 34 had expired |long before the said proviso cane into
effect and the proviso does not in express terms or by
necessary inplication revive a renedy which had been | ost
before April 1, 1952.
This disposes of the first question argued before us. |
proceed now to the second question, nanely, the effect of s.
31 of the Indian | ncone-tax (Amendnent) Act, 1953 (XXV of
1953). | may first set out the section :

"For the removal of doubts it is hereby




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 58

declared that the provisions of sub-sections
(1), (2) and (3) of section 34 of t he
princi pal Act shall apply and shall be deened
always to have applied to any assessnent or
reassessnment for any year ending before the
first day of April, 1948, in any case where
proceedi ngs in respect of such assessnent or
re-assessment were comenced under the said
sub-sections after the 8th day of Septenber
1948 and any notice issued in accordance wth
sub-section (1) or any assessment conpleted in
pursuance of such notice wthin the tine
specified 'in sub-section (3), whether before
or after the comencenment of the I ndi an
| ncome-t ax (Anmendrent) Act, 1953, shal |
notw t hst anding ' any judgment or order of any
court, Appel | ate Tri bunal or I ncome-t ax
authority to the contrary, be deemed to have
been validly issued or conpleted, as the case
may be, and no such notice, assessnent or re-
assessnment shall be called in question on the
ground nerely that the provisions of section
34 did not ~apply or purport to apply in
respect of -an assessnent or re-assessnent for
any year prior to the 1st day of April, 1948."
46
It wll be noticed that the section isin tw parts : the
first part is declaratory of the lawand says that sub-ss.
(1), (2) and (3) of s. 34 shall apply and shall. be deened
always to have applied to any assessnment or re-assessnent
for any year ending before April 1, 1948, in any case where
pr oceedi ngs in respect of such assessnment etc. wer e
conmenced under the said sub-sections after Septenber 8,
1948, and any notice issued in accordance with sub.s., (1) or
any assessnent conpleted in pursuance of such notice wthin
the tinme specified in sub-s. (3), whether before or after

the comencenent of the Amending Act of 1953, shall be
deened to have been validly issued etc.; the second part
says inter alia that no such notice shall be called in
guestion on the ground nerely that the provisions of s. 34
did not apply or purport to apply in respect of an
assessment prior to April 1, 1948. It should be noticed
here that the Amending Act of 1948 (Act XLVIII of ~ 1948)

conpletely recast s. 34; and sub-s. (2) of s. 1 of that Act
which cane into force on Septenber 8, 1948 provided that ss.
3 to 12 of the Anending Act should be deemed to have cone
into force on March 30, 1948. The amendnent of s. 34 was
made by s. 8 of the Arending Act ; therefore, | s. 34 as
anmended by the Amendi ng Act of 1948 operated retrospectively
from March 30, 1948. |In the Calcutta D scount Co. Ltd. .
I ncome-tax Officer (1), Bose, J., held that s. 34" -although
descri bed as a nachinery section did not relate to procedure
pure and sinple but affected the protection given to an
assessee and, therefore, the anmended section had no
application to the assessnents for 1942-1943, 1943-1944 and
1944- 1945. This view of Bose.J., was not accepted by the
Appellate Court in Incone-tax Officer v. Calcutta Discount
Co. Ltd. (2), where the learned Chief justice of the
Calcutta High Court rightly pointed out that s. 34 as it
spoke from March 30, 1948, took in all assessment vyears
ending within eight years from March 30, 1948, and subsquent
dat es, but

(1) [1952] 21 I.T.R 579.

(2) [1953] 23 I.T.R 471

47
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did not take in an assessnent year which ended before eight
years from March 30, 1948. It is worthy of note that the
Bill which becane Act XXV of 1953 was introduced after the
j udgrment of Bose, J., and before the judgnent of the |earned
Chief Justice. There were really tw separate and distinct
guestions one was whether s. 34 as anended in 1948 applied
to assessment years prior to 1948-1919 and the second
guesti on was whether, on the footing that anended s. 34 did
apply to assessnent years prior to 1948-1949, any action
could be taken under the amended section in respect of those
assessments whi ch had become time-barred before the anended
section cane into effect. Bose, J., answered the first
guestion in the negative and necessarily the second question
also in the negative. The |earned Chief Justice answered
the first question in'the affirmative, but took pains to
poi nt out that an assessnent made before eight years from
March 30, 1948, was not w thin the purview of s. 34.

I amof the opinion that in its true scope and effect., s.
31 of 'the Anendi ng Act of 1953 puts beyond any doubt that
the view expressed by the | earned Chief justice in |ncome-
tax Oficer v. Calcutta D scount Co. Ltd. (1), is the
correct view and anmended s. 34 applies to assessnent years
prior to 1948-1949, but it does not say that an assessnent
whi ch had becone final and in respect of which reassessnent
proceedi ngs had becone tine-barred before the anmended
section cane into force could be re-opened. - This appears to
ne to be clear fromthe first part of 's.~31. - That part says
that sub-ss. (1), (2) and (3) of s. 34 shall apply and be
deened al ways to have applied toany assessnent etc. for any
year ending before April 1, 1948 in any case wher e
pr oceedi ngs in respect of such assessnent  etc. wer e
conmenced under the said sub-sections after Septenber 8,
1948, and any notice issued in accordance with sub-s. (1)
shal | be deened to be valid

(1) [2953] 23 1.T.R 471
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etc. The section does not 'say that the periods of
[limtation laid dowm in sub-ss. (1) and (3) are being done
away Wwith ; on the contrary, the first part of the section
says that the proceedi ngs must have been comrenced after
Septenmber 8, 1948 (the date on which the Arending Act of
1948 cane into force) under the said sub-sections and the
noti ce nust have been issued in accordance with sub-s. (1)
The Incone-tax O ficer can conmence proceedi ngs under the
sai d sub-sections or issue a notice in accordance with~ sub-
s. (1) only when he obeys the injunction as to tinme laid
down therein; then only he can be said to have  comenced
proceedi ngs or issued a notice in accordance with the  sub-
secti ons. If he has done that and comenced  proceedi ngs
after Septenber 8, 1948, then the second part of the section
says that the notice or the assessnent shall not be called
in question on the ground nerely that the provisions of s.
34 did not apply or purport to apply in respect of any year
prior to April 1, 1948. These lines wunderlined in the
second part of the section also bring out its true scope and
effect. |If there has been conpliance with provisions of the
sub-sections including the tine limts fixed therein, then
the notice issued or assessment nmade is not liable to
challenge on the mere ground that anmended s. 34 does not
apply in respect of a year prior to 1948-1949. In other
words, s. 31 of the Anending Act of 1953 nullifies the
effect of the decision of Bose, J. in Calcutta D scount Co.
Ltd. v. Inconme- tax Oficer, (1) and gives effect to the
decision of the |earned Chief Justice of the Calcutta High
Court. The section does not abrogate the periods of
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[imtation laid down in the rel evant sub-sections of s. 34;
if it did, it would be in conflict with s. 34 and the ground
taken woul d be such conflict and not nerely the ground that
the provisions of s. 34 did not apply to any year prior to
1948-1949.

My concl usion, therefore, is that s. 31 of the Amending Act
of 1953 does not validate the notice

(1) [2952] 21 1.T.R 579.
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issued in the present case--a notice issued on April 30,
1954 | ong before which date the assessment had beconme fina
and in respect of which reassessnent proceedi ngs had becomne
ti me-barred. The short ‘answer to the argunent based on s.
31 is that the notice in the present case was not issued in
accordance with sub-s. (1) of s. 34, and the first part of
s. 31 requires that the notice nmust be so issued before the
second part thereof can give any protection to it.
I  now, proceed to consider the Amending Act of 1959. The
I ndi an' | ncone-tax (Anmendnent) Act, 1959 (1 of 1959) received
the assent of the President on March 12, 1959. The rel evant
provi sions wi th which we arc concerned are contained in ss.
2 and 4 of the amending Act. By s. 2 of the anending Act, a
new sub-section, nanely, sub-s. (4) was inserted in
s. 34. This sub-section said
"S. 34 (4). A notice under clause (a) of sub-
section (1) may be issued - at any tine notwth-
standing that at the time of the issue of the
noti ce the period of eight years specified in
that 'sub-section before its anendnent by
cl ause(a) of section 18 of the Finance Act,
1956 (18 of 1956), had expired in respect of
the year to which the notice relates.”
S. 4 of the amendi ng Act contai ned provisions regarding the
saving of notices, assessnents etec., incertain cases only
and read as follows :
"No notice issued under clause (a) of sub-sec-
tion (1) of section 34 of the principal Act at
any tine before the comrencenent of ‘this Act
and no assessnent, re-assessment or settlenent
made or other proceedings taken-in consequence
of such notice shall be called in question .in
any court, tribunal or otherauthority nerely
on the
50
ground that at the tinme the notice was _issued
or at the time the assessnment or re-assessnent
was made, the time within which such notice
shoul d have been issued or the assessnent or
re-assessment shoul d have been nade under t hat
section as in force before its anmendnent by
clause (a) of section 18 of the Finance Act,
1956 (18 of 1956), had expired."
The main point argued before us on behalf of the appellants
is that s. 4 of the amending Act of 1959 saves the notice
which the Income-tax Oficer issued in the present case  on
April 30, 1954. | may here state one initial difficulty
which faces the appellants. S. 4 of the amending Act of
1959 refers to a notice issued under cl. (a) of sub-s. (1)
of s. 34; therefore, in order to get the benefit of the
section the appellants must establish that the notice dated
April 80, 1954 was a notice issued under cl. (a) of sub-s.
(1) of s. 34. In an earlier part of this judgnent | had set
out in full the notice which the Income-tax Oficer had
issued on April 30, 1954, That notice said inter alia that
the I ncone-tax Officer had reason to believe that the incone
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of the firm Purshottam Laxni das assessable to incone-tax for
the vyear ending March 31, 1943 had been under-assessed and
therefore the Incone-tax Oficer proposed to re-assess the
i ncone. It is at |east doubtful that the notice, if one
were to go by the words used in the first part thereof,
woul d make it a notice under cl. (a) of sub-s. (1) of s. 34
unl ess the satisfaction of the Conmissioner referred to in
the last part makes it one. | have said earlier that cl
(a) of sub-s. (1) of s. 34 related to those cases in which
there was an onmission or failure on the part of the assessee
to meke a return of his incone under s. 22 for any year or
to disclose fully and truly all material facts necessary for
his assessnment for that year. Wen the Calcutta D scount
Conpany’s case (1) canme to us, we had explained what was
nmeant by non-di scl osur e of

(1) [1961] 2 S.C. R 241.
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material facts ~and pointed out the distinction between
primary facts and  inferences therefrom (see Cal cutta
Di scount ' Conpany Limted v. Incone-tax Oficer, Conpanies
District, (1)) There is nothing in'the record to show that
in the present case there was an onission or failure on the
part of the assessee to make a return of his incone under s.
22 for the year 1942-1943; nor is there any avertment on
behalf of the appellants that the assessee failed to
disclose fully and truly all material facts necessary for
his assessnment for that year in the sense expl ained above.
| have said earlier that there was sone correspondence
between the |Incone-tax O ficer concerned and the firm of
Purshottam Laxmidas wth regard to the notice issued on
April 30, 1954. The firmwanted to know the reason why the
notice had been issued. In reply to the letter from the
firm the Income-tax Officer said (see Ex. ~ Q) :

"The income of the concern of Vasant sen

Dwar kadas was originally included in the hands

of Dwar kadas Vassonji; Dwarkadas Vassonji was
also a partner in the registered firm of
Messrs Purshottam  Laxm das. The Appellate

Tri bunal by its consolidated order dated 14-8-
1951 (I. T. Nos. 7836 to 7851 of 1951/52 and
E.P.T.A Nos. 13 to 17 of 1950/51) has cone to
the finding that the concern of Vasantsen
Dwar kadas is the branch of Messrs Purshottam
Laxmi das. The income of the firm _has
therefore to be reassessed."

The aforesaid reply does not make out any  case that the

noti ce was issued under cl. (a) of sub-s. (1) of s. 34. When

we allowed the appellants to file a supplenentary statenent

of the case urging new points, we also granted tine to the

respondents to file a supplenmentary statement of case, if

any, on their behalf. The respondents filed a supplenentary

statement of their case and said therein that the notice

(1) [1961] 2 S.C.R 241.
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dated April 30, 1954 was not and could not be issued under
cl. (a) of sub-s. (1) of s. 31 but was and could only be
i ssued under cl. (b) or sub-s. (1) of s. 34. Therefore, it
seens to ne that the appellants have not established wi thout
any doubt that the notice in this case was issued under cl

(a) of sub-s. (1) of s. 34, so as to give them the
protection of s. 4 of the Anending Act of 1959. The point
taken is indeed a point of law, nanely, whether the
appellants are entitled to the benefit of s. 4 of the
Amendi ng Act of 1959. But the applicability of s. 4 depends
on certain facts and those facts nust first be found. It is
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true that in the judgnent of the High Court there is a
reference to eight years’ period of lintation but none of
the parties raised any question as to whether the notice
dated April 30, 1954 was issued under cl. (a) or cl. (b) of
sub-s. (1) of s. 34. The parties joined issue only on the
guesti on whether the second proviso to sub-s. (3) of s. 34
applied or not. The necessary facts were not investigated
and no finding was given as to whether the notice cane
withincl. (a) or cl. (b) of sub-s. (1) of s. 34.

I amof the opinion that this is enough to dispose of the
claim put forward by the appellants that the notice dated
April 30, 1954, is saved by s. 4 of the Amending Act of
1959. No foundation on facts having been laid for the
claim it must be rejected.

The matter was however argued before us at great length on
the supposition that the notice dated April 30, 1954 was a
notice issued under cl. (a) of sub-s. (1) of s. 34. 1 am of
the opinion that even-on that supposition the appellants are
not entitled to succeed. It is manifest that sub-s. (4) of
s. 34 .does not help the appellants. That sub-section is
clearly prospective and is intended to authorise action
after the coming into force of the 1959 anendnent; there-
fore, sub-s. (4) of s. 34 cannot validate a notice issued in
1954. Now t he question is, what about
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s. 4 of the Anending Act of 19597 It has been very
strenuously argued before us that section by reason of the
unanbi guous | anguage used therein saves the notice. It is
poi nted out that the section in its first part refers inter
alia to a notice issued under cl. (a) of sub-s. (1) of s. 34
at any time before the commencenent of the 1959 Act and in
its second part says that no such notice shall be called in
guestion in any court etc. nmerely on the ground that at the
time the notice was issued, thetine within which such
notice should have been issued under s. 34 as in force
before its anmendnment by s. 18 of the Finance Act, 1956 had
expired. The argurment is that the | anguage of the section
is such that it clearly saves the notice issued on April 30,
1954 because (1) it fulfils the requirement of <~ the first
part of the section in as nuch as the notice was issued
before the commencenent of the 1959 Act and (2) the second
part of the section says that the notice cannot be called in
guestion on the ground that it was issued after the ~expiry
of the time nentioned in sub-s. (1) of s. 34 as it stood
bef ore the anendnent made in 1956.

At first sight the argument appears alnost irresistible.
But on a careful consideration | have come to the concl usion

that it is not correct. It is necessary here to refer to
the circunmstances under which the amendi ng Act of 1959 was
enact ed. Prior to the anmendnent of sub-s. (1) of s. 34 by
the Finance Act, 1956, in cases falling under cl. (a) a

notice had to be served within eight years fromthe end of
the rel evant assessnent year. This tine [imt was renmoved by
s. 18 of the Finance Act, 1956. 1In Debi Dutta v. T. Bellan
(1), the Calcutta H gh Court held that action wunder the
anended section could not be taken if prior to the amendnent
conming into force (that is, April 1, 1956) the period for
serving the notice bad already expired. This was the
difficulty which the Legislature had to neet and it wanted
to

(1) A 1.R 1959 Cal. 567.
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supersede the view expressed by the Calcutta H gh Court.It
is indeed true that the Statement of bjects and Reasons for
i ntroducing a particular piece of |legislation cannot be
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used for interpreting the legislation if the words used
therein are clear enough. But the Statenent of Objects and
Reasons can be referred to for the purpose of ascertaining
the circunmstances which led to the legislation in order to
find out what was the mschief which the |egislation ainmed
at. The decision of the Calcutta H gh Court to which I have
earlier made a reference was adverted to in the Statenent of
bjects and Reasons. It seens to ne that sub-s. (4) of s.
34 was enacted to supersede the view expressed in the
Cal cutta decision aforesaid, so that after the conming into
force of sub.s. (4) in 1959 a notice under cl. (a) of sub-s.
(1) could be issued at any time notw thstanding that at the
time of the issue of the notice the period of eight vyears
specified in the sub-section before its amendnent by s. 18
of the Finance Act, 1956 had expired. It further appears to
me that both sub-s. (4) of s. 34 and s. 4 of the Amending
Act of 1959 are meant to deal with only those cases where
action is taken under s. 34 as anmended in 1956, but where
the eight vyears tine |imt had already expired and the
original ‘assessnent (if any) had becone final prior to the
amendnment -of s 34 in 1956. Whereas sub-s. (4) of s. 34 is
i ntended to authorise action in such cases after the comng
into force of the Amending Act of 1959, s. 4 is intended to
save and validate action taken in such cases between 1956
when s. 34 was anended by the Finance Act, 1956 and 1959
when the Anending Act was passed. |In ny view, s. 4 of the
Anmendi ng Act of 1959 has no bearing on a notice issued under
s. 34 prior to 1956. 1 do not accept as correct the decision
of the Bonbay Hi gh Court in Onkarmal Meghraj v. Comm ssioner
of I ncone-tax, Bonbay-1 (1). That decision inplies that s.
4 of the Anmending Act of 1959-in effect abrogates and super-
sedes the statutory tine limts for action under

(1) [1960] 38 I.T.R 369.
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s. 34 (1) (a) in all the past years ever since s. 34 (1) (a)
was put on the Statute Book. It seems to nme that on the
contrary, the provisions of s. 34 (4) and s. 4 of the
Amendi ng Act clearly indicate that the only effect of s. 34
(4) is to authorise action, and the only effect of s. 4 of
the Amending Act is to validate action, under s.” 34 as
amended in 1956 in cases where action under s. 34 has
already become time barred prior to its amendnent in 1956.
They have no bearing on notices issued or on assessnents
nmade under s. 34 prior to 1956. |If the intention was to
abrogate altogether all provisions regarding limtation in
s. 34 right from 1922, then s. 4 would have been differently
wor ded and woul d not have said that it saved notices etc. in
certain cases only; on the view canvassed for by the

department, s. 4 would save notices issued in.  all ~ cases
before 1959 irrespective of any question of limtation
Moreover, if the view taken of s. 4 of the Amendi ng Act of

1959 is that it abrogates and supersedes all past provisions
regarding limtation, then the section would be in conflict
with the provisions of s. 34 On the principle of
har noni ous construction the attenpt should be to avoid such
conflict rather than create it. The last part of s. 4 shows
inm opinionits true intent, namely that what is intended
is to validate post-1956 action, that is, action taken under
s. 34 as anended by s. 18 of the Finance Act, 1956. I
cannot read s. 4 as abrogating all periods of limtation and
as validating notices issued prior to 1956, even though such
a notice was not property issued under cl. (a) of sub-s. (1)
of s. 34. |If the intention was that any and every notice
issued wunder «cl. (a) of sub-s. (1) of s. 34 at any tine
bef ore the conmmencenment of the 1959 Act could be validated,
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then the section should not have said-

"notice issued under clause (a) of sub-s. (1)

of s. 34."

The very fact that the section talks of a
56
notice issued wunder cl. (a) of sub-S (1) of s. 34 neans
that it is a notice issued in conpliance with the provisions
of «c¢l. (a) of sub-s. (1) of s. 34 as anended in 1956 when
the time limt was removed. Wen a notice is issued under
cl. (a) of sub-s. (1) of s. 34 as anended in 1956; it cannot
be called in question nmerely on the ground such as was
upheld by the Calcutta H gh Court is Debi Dutta v. T. Bellan
(1) that the tine Iimt had already expired before the issue
of the notice; this seens to nme to be the true neaning of s.
4 when the first of the section which talks of a notice
i ssued wunder cl. (a) of sub-s. (1) of s. 34 is contrasted
with the second part which says that such a notice shall not
be called in question on the ground that the tine linmt had
already expired before the date on which the notice was
i ssued.  If-the intention was to abrogate the tinme limt for
all notices issued before 1959, there was no sense in saying
that the notice should issue under cl. (a) of sub-s. (1) of
s. 34 and at the same time it would not be called in
guestion on the ground that the time " Ilimt had expired
before the date of its issue; the section then would have
sinmply said that notwithstanding any tine I[limt incl. (a)
of sub-s. (1) of s. 34, all notices issued before 1959 woul d
be valid. | do not think s. 4 of the Anending Act 1959 was
i ntended to abrogate all periods of linmtation for action
under cl. (a) of sub-s. (1) of s. 34 for all past years.
The tinme Iimt of eight years was renoved in 1956 in respect
of those cases where the ampbunt was not |likely to be |ess
than Rs. 1,00,000/-. The present case is one where the
amount is less than Rs. 1,00,000/- andthe limtation of
eight years applied in 1954. Al that s. 4 states is that
if a notice has been issued under cl. (a) of sub-s. (1) of
s. 34 at any tinme before the commencenent of the 1959 Act,
the notice shall not be called in question nerely on the
ground that at the tinme it was issued
(1) A 1.R 1955 Cal. 567.
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the time limt as in force before the anendment made in 1956
had expired, in other words, s. 4 validates action  taken
between 1956 when s. 34 was anended and 1959 when the
Anmendi ng Act was passed. |t does not affect notices issued
prior to 1956 nor does it abrogate all  periods of
[imtation.

For all these reasons | have cone to the sanme conclusion as
ny learned brother Kapur, J., that the appeal nust be
di sm ssed with costs.

KAPUR, J. -This is an appeal against the judgnent and ' order
of the H gh Court of Bombay confirm ng the order passed by
S.T. Desai,. J., in Wit Petition No. 266 of 1954 ‘under
Art. 226 of the Constitution whereby Desai,J., issued a wit
of prohibition restraining the appellants from taking -any
further steps in pursuance of the notice dated April, 30,
1954, issued under s. 34 of the Incone-tax Act, hereinafter
called "the Act" or from assessing or reassessing the firm
known as Purshottam Laxmi das in respect of the assessnent
year 1942-43. The Appellant before us is the Incone-tax
Oficer and the respondents are the firmand partners of the
firm above noted.

Dwar kadas Vussanji and Parmanand Odhavji carried on business
in partnership in the nane and style of Purshottam Laxm das
from October 28, 1935, till April 1, 1946, when Dwarkadas
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Vussenji died. Thereafter Vasantsen Dwarkadas, the son of
Dwar kadas Vussonji, and Parnmanand Odhavji respondent No. 3
continued the business under the same name i.e. Purshottam
Laxm das. That firmwas registered under the Indian | ncone-
tax Act.
On January 28, 1941, another firm under the nanme of
Vasant sen Dwar kadas was started, its partners were Vasantsen
Dwar kadas respondent No. 1, Narandas Shivji and Nanala
Odhavji . This
58
firmwas di ssolved on October 24, 1946. For the assessnent
year 1942-43 firm Vasantsen Dwarkadas filed a voluntary
return of incone and al so applied for registration under s.
26 of the Act. The registration was refused on the ground
that the firmwas not a genuine firmbut really belonged to
Dwar kadas Vussonji, ~the -principal partner in the firm
Pur shott am Laxmi das. The I'ncone-tax Officer added the income
of the firm Vasant sen Dwar kadas for the assessnent year
1942-43 to the individual incone of Dwarkadas Vussonji, in
the subsequent —assessment year i.e. 1943-44, In t he
subsequent  years al so the firmVasant sen Dwarkadas applied
for registration but registration was refused on the ground
that it was not a genuine firm Appeals were taken in usua
course to the Incone-tax Appellate " Tribunal by firm
Vasant sen Dwar kadas both agai nst the quantum of its assessed
i ncome and agai nst the refusal of registration. This was
for the years of assessnent 1942-43 to 1948-49. These
appeals filed by firm Vasantsen Dwarkadas and the appea
filed by Vasantsen Dwarkadas as representing the estate of
his father Dwarkadas Vussonji-and the appeals filed by the
firmPurshottam Laxnm das in regard to the Excess Profits Tax
were all heard together and decided by the Incone-tax
Appel l ate Tribunal by its order nade on August 14, 1951. In
that order the Inconme-tax Appellate Tribunal gave a | finding
that Dwarkadas Vussonji was not-the sole proprietor of the
busi ness of firm Vasantsen Dwarkadas but that the business
of that firmbelonged to the firm Purshottam Laxm das. At
the instance of the Conmi ssioner of Incone the “Appellate
Tribunal stated a case to the H gh Court and the question
referred was answered in favour of the assessee i.e.
On April 30, 1954, the Income-tax O ficer issued a notice to
the firm Purshottam Laxm das under s, 34 of the Act the
rel evant portion of which
59
was in the following terms:-
"Whereas | have reason to believe that your
i ncome assessable to incone tax for the year
endi ng 31st March 1943 has been under - assessed
| therefore, propose to reassess to the incone
al | onance that has been under-assessed."
It is the validity of this notice which has to be deter-
nm ned.
As the decision of the case depends upon the interpretation
of the various legislative changes nade in s. 34 it may be
convenient at this stage to nention those amendnent s
relating to the periods during which action could be taken
by the Incone-tax Oficer in regard to escaped incones.
Under s. 34(1) of the Act as it stood in 1939, after the
I ncome-tax Anendment Act, 1939, Act 7 of 1939, hereinafter
referred to as "the Amending Act of 1939", the period for
taking action was eight years for cases of omission or
failure on the part of the assessee to furnish accurate
particulars and four years in any other case of escapenent
of income-tax. This section was anended by s. 8 of the
I ncome-tax and Business Profits Tax (Amendnent) Act, Act 48
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of 1948, hereinafter referred to as ""the Arending Act of
1948". The period in the two cases still renained the sane

but certain safeguards in favour of the assessees were
provided. A further amendnent was made in s. 34, this tinme
in the second proviso to sub-s. (3) of s. 34 by Incone-tax
Amendnment  Act, 1953 (Act 25 of 1953), hereinafter referred
to as the Anending Act 1953." That Act al so nade provision
for saving of notices and assessnents in certain cases. By
s. 18 of the Finance Act of 1956, s. 34(1) was again
amended. By |Incone tax (Amendnent) Act, 1959 (Act 9 of
1959) hereinafter referred to as the Anendi ng Act of 1959"
S. 34 was further amended, this tine by addition of sub-s.
(4) to that section and provision

60
was also nade for thevalidation of certain notices and
assessnent in certain cases. These various changes will be

di scussed in detail at appropriate places.

The Anending Act of 1953 received the assent of the
Pr esi dent on May 24, 1953,  but cane into force
retrospectively as fromApril 1, 1952. By that Act the
second proviso to s. 34(3) of the Act was anended.

A notice under s. 34(1l)(a) was issued to respondent No. 2
whi ch has been set out above. Thereupon Vasant sen Dwar kadas
filed a petition under Art. 226 of the Constitution in the
Bonbay Hi gh Court being Msc. Application No. 266-X of 1954
challenging its legality. S. T. Desai, J., who heard the
petition in the first instance held that the Arendi ng Act of
1953 which became operative as fromApril 1, 1952, had no
retrospective effect so as to enable the Inconme-tax O ficer
to reopen the assessnent of the firm Purshottam Laxm das for
the assessnent year 1942-43 which had becone  tine-barred
before April 1, 1952, and therefore the lncone-tax Officer’s
action was barred and without jurisdiction; that the ' second
proviso to s. 34(3) of the Act " or sofar as it ' affects
persons ot her than assessees not-parties to the proceedings”
was ultra vires of the Constitution being in violation of’
Art. 14 of the Constitution; (that on the facts and
circunst ances of the case the present respondents could not
be regarded as strangers to the proceedings in~ which the
findings were given by the Tribunal: The — Appeal Court
confirmed the decision of Desai, J., and further held that
the firm Purshottam Laxm das agai nst whom the inpugned
action was taken was a stranger to the appeal filed by
Vasant sen Dwar kadas. Against this judgnment and order -the
I ncome-tax O ficer has brought the present appeal.

The appellant in this court filed a supplemental Statenent
of Case in which he sought to challenge
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the correctness of the judgment of the H gh court on-two
addi ti onal grounds: (1) that s. 31 of the Anending Act

of 1953 had been overl ooked and (2) that s.2 of the Anending
Act of 1959 had the effect of removing the bar of | eight
years’ period in regard to notices under s. 34(1)(a) and s.
4 of that Act (Amending Act of 1959) validated all notices
i ncluding the inpugned notice. The respondents filed their
suppl enental Statenent of Case on Cctober 5, 1960.

Before taking up the construction of ss. 2 and 4 of the
Anmending Act of 1959, it will be helpful to exanine the
ci rcunst ances in which the Anendi ng Act was enact ed. After
the Amending Act of 1948 for the purposes of taking action
in respect of escaped incones a period of eight years was
applicable to all escaped incones under s. 34(1)(a) of the
Act, the two conditions requisite for taking action under s.
34(1)(a) being (1) notice within eight years of assessnent
year and (2) Inconme-tax Comm ssioner’s previous sanction
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By s. 18 of the Finance Act of 1956 the words "eight years"
were renoved fromsub-s. (1) of s. 34 and were inserted in
the proviso which was substituted in place of the old
proviso to s. 34(1) which took effect fromApril 1, 1956.
Then came the Calcutta case Debi Dutta Mbody v. T. Bellan
(1), which held that notices which were time barred when the
Amendi ng Act of 1956 cane into force remained tinme barred in
spite of the new enactnment. |In that case the notice when
issued was wthin tinme but when served it was barred by
time.
The two provisions of the Anending Act of 1959 which have to
be construed are ss. 2 and 4. By s. 2 anew sub-section-
sub.s. (4) was added to s. 34 of the Act. It provides :-
"(4) A notice under clause (a) of sub-section
(1) may be issued at any tine notw thstanding
that at thetime of the issue of the notice
the period of eight years specified in that
(1) AJ1.R 1959 Cal, 567,
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sub-section before its anmendnment by cl ause (a)
of section 18 of the Finance Act, 1956 (18 of
1956), had expired in respect of the year to
whi ch the notice rel ates.

Section 4 of that Act provides for saving and validation of

notices, assessnents etc., in certain cases. The relevant

portion of the section applicable to notices issued tinder

s. 34 (1) (a) of the Act is as follows :-
"No 'notice issued under clause (a) of sub-s.
(1) of s. 34 of the principal Act at any time
bef ore the commencenment of this Act  shall be
called in question in any court nerely on the
ground that at the tinme the notice was issued the
time within which such notice should have been
issued ...... under -that section as in  force
before its anmendment by cl. (a) of s. 18 of
the Finance Act, 1956 (18 of 1956) had
expired."

The new proviso which was substituted in place of - the old

proviso to s. 34 (1) by s. 18 of the Finance Act, 1956, nay

conveniently be given here.It reads as foll ows:--
"Provided that the Inconme-tax O ficer shal
not issue a notice under clause (a) of sub-
section (1):
(i)for any year prior to the year ending  on
the 31st day of March 1941;
(ii) for any vyear, if -eight years have
el apsed after the expiry of that year, unless
the income, profits or gains chargeable to
i ncone-tax which have
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escaped assessnent or have been under-assessed
or assessed at too low a rate or have been
made the subject of excessive relief' ‘under
this Act or the | oss or depreciation all owance
whi ch has been conputed in excess, anpbunt to
or are likely to amobunt to, one |akh of rupees
or nore in the aggregate, either for that year
or for that year and any other year or years
after which or after each of which eight years
have el apsed not being a year or years ending
before the 31st day of March 1941;
(iii) for any year, unless he has recorded his
reasons for doing so and in any case falling
under clause (ii) unless the Central Board of
Revenue and in any other case the Comni ssioner
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is satisfied on such reasons recorded that it

is afit case for the issue of such notice."
The appellant contended that as a consequence of the new
sub-section 4 of s. 34 of the Act (i.e. s. 2 of the Anending
Act of 1959) the inpugned notice becane a valid notice
notw t hstanding the fact that at the tine of the issuing of
the notice the period of eight years specified ins. 34 (1)
(a) before its anmendnent by s. 18 of the Finance Act of 1956
had expired. This contention is not well-founded. Sub-
section (4) is prospective and therefore operates as from
March 12, 1959, and it does not affect notices issued
previous to that date. That is the effect of the words tea
notice wunder <cl. (a) of sub-s. (1) may be issued at any
time." In the context these words refer to notices issued
after the comng into force of the Amendi ng Act of 1959 and
not to notices already issued.
The appel | ant next contended that the effect of s. 4 of the
Amendi ng Act of 1959 is that it abrogates
64
and super'sedes that statutory period prescribed for notices
under a 34 (1) (a) for all past years whether the notices
were issued before or after the anmendnent by the Finance Act
of 1956. This contention is also not well-founded.. This
section applies to notices under cl. (a) of sub-section (1)
s. of 34. The noticeissued in the present case does not
mention the clause under which the notice was issued and
there is nothing to indicate that it was under cl. (a). The
respondents in their supplenental  Statenment  specifically
raised the point that the notice was not under cl. (a) and
could only be under cl. (b). ~The | anguage of that section
shows (1) that it applies to all notices under s. 34 (1) (a)
i ssued at any time before the Anending Act, 1959, i.e. March
12, 1959, and(2) its effect is that notices issued before
the Anmending Act 1959 cannot be chall enged nerely 'on the
ground that at the tine the notices were issued they were
barred wunder s. 34 (1) (a) of the Act as it was before its
amendment by s. 18 of the Finance Act, 1956. Now the
| egislature has not said that the notices shall’ not be
chal | enged on the ground that a period of eight years  under
s. 34 (1) (a) as in force after the Anending Act 1948 had

el apsed. It has deliberately used the words ""as in force
before its amendment by the Finance Act 1956". These words
indicate that the legislature intended to give full ~effect

to the anmendnent nmade by the Finance Act of 1956 in s. 34
(1) (a) removing the bar of the | apse of eight years’ period
in cases of certain incomes. The notices to which s. 4
applies and which are validated are those that were issued
between the periods nentioned in that Act i.e. (before the
Amendi ng Act, 1959, and after the Finance Act, 1956, in
spite of the expiry of the eight years’ period before the
amendnment by the Finance Act, of 1956. Thus whereas sub-s.
(4) of s. 34 applies to and authorises the taking of | action
after the comng into force of the Arendi ng Act of 1959, s.
4 of that Act validates action taken after the anendment - by
t he Finance
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Act of 1956. It is not the effect, of s. 4 to abrogate and
supersede the tine limt provided by s. 34 (1) (a) of the

Act in all the past years. Al it does is that it validates
t hose notices which were issued within the two limts above
nment i oned.

In this connection M. Palkhivala submtted that it is
necessary to see why the Amendi ng Act of 1959 was enacted.
According to his submission the reason for and the intention
of the enactment was to nullify the effect of the judgnent
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of the Calcutta H gh Court in Debi Dutta Mody's (1) case.
In that case a notice issued under s. 34 (1) (a) to the
assessee before April 1, 1956, when the Finance Act of 1956

became operative was served a day later, i.e. April 2, and
it was contended in the H gh Court that the period of eight
years having by then el apsed the notice was invalid. It was

held that in construing the retrospective operation of the

statute the nature of the right affected nmust beconsi dered

and where there is a vested right an anmendnent is
perspective so as not to affect a vested right ; that at the
time when the anendnent by the Finance Act of 1956 becane
operative the right to proceed had already becone barred
under the Act of 1948 and that it could not be revived as a
result of the anendnment of 1956 unless there was an express

provision to the contrary. It was the effect of that
deci sion which was sought to be nullified by the Amending
Act of 1959. In construing an enactnent and determining its
true scope it is permssible to have regard to all such

factors as can legitinately " be taken into account to
ascertain the intention of the |legislature such as the
history of the Act, the reason which led to its being
passed, the nischief which had to be cured as well as the
cure as also the other provision; of the statute. That s
the rule in Heydon’s (2) case which was accepted in R M D
Chamar baugwal la v, The Union of India(3). Taking this
principle into account it appears that the object
(1) A I.R 1959 Cal. 567. (2) (1584) 3 Co. Rep. 7a: 76 E.R
637.
(3) [1957] S.C. R~ 930, 936.
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of the amendnent was to validate certain notice after the
anmendnment and after the | apse of eight years fromthe end of
the assessnent year and also to nullify the effect of the
Cal cutta judgnment above nenti oned.
M. Rajagopal Sastri relied next on the amendnent to s. 34
(3) of the Act by the anmending Act of 1953 which cane into
effect as fromApril 1, 1952. By s. 18 of that /Act the
second proviso to sub-s. (3) of s. 34 was anended whereby
certain changes were made in regard to the period of tine
for taking action in consequence of or to give effect to any
finding or direction contained in an order under the various
sections therein nentioned one of them being an order of the
I nconme-tax Appellate Tribunal. The proviso as anended reads
as follows :-
"Provided further that nothing contained in
this section limting the tinme w thin which
any action may be taken or any order, assess-
ment or reassessnment may be made shall apply
to a reassessnent made under section 27 or to
an assessnent or reassessnent nmade on the
assessee or any person in consequence of or to
give effect to any finding or direction con-
tained in an order under section 31, section
33, section 33A, section 33B, section 66 or
section 66 A"
It was contended that because action was taken agai nst the
respondent in consequence of an order of the |Incone-tax
Appel late Tribunal there was no tine limt and therefore the
i mpugned notice was not hit by the period of eight years.
It was further argued that for the purpose of validating
certain notices and assessnents, s. 31 of the Anending Act
of 1953 was enacted the rel evant portion of which
is as foll ows
"Validity of certain notices and asessnents.
For the renmoval of doubts it is her eby
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decl ared
67
that the provisions of sub-sections (1), (2)
and (3)of section 34 of the principal Act (the
I ndi an | ncone-tax Act, (1922) shall apply and
shal | be deened always to have applied to any
assessment or reassessnent for any year ending
before the 1st day of April 1948, in any case
wher e pr oceedi ngs in respect of such
assessment or reassessment were  conmenced
under the said sub-sections after the 8th day
of Septenber 1948 and any notice issued in
accor dance with sub-section
(1) e
whet her _before or after the commencenment of
the |Indian I'ncone-tax (Amendnent) Act, 1953,
shal I,  notw t hstandi ng any judgnment or order
of "any Court, Appellate Tribunal or I|nconme-tax
authority to the contrary, be deened
to have
been validity issued ............ and no such
notice shall ~be called in question on the
ground ~merely that the provisions of section
34 did not apply or purport to apply in
respect ~of an assessment or reassessnent for
any year prior to the 1st day of April 1948."
This section, so it was argued, validated the inpugned
noti ce even though the period of limtation expired on March
31, 1951.
I shall first deal with the argument based on s. 31 of the
Amendi ng Act of 1953. By s. 8 of the Anendi ng Act of 1948 a
new s. 34 (1) was substituted for theold s 34 (1) wth
effect from March 30, 1948. Bose, J.. of the Calcutta High
Court in a petition under Art. 226 of the Constitution
reported as Cal cutta Discount Co. v. lncome-tax O ficer (1),
held that a notice served under the substituted s. 34 (1)
for any assessment year prior tothe comng into force of
the Amending Act of 1948 was invalid as the Incone-tax
O ficer had
(1) [1952] 21 1.T.R 579.
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no jurisdiction to proceed with the reassessnent on - the
ground that s. 34 (1) as anended in 1948 had no application
to assessnents for the years prior to 1948 even though -the
period of eight years had not elapsed. It was  also held
t hat t he Amending Act of 1948 was expressly made
retrospective as from March 30, 1948, it had no further
retrospectivity and therefore the notice issued under s. 34
(1) were without jurisdiction. Against that judgment = which
was dated March 26, 1952, an appeal was taken which was
decided on March 25, 1953, and is reported as Incone-tax

O ficer, Conpanies District |, Calcutta v. Calcutta Discount
Co. Ltd., (1). But in the meanwhile i.e. the period between
the two judgnments a bill was introduced in 1952 to anmend  s.

34 so as to nullify the effect of the judgnment of Bose, J.,
in the Calcutta case. This resulted in the enactment of the
Amending Act of 1953 which received the assent of the
President on My 24, 1953, but was given retrospective
effect as from April 1, 1952.

Section 31 of the Anending Act of 1953 can be divided into
two parts. The first part beginning with the words "it is
hereby declared" to the words " were comenced under the
said sub-section after the 8th day of Septenber 1948" s
nerely decl aratory. It declares the section to be
applicable to assessments for any year ending before Apri
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1, 1948 in any case where proceedings in respect of such
assessnent or re-assessment "were comenced" under sub-ss.
1, 2 and 3 of s. 34 after Septenber 8, 1948. According to
the appellant the effect of the first part of the section
was to apply the provisions of s. 34(1), (2) and (3) to
every proceeding for assessment or reassessnent whenever
conmmenced after Septenber 8, 1918 even though reassessnent
proceedings in regard to them had becone tine barred. The
contention on behalf of the respondents, on the other hand,
was that the use of the words "were comrenced"

(1) [2953] 23 1.T.R 471
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under sub-ss. (1), (2) and (3) of s. 34 prescribes the
limts for the retrospective application of those sub-
sections and that period was between Septenber 8, 1948 and
April 1952 when the Amending Act of 1953 becane operative.
The contention of the respondents’ counsel is well founded.
Section 31 does not mmke sub-ss. (1), (2) and (3) of s. 34
applicable to any and every assessment or re-assessnent
whenever ‘conmenced after Septenber 8, 1948. The use of the
words ""were commenced", limts the retrospectivity to the
peri od between Septenber 8, 1948, and April 1, 1952. Thi s
part of s. 31 therefore is of no assistance to making the
Amendi ng Act of 1953 applicable to the present case in which
the notice was given on April 30, 1954.

The second part of s.” 31 deals with the validity of notices.

It firstly provides that any notice issued "in accordance
with" s. 34 (1) whether issued before or after April 1,
1952, shall, notwi thstandi ng, any judgnent or order of any

court to the contrary, be deened to be validly issued and
secondly that such notice shall not be challenged nerely on
the ground that provisions of s. 34 do not apply or ' purport
to apply in respect of an assessnment for any year prior to
April 1, 1948. In this second part of s. 31 the inmportant
words are "in accordance wth"™ which nean and inply that the
notice issued was in conformty with sub-s. (1) of s. 34
whi ch woul d include all formalities and limtations therein
nentioned. Consequently it has to be a notice within / eight
years’ period . As the inpugned notice was issued beyond
that period, it cannot be called a notice ""™in accordance
with" and therefore the deenming provision as to validity is
not applicable to the present case. Further the words
notw t hstanding any judgnent etc. are indicative of the
purpose of this provision to be this that if the notice was

in conformty wth s. 34 (1) it will be  valid notwth-
standi ng any judgnent etc. That this was the
70

purpose and neaning of this second part is further . made
clear by the provisions agai nst such notice being chall enged
on the ground of its being in respect of an assessnent or

reassessnent for any year prior to April 1, 1948, Thus
these words only nullified the effect of the judgnment of
Bose, J., in Calcutta Discount Co’'s. (1) case, and did not

validate tine barred notices.

Moreover in the present case the notice is not being
i mpugned on the ground of s. 34 being inapplicable in
respect of the assessnent year 1942-43. On the contrary the
pl ea raised against the validity of the notice is that the
provisions as to eight years in s. 34(1) are applicable; in
other words the attack on the legality of the notice is that
it is barred by the provisions of s. 34 (1). This part of
s. 31 also does not validate the notice issued to respondent
No. | after a |l apse of eight years fromthe assessnent year
In nmy opinion therefore neither the first part nor the
second part of s. 31 is applicable to the facts of the
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present case.

| shall next consider the appellant’s argunent based on the
second proviso to s. 34 (3) as anended by s. 18 of the
Amendi ng Act of 1953. The assessnent year in the present
case is 1942-43 and therefore the eight years’ period under
the Act expired on March 31, 1951, and order of the
Appel | ate Tribunal was August 14, 1951 i. e. after the | apse
of 8 wyears. It was contended by the appellant that as a
result of this proviso the limtation as to time wthin
whi ch any action could be taken in regard to any assessnent
or reassessment was renoved if assessment or reassessnent
was made in consequence of or to give effect to a finding or
direction contained inter alia in the order of an Incone-tax
Appel late Tribunal under s. 33. In the present case, so it
was contended by the appellant, there was a finding by the
Appel late Tribunal in the order dated August 14, 1951, to
t he

(1) [2952] 21 I-T.R 579.
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effect ~that the business in the name of firm Vasantsen
Dwar kadas - belonged to firm Purshottam Laxm das and that if
the Incone-tax Oficer could include that incone in the
i ncome of PurshottamlLaxmidas he was at liberty to do so.
This order, it was subnmtted, renoved by virtue of the
second proviso to sub-s. (3) of s. 34 the bar of the period
of eight vyears under sub-s. (1) (a) of s. 34 of the Act.
The <correctness of this contention will depend on whether
the [|anguage of the second proviso is retroactive in its
operation and revives barred rights or barred actions or
renoves the bar of eight years under s. 34 (1) (a) of the
Act . There is nothing in the words used in the proviso
which gives it retroactive operation expressly  or by
necessary intendnent but it was argued that any enlargenent
of time for taking action under s. 34 of the Act revives the
liability of an assessee to be taxed notw thstanding the
expiry of the period during which action could be taken by
the Incone-tax Oficer. It was also subnmitted that the
eight years’ periodins. 34 (1) (a) was not a period of
[imtation but just created a fetter on the exercise of the
power of the Income-tax O ficer and when that fetter was
renoved the ability to exercise the power was revived.
The first argunent above brings us to the general principles
of the law of Iimtation whether a change in the period of
[imtation takes away the existing finality of the imunity
agai nst actions which had al ready been barred by the | apse
of the period of limtation. The Statute of Limtation has
been terned a statute of ’'repose, peace and justice’ and its
intention was stated by Sir R chard Couch in Hurrinath
Chatterji v. Mhunt Mthoor Mhun Goswam (1) as follows :-
"The intention of the law of Ilinmtation is,
not to give a right whether there-  is not
one,but to interpose a bar after a 'certain
period to a suit to enforce an existing
right."
(1) (1893) L.R 20 I.A 183, 192.
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In Kr. Kr. Kr. Ramanathan Chettiar v. N M Kandappa
Goundan (1), it was held that if a right to sue had becone
barred by the provisions of the Limtation Act in force on
the date of the comng into force of a new Act then
such barred rights cannot be revived by the application of
the new enactnment and it cannot be said that because the
remedi es are barred but the rights are not extingui shed such
rights can be revived by nere change in the period of
l[imtation and becone enforceable in a court of |aw Thi s
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deci sion has the support of the observations of the Privy

Council in cases which were decided on general principles

applicable to limtation and were not based on any statutory

provision such as s. 28 of the Limtation Act of 1908 by

which as a result of |apse of the period of Iimtation the

rights are extinguished. |In Appasam GOdayar v. Subranmanya

Qdayar (2), it was observed : -
"By sect. 1, clause 13, of Act XIV of 1859, a
suit for a share of the famly property not
brought within twelve years fromthe date of
the last participation in the profits of it
woul d be barred. This Act continued in force
until the 1st July, 1871, when Act I X of 1871
cane into force. Consequently, if there was
no participation of profits between 1837 and
1871 the suit would be barred, and the |Ilater
Acts for ~limtation of suits need not be
referred to. If they altered the |aw they
woul dnot revive the right of suit."

Later in Mhesh Narain Monshi v. Taruck Nath

Miitra (3), the sane principle was stated by Lord

Shand in the following words :---
"It is  clear that, on the 1st day of Apri
1873, ~ the plaintiff’s suit was barred by
limtation under the Act of 1871, and the Act
of 1877

(1) I.L.R 1951 Mad. 581.

(2) (1888) L.R 15'1.A 167, 169.

(3) (1892) L.R 20'.A 30, 38.
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could not  revive the Plaintiff’s right so
barred- a point which was indeed decided,in
regard to the Limtation Acts of 1859 and 1871
in the case of Appasani Odayar v. Subramanya
Qdyar (1)

I n Khunni Lal v. Govind Krishna Narain

M. Ameer Ai said :-
"No suit could be brought, even if the enact-
nents referred to above had permitted it, to
enforce the right after the |apse of twelve
years "'from the tine the cause of action
arose" (s. 12, Act XIV of 1859). Nothing in
Art. 142 of Act IX of 1871 or of Art. 141 of
Act XV 1877 could lead to the revival of a
right that had al ready becone barred."

The sane principle has been applied by the Privy Council in

the Case of decree 'in Sachindra Nath ,Boy v. Mbharaj

Bahadur Singh (3). There the question was which of the two

Limtation Acts, Act 25 of 1877 or Act 9 of 1908 applied to

a decree obtai ned on August 26, 1905. It was held that the

former applied and therefore the decree becane unenforceabl e

according to the law as it stood before the Limtatiion Act

of 1908. Lord Atkinson observed at p. 345 :-
"There is no provisioninthis latter Act”
(Act 9 of 1908) "so retrospective in its
effect as to revive and make effective a
j udgrment or decree which before that date had
becone unenforceable by [apse of tinme."

In Delhi dCdoth & General MIls Co. Ltd. v. Income-tax

Conmi ssioner, Delhi (6), it was held that no appeal |ay
agai nst the decision of, a High Court if it was given before
appeals to the Privy Council were provided for. In that

connection Lord Bl anesburgh observed at p. 425
(1) (1888) L.R 15 1.A 167, 169.
(2) (1911) L.R 38 1.A 87, 102.
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(3) (1921) L.R 48 |.A 335.
(4) (1927) L.R 54 |.A 421, 425.
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"Their Lordships can have no doubt t hat

provi si ons whi ch, i f appl i ed
retrospectivel y, woul d deprive of their
existing finality orders which, when the
statute came into force, were final, are
provi si ons which touch existing rights.”

In all these <cases the Privy Council proceeded on the

principle that if the right of action hid become barred
according to the lawof limtation in force, subsequent
enl argenent of the period of time "does not revive the
renmedy to enforce the rights already barred. The sane
principle, in my opinion, would apply to the periods
specified ins. 34 of the Act and if the period prescribed
for taking action had already expired, subsequent change in
the | aw does not, make it so retrospective in its effect as
to revive the power of an Inconme-tax O ficer to take action
under the newlaw It is one of the canons of construction
of statute of limtationthat in the absence of express
words or necessary intendnent no change in, the period of
[imtation can revive theright to sue which has becone
barred nor can it inpair the imunity fromany action which
had becone final after the |lapse of a specified period of
time.

The Calcutta Hgh Court in Nepal Chandra ‘Roy v. N roda
Sundari  Ghose (1),  held that the right of the judgnent
debtor to nmake an application for setting aside an ex parte
decree could not be revived by a change in the law if the
right to apply had al ready becone barred before the new |[|aw
cane into force. Simlarly in Mbhamed Mhdi  Faya v.
Sakunabai (2), it was held that a remedy which had ' becone
barred under the old Limtation Act would not be revived by
the passing of a new Limtation Act. This was a case where
the right to sue for restitution of conjugal rights was held
to be barred.

The Bonbay Hi gh Court in Dhondi Shitvaji Rajivade v. Lakhman
Mhaskuji Khaire (3),

(1) I.L.R 39 Cal. 506.

(2) I.L.R 37 Bom 393.

(3) AI.R 1930 Bom 55.
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hel d that where the nortgagor’s right to sue, for redenption
of the nortgage was barred subsequent acknow edgenent ~woul d
not extend the period of limtation as the acknow edgenent
ought to have been made in witing within 60 years from the
date; of the mortgage. The court also held that the renedy
and right of the nortgagor having been extinguished nothing
contained in the subsequent Limtation Act would affect the
operation of the previous enactnent. In this connection the
court referred to s. 6 of the General O auses Act, 1897.

The Madras High Court in two cases applied this principle in
K. Sinrathmul v. Additional Inconme-tax O ficer, Ootacanund
(1), to proviso (ii) of s. 34(3). The Punjab H gh Court in
Pran Nath v. Comm ssioner of Income-tax Punjab (2), at P
600 al so applied this principle to the sane provision. But
it appears that in a |later judgnent, Conm ssioner of |ncome-
tax v. R B. L. Ishar Das (3), a contrary view was taken but
it does not appear that the previous judgnent was brought to
the notice of the court nor does it appear that the
attention of the |earned judges was drawn to the principles
laid down in the decisions of the Privy Council. The
Oficial Liquidator of the Benaras Bank Ltd. v. Sr
Prakasha(4), relied on by M. Rajagopal Sastri did not
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decide the question that subsequent change in the law can
revive barred rights. It proceeded on the construction of
the amended s. 235 of the Indian Conpanies Act. He also
relied on two judgnments of the Patna Hi gh Court : Bal eswar
Prasad v. Latafat (5), and Jagdish v. Saligram (6).ln the
former it was held that the law of Iimtation which governs
an action is the law which prevails on the date when the
action is brought and therefore acknow edgenent nade on a
pronote executed in 1934 would be governed by the law in
force at the time the suit was brought. |In the latter also
it was held that the law relating to acknow edgenent under
s. 20 was the one which was

(1) [1959] 36 I.T.R 41, 45.

(2) [1960] 38 I.T.R 595, 600.

(3) [1962] 44. 1. T.R 629.

(4) I.L.R [1946] All. 461.

(5) (1944) 1.L.R 24 Pat. 249.

(6) (1945) 1.L.R 24 Pat. 391.
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in force at the tinme of the bringing of suit. But it is
significant tonote that S- K. Das, J., (now a judge of this
Court) did not agree with that view but did not disagree
with the decision as the matter had been previously
decided in the judgment above referred to.
He expressly said

“I  would personally have cone to a different

conclusion if the matter were not covered by

the aforesaid decisions of this Court."
Anot her argument raised on behal f of the appellant was that
the eight years’ period prescribed in s. 34 is not a rule of
limtation but nmerely a fetter on the power of the |ncone-
tax Oficer to take action and the renoval of the fetter
revives the power of the Oficer. This really is not a
different argunent but the same argunent of revival @ of a
right to sue which has been discussed above. Change in the
law as to the period in which a suit can be brought to
recover a debt or action can be taken by the |Incone-tax
Oficer to comence an assessnent or reassessnent does not
inmpair the rights already acquired by the bar of ~linitation
or revive the power of the Incone-tax Oficer which has
al ready become incapable of being exercised by |aspe of

time. The two stand on the same footing and have the sane
effect i. e. provide immunity and place a bar on any attack
on the rights of the defendant or the assessee as the case
may be.

The next question raised is the constitutionality of the
second proviso to s. 34 (3) of the Act. For that purpose it
isS necessary to restate sone of the salient facts of the
present case. The firm Vasantsen Dwar kadas of . which the
partners were Vasantsen respondent No. 1, Narandas Shivji
and Nanalal GOdhavji filed a voluntary return.for the
assessment year 1942-43 and al so applied for registration of
the firmwhich was refused on the ground that the firm
77

was not a genuine firmbut bel onged to Dwarkadas Vussonji. .
the father of respondent No. 1, who was the principa
partner in the firm Purshottam Laxmi das and the |ncone-tax
Oficer therefore added the income of firm Vasantsen
Dwar kadas to the individual income of Dwarkadas Vussonji.
Thi s happened in regard to the assessnent for the subsequent
year also. Appeals were filed for that year and subsequent
years by the firm Vasantsen Dwarkadas both against the
guantum of the assessed incone and refusal of the |ncone-tax
Oficer to register the firm These appeals and the Excess
Profits Tax appeal of firm Purshottam Laxm das for the vyear
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1942-43 were all consolidated and decided by the order of
the I nconetax Appellate Tribunal dated August 14, 1951. At
t hat stage Dwarkadas being dead, Vasantsen Dwar kadas
respondent No. 1 was substituted in place of his father in
the appeal of Purshottam Laxmi das. The order in the appea

of firm Vasantsen Dwarkadas against the firm Purshottam
Laxm das was not an order to which firm Purshottam Laxm das
as such was a party and consequently any finding given in
regard to the incone of firm Vasantsen Dwarkadas being the
income of the firm Purshottam Laxni das was an order passed
agai nst a third party who was not heard in t hose
proceedi ngs. It was contended on behal f of respondents that
the second proviso to s. 34 (3) is unconstitutional because
it infringes Art. 14 of the Constitution in so far as it
deprives such third party of the inmmunity given against
assessment or reassessnment by the period of eight vyears
mentioned in s. 34(1) (a) and it results in prejudging the
merits of ‘the third party’ s case before he is even heard and
that there is no reasonable basis for distinguishing such
third party fromany other person escapi ng i ncone-tax. The
words used inthe sectionare "assessment or reassessnent
made on the assessee in consequence of or to give effect to

any finding contained in an order." Any person there
menti oned nust nean- a person ot her
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than the assessee. The consequences of giving effect to the
second proviso to s. 34 (3) are that the protection, of the
time limt given by the proviso to sub-s. (1) of s. 34 wll
di sappear qua those falling w thin the proviso and would be
available to other assessees who fall within s. 34 (1) (a)
of the Act. It was submitted that assessees who fall under
this category cannot forma different class based ’'on any
real and substantial distinction ; and that there is no
nexus between the classification and the object sought to be
achieved and therefore Art. 14 is viol ated. Rel i ance was
pl aced on the judgnent of this Court in Surajml Mhta v. A
V. Viswanatha Sastri (1); Shree Meenakshi Mll's Ltd

Madurai v. Shree A V. Visvanatha Sastri (2) and M Ct.
Mut hi ah v. The Commi ssi oner of Incone-tax, Midras (3):

It was argued that there was no. reasonable basis for
classification in this case because there was nothing
peculiar in properties of characteristics of persons wth
regard to whoma finding or a direction is given under the
proviso and then action is taken against themunder s. 34
(3) and those who have evaded tax and in regardto whom no

such direction is given and fall under s. 34 (1) (a)-. Bot h
of them have common qualities, common characteristics and
conmon peculiarities and traits. There is little to
di stingui sh one fromthe other and in support counsel relied
on the observations of Mhr Chand Mahajan, C ~J/, in

Surajmal Mohta's (1), case where it was observed that there
was no difference in characteristics between persons who
were discovered as substantial evaders of incone ' during
i nvestigation conducted under s. 5 (1) of Taxation on lncome
(I'nvestigation Comm ssion) Act (Act 30 of 1947) and those
who are discovered by the Inconme-tax O ficer to have evaded
paynment of income-tax. The question of classification was
again raised in Shree Meenakshi MIIs" (2) case. In that
case the Court had to deci de whet her persons

(1) [1955] 1 S.C. R 448, 461

(2) [1955] 1 S.C R 787.

(3) [1955] 2 S.C R 1247
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who cane within the scope of s. 5 (1) of Act 30 of 1947 and
those who came within s. 34 of the Inconme tax Act as anended
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by the-Inconme-tax (Amendnent) Act 1954 (Act 33 of 1954)
fornmed distinct classes. It was held that after the comng
into force of the anended s. 34 which operates in the sane
field as s. 5 (1) of Act 30 of 1947 both cl asses were inclu-
ded wthin the anbit of amended s. 34 and the two sections
over| apped., Therefore according to the two cases above-
nmentioned if there are no particular qualities and elenents
whi ch distinguish one set of evaders of incone-tax, from
another and both have evaded incone-tax their cases fal
under s. 34 (1) before and after 1948 or before and after
1953. Fromthe mere fact that in regard to one a direction
is given or an order is made within the second provise to s.
34 (3) and in regard to another it is not given, no reasona-
ble basis for classification arises as their essentia
characteristics are the sane. But it was argued that in A
Phangal Kunju Musal iar v. M Venkatachal am Potti (1), such
classification was nade: In that case a native of Quilon
within the Travancore State was given a notice under s. 5
(1) of the Travancore Act XV of 1124, a provi sion
corresponding to's. 5 (1) of the Indian Act 30 of 1947 for
i nvestigation but before the report could be nmade the
Constitution of |India became applicable to Travancore,
State. The assesee filed a petition in the Travancore High
Court for a wit of prohibition prohibiting the Comm ssion
from holding an inquiry in regard to evasion and then the
matter was brought /in appeal to this Court. It was held
that s. 5 (1) of Travancore Act is not ~discrimnatory and
violative of rights under Art. 14 when read in juxtaposition
with s. 47 of the Travancore Incone-tax Act corresponding to
s. 34 of the Indian lncone-tax Act. Section 47 of the
Travancore I ncone-tax Act was directed only against. persons
concer ni ng whom definite information cane int o t he
possession of the Inconme-tax Oficer in consequence of which
t hat

(1) [21955] 2 S.C R 1196.
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of ficer discovered the escaped incone and such clan was a
definite class and it was not confined to those  who had
escaped from assessnent of inconme-tax nmade during the war
period i.e. 1939 to 1946. On the other hand s 5 (1) of the
Travancore Act sought to reach that class of persons which
was conprised only of those about whomthere was no definite
i nformati on and no di scovery of any itemor itens of ~incone
whi ch escaped taxation but agai nst whomthe Gover nnment had
only a prina facie reason to believe that they “had evaded
paynment of tax of substantial anpbunts. Further action under
the latter Act was Iimted to evasion of payment of tax made
during war period. Section 5 (1) of the Travancore Act
therefore was not discrimnatory in conparison with s, 47
(1) of the Travancore Inconme-tax Act. The reason for
holding that there was a definite characteristic which
di stingui shed that class i.e. those who had escaped  incone
to a substantial degree during the war period and those
failing wunder s. 34 of the Incone-tax Act was that in the
case of the forner the Government had reason to believe that
they had evaded paynent of tax to a substantial degree and
that it was limted to evasion of paynent of taxation on
income made during the war period. |In the case of ’'those
falling wunder s. 47 (1) of the Travancore Income-tax Act
there had to be definite information in the possession of
the Income-tax O ficer in consequence of which the |ncome-
t ax Oficer discovered that the incone had escaped
assessnent. The two classes were distinct and therefore
Musaliar’s (1), <case cannot apply to the facts of the
present case. Later in N C. Mithiah v. The Comm ssioner
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of Incone-tax Madras (3), 'this court pointed out that if
the provision of s. 34 (1) of the Act as it stood before its
amendnment by the Anending Act of 1948 had been the only
provision to be considered the rule in Miusaliar’s (1) case
woul d have applied but the position was materially affected
by reason of the two anmendnents made in s. 34 (1), by

(1) [1955] 2 S.C R 1196.

(2) [1955] 2 S.C R 1247.
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Anmending Act 1948 and the other by the | ncone-t ax
(Amendrent) Act, Act 33 of 1954. In that case it was
contended and it was so held that s. 5 (1) of Act 30 of 1947
was ultra vires of the Constitution as it was discrimnatory
and violative of Art. 14 by reason of the two anendnents
above referred to. The submission of the respondents that
there is no reasonable basis for «classification between
those who have escaped assessment under s. 34 (1) (a) and
those third parties who have escaped income-tax but wth
regard to whom a direction or an order is nmade under proviso
(ii) to's: 34 (3) is well founded and therefore the
provi sion-is unconstitutional and hit by Art. 14.

Lastly it was argued that the second proviso contenplates a
valid finding or direction and that it cannot be given

against a non-assessee at all. It was also submtted that
such a finding nust  be necessary but ‘there is little
subst ance in this / subn ssion. Whether ~ a finding is

necessary or not nust depend on the circunstances of each
case and it cannot be said as a matter of lawthat finding
is or is not necessary.

For the reasons given above, the appeal nust be dism ssed
with costs. In any case the appellant had undertaken to pay
the costs of the respondents irrespective of the result of
the appeal and he nust pay the costs of the respondents.
SARKAR, J.-This appeal arises out of a petition under Art.
226 of the Constitution for theissue of wits restraining
the revenue authorities frommaking an assessnment under a
notice dated April 30, 1954, served under s. 34 (1) (a) of
the Incone-tax Act, 1922, on Purshottam Laxm'das, the
respondent firm in respect of the assessnent year 1942-43.
It is contended that the notice had been issued after the
period prescribed for it by the section
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had expired and was, therefore, invalid. This, it _may be
conceded, is so but it seens to me that the notice was none
the |l ess made valid by a subsequent enactnent, nanely, s. 4
of Act 1 of 1959 to which I will later refer.

Purshottam Laxm das is the assessee. It had two partners,
Dwar kadas and Parmanand. Vasantsen is the son of Dwarkadas.
It appears that in 1941 anot her business was started in the
name of Vasantsen Dwarkadas. Vasantsen claimed it to/ have
been an independent partnership business carried on by him
with two other persons. For the year 1942-43, this business
had filed a return of incone of its own and had applied for
registration as a firmunder the Income-tax Act. The
I ncome-tax O ficer rejected these clains by the business  of
Vasant sen Dwar kadas and added its incone for the year to the
i ncome of Dwarkadas taking the viewthat it was a business
solely belonging to him Vasantsen Dwarkadas (the alleged
firm appealed fromthis decision. There was al so an appea
against the assessnent on Dwarkadas individually for the
year 1942-43. |In 1943-44, the Inconme-tax O ficer cane to a
di fferent conclusion and held that Vasantsen Dwarkadas was a
branch of Purshottam Laxmi das. The alleged firmof Vasan-
tsen Dwarkadas repeated its aforesaid contention in severa
years from 1943-44 onwards and went up in appeals against
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its rejection.

In 1951, various appeals concerning the parties naned above
cane up before the Incone-tax Appellate Tribunal. These
appeal s consisted of the said appeals by the alleged firm of
Vasant sen Dwar kadas, Appeals by Vasantsen as the son and
heir of Dwarkadas who had died in 1946 in respect of
assessments on himfor 1942-43 and 1943-44, and appeals by
the firmof Purshottam Laxmi das in respect of assessnments on
it for wvarious years under the Excess Profits Tax Act.
These appeal s were di sposed’ of by a
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common judgnent passed by the Tribunal on August 14, 1951
The appeals by the firmof Vasantsen Dwarkadas were al
dismissed as it was heldthat it was not a partnership

between the persons alleged. In the appeals by Purshottam
Laxmidas, it was held that the business of Vasantsen
Dwar kadas was one-of its branches. |In the appeals against

the assessment on Dwarakadas, it was held that the incone of
the business of Vasantsen Dwarkadas had wongly been added
to his ‘incone for the assessnent year 1942-43 and the
additi on —should be deleted. It was also said referring to
the incone of Vasantsen Dwarkadas in respect of t he
assessment year 1942-43, that ,If the Inconme-tax O ficer can
include this sumin the incone of Purshottam Laxm das he is

of course at liberty to do so " It is because of this
observation that the inpugned notice was served on the
respondent firm of Purshottam Laxnidas.” |t was, thereupon

that the firmof Purshottam Laxmi-das and Vasantsen, the
latter representing his fathers estate, noved the Hi gh
Court at Bombay wunder Art. 226 for the reliefs earlier
nent i oned. The respondents - to the petition were the
appel l ants, the Incone-tax Officer, Bonbay and the Union of
India. Parnanand, the other partner in Purshottam Laxm das,
was also made a respondent to the petition but he does not
seemto have taken any interest in the proceedings at all

When the matter was heard in the H gh Court, the Act of 1959
had not been passed. The revenue authorities relied on the
second proviso to s. 34 (3) of the Incone-tax Act as anended
by Act 25 of 1953 for the validity of the notice.. The High
Court did not accept this contention and issued the wits as
prayed. The revenue authorities have now cone up-in appeal
which is being opposed by the respondents, Purshottam
Laxm das and Vasantsen. As | think that the appeal ~should
be allowed because of s. 4- of Act 1 of 1959, which

provision the H gh Court had no occasion to consider, it
woul d be to no purpose
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to discuss the reasons on which the High Court based itself
or the second proviso to sub-s. (3) of s. 34.

I think | ought to refer at this stage tos. 34 of the
I ncome-tax Act. That section authorises assessment-and re-
assessment in respect of past years where for one or | other
of the reasons nmentioned in it, income has not been assessed
to the full anpunt of tax payable on it. A general idea of
sone of the provisions of s. 34 may now be given. Sub-
section (1) of this section provides that before nmaking the
assessment a notice has to be served on the assessees
concerned asking for a return of the incone of the year in
which it escaped assessment and this within a certain nunber
of years fromthe end of that year. Then sub-s. (3) of this
section provides that the order of assessment pursuant to
the notice has to be made within a certain nunber of vyears
from the end of the year in which the income was first
assessabl e. These are two conditions which have to be
satisfied before assessment under s. 34 can be nade. In the
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present case, we are concerned with the first of these
conditions only, that is, whether the notice had been issued
within the time provided for it for no order of assessnent
was ever made. | ought to have said that the second proviso
to sub-s. (3) of s. 34 as amended in 1953 enlarged in
certain cases the time for issuing the notice and also for
maki ng the order of assessnent. That is why the H gh Court
had to deal with this proviso in this case

Now, s. 34(1) has been amended on a number of occasions. A
reference to sone of the anendnents would be useful. The
first amendnent to which | desire to draw attention is that
made by the Income-tax (Amendrment) Act, 1939. Under that
amendment where the revenue authorities thought that the
assessee had conceal ed his inconme or deliberately furnished
i nadequate particulars, they could issue the notice wthin
eight years of the year in which the incone is supposed to
have escaped assessnent
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and in other cases, within four years of that year
Sub-secti'on (1) of s. 34 was next anended by the |ncone-tax
and Business Profits Tax (Anendment) Act, 1948. This Act
was passed on Septenber 8, 1948, but s. 8 which substituted
a new section for the existing s. 34, was brought into
operation retrospectively from March 30, 1948. The new sub-
section (1) was divided into two clauses. Clause (a) dealt
with cases of omission on the part of an assessee to nmake a
return or his failure to disclose fully his-income for any
year as a result of which income escaped assessnent. C ause
(b) dealt with cases where there was no such ' om ssion but
the I ncone-tax O ficer in consequence of information in his
possession believed that incone of any year ~had escaped
assessment. It was provided that in a case com ng under cl
(a) the notice might be issued within eight years and in a
case coming under cl. (b) within four years of the end of
the year in which the income escaped assessnment. There was
a proviso to this sub-section whichsaid that the |Incone-tax
Oficer could not issue the notice unless he recorded his
reasons for doing so and the Comm ssioner of Inconme-tax, a
superior revenue officer, was satisfied on the reasons so
recorded that it was a fit case for the issue of the notice.
Then cane the anmendnent by s. 18 of the Finance Act, 1956,
passed on April 27, 1956, but brought into force
retrospectively from April 1, 1956. As a result of this
amendnment it was provided in a case com ng under cl. (a)  of
s. 34(1) the clause with which this case is . concerned-- That
(1) no notice should issue for a year prior to the year
ending on March 31, 1941, (2) nor for any year  if eight
years had el apsed after the expiry of that year unless. the
i ncomre which had escaped assessnent was likely to amunt to
Rs. 1,00,000/- or nore and (3) nor unless
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the Income-tax O ficer had recorded the reasons for issuing
the notice and where the anpbunt of the escaped incone was
Rs. 1,00,000/- or nore, the Board of Revenue, and in other
cases the Conmi ssioner, was satisfied on such reasons that
the case was a fit one for the issue of the notice.

It seems to nme that the 1956 anendnent nade two rea
changes. First, it renoved altogether the prescription of
time for the issue of a notice in a case where the escaped
income was likely to be Rs. 1,00,000/- or nore. Under the
1948 anendnent no notice for a year fromthe end of which
eight years had expired could be issued at all. As the
amendi ng Act of 1948 cane into force on March 30, 1948, no
notice could be issued under it for any year prior to the
year ending on March 31, 1941. Therefore the provision in
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the 1956 anendnment that no notice could issue for any year
prior to the year ending on March 31, 1941, made no rea
alteration in the law. The other change was that in cases
i nvol ving escaped incone of Rs. 1,00,000/- or nore, the
approval of the Board of Revenue to the issue of the notice
was made necessary. This alteration in the law has no
bearing on the quest ion that | propose to discuss.

Now the present is not a case where the revenue authorities
contend that the income which escaped assessment was |ikely
to be Rs. 1,00,000/- or nore. The notice, it may be
renmenbered, was issued on April 30, 1954, in respect of the

year 1942-43. It was a notice therefore which was invalid
both under the 1948 and 1956 anmendnments of s. 34 (1).

I will nowrefer to the Act of 1959 which | have earlier
ment i oned. That is the Inconme-tax (Anendnent) Act, 1959.

It was passed on March 12, 1959. Section 2 of this Act
i ntroduced a new
87

sub-section in s. 34, nanely, sub-s. (4). That sub-section

was in these ternms :
Sub-s. 4 "A notice under O . (a) of sub-s. (1)
may be issued at any tine notw thstandi ng that
at the tinme of the issue of the notice the
period of eight years specified in that sub-
section before its amendnent by clause (a) of
section 18 of the Finance ‘Act, 1956, had
expired in respect of the year to which the
notice relates.”

Section 4 of this anending Act on which | propose to rest ny

judgnent in this case runs as follows :-
S. 4. ""No notice issued under cl. (a) of sub-
s. (1) of s. 34 of the principal Act at any
time before the commencenent of this Act and
no assessnent, re-assessment or settlenent
made or other proceeding taken in consequence
of such notice shall be called in question in
any court, tribunal ‘or other authority nerely
on the ground that at the tine the notice was
issued or 'at the time the assessment or re-
assessment was nade, the time - w thin which
such notice should have been issued or the
assessment or re-assessnment shoul d have been
made under that section as in force before its
amendnment by cl. (a) of s. 18 of the Finance
Act, 1956, had expired."

Quite clearly the new sub-s. (4) of s. 34 cannot apply to

the notice with which we are concerned for the sub-section

by its own terns deals only with notices issued after. the

1959 Act came into force and the notice in this case was

i ssued before that date.

Now, s. 4 of the 1959 Act prevents a notice issued under s.

34 (1) (a) of the principal Act being held to be invalid on

the ground that it was issued
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after the time within which it should have been issued under

that section as it stood before it was anended by the

Finance Act of 1956. |In other words, s. 4 validates a

notice issued under s. 34 (1) (a) even though it was invalid

for the reason that it was issued after the expiry of the

ei ght years prescribed for it under the 1948 anendnent, that

being the section as it stood before the 1956 anendnent.

The first requirenment then of the applicability of s. 4 is

that there nust be a notice issued under s. 34 (i) (a) of

the principal Act. | do not think that it was seriously

contended at the bar that the notice in the present case has
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not been issued under cl. (a) of s. 34 (1). | feel no doubt
that it was so issued. The provision that we have to
consider for this purpose is s. 31 (1) (a) as it stood as a
result of the 1948 anmendnent for that was the section in
force on the date the notice was issued. The notice would
have been one issued under cl. (a) of that section as so
anended if it was a case where incone had escaped assessnent
because of the failure of Purshottam Laxm das to disclose
fully its inconme for the year 1942-43. There can be no
doubt on the facts of this case that Purshottam Laxm das had
failed to disclose fully its incone for the year 1942-43.
On the facts found, the incone of the business of Vasantsen
Dwar kadas was the inconme of Purshottam Laxm das. Therefore
Pur shot t am Laxmni das shoul d have disclosed in its return for
1942-43 the income nmade by it on the business done in the
nane of Vasantsen Dwar kadas. Wat happened was that the
i ncome of Vasantsen Dwarkadas for 1942-43 was shown as the
income ~of its own as an independent firmand this was done
by Vasantsen.” Obviously, Vasantsen, his father Dwarkadas
and Parnanand, the latter’s partner .in Purshottam Laxm das,

were all acting together. 1t woul d perhaps be nore correct
to say that things had been |left to Dwarkadas
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and Vasantsen to nmanage. -~ They had three-fourth interest in
the busi ness, whi | e Par manand had only one-fourth
Furt hernore, Parnmanand has taken no interest in t he
present proceedings. It would followfromall this that if
Vasant sen Dwar kadas’s inconme had been shown separately, it
could not have been included in the return filed by
Pur shottam Laxm das. Therefore, it is a case in which
Pur shottam Laxm das’ s incone for 1942-43 escaped  assessnent
because of its failure to disclose itsincone fully. That
is why | think it beyond doubt that the notice in the
present case had been issued under cl. (a) of s. 34 (1). It

is none the | ess so because it was issued in consequence of
the direction of the Tribunal that the Incone-tax  Oficer

was at liberty if he could inlaw do so, to include the
i ncome of Vacantsen Dwar kadas for 1942-43 in the incone of
Purshottam Laxni das. The order could not have  enabled a
notice to issue. The notice had to be issued under a

statutory provision. That provision was s. 34 (1) (a).

The next requirement of s. 4 of the Act of 1959 is that the
notice mnust have been issued at any tine before the
conmmencenent of that Act. The present notice which had been
i ssued in 1954 had clearly been so issued. ~Wen the section
uses the word "at any time", | suppose it neans at any tine;
it does not thereby say that the notice nust be issued at
any tinme before the 1959 Act but after a certain other point
of time. The other Ilimt is not to be found in the section
at all; all that it requires is that the notice nust be
i ssued before the 1959 Act.

It is however contended that the proper construction of s. 4
is that the notice nust have been issued after the Finance
Act of 1956 came into force and anended s. 34. [ find
nothing in s. 4 on which to rest this construction. M.
Pal khi val a appearing for the respondent, said that the words
"under that section as in force before its amendment by cl

(a) of
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S. 18 of the Finance Act, 1956" |led to this construction

I do not see why and | amnot able to deal wth this
contention nore fully for | do not see the reason on which
it is based. To nmy mind, all that these words nean is that
the section to be considered is the section as it stood
before it was anended by the ]Finance Act, 1956, that is to
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say, the section as it stood as a result of the anending Act
of 1948, for that was the section which was in force i medi -
ately before the anendnent affected by the Finance Act,
1956.

Then it was said that if the notice contenplated was not one
i ssued after the Finance Act, 1956, then under s. 34 (1) (a)
all years wthout any Ilimtation could be brought to
assessnent. If that is the result of the words used in s.
4, the words nust have that effect. That would be no reason
to say that s. 4 applies only to notices issued after the
1956 Act came into force. No doubt the words " at any tine"
woul d comprehend a notice whenever issued before the
commencenent of the 1959 Act. But the section protects such
notice only against the invalidity caused by s. 34 (1) as it
stood after the 1948 anendnent, that s, against the
invalidity caused by reason of the notice having been issued
after the expiry  of the time prescribed for it in the
section as it then stood. Section 4 does riot protect the
notice frominvalidity otherwise attaching to it. Now it
will be  remenmbered that the 1939 anendnent of s. 34 also
prescribed a period of tinme for the issue of the notice.
That prescription had to be obeyed whenever applicable.
Section 4 provided for no imunity against a breach of that
prescription. So, ~ though s. 4 of the 1959 Act freed a
notice fromthe bar of linmtation in respect of it inposed
by the 1948 anendnent, it did not altogether do away with
all prescriptions of tine. |Inspite of s. 4, a notice
contenplated by it would be subject to the prescription of
time as to its issue under the 1939 Act and may be, under s.
34 as it stood
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before the 1939 anmendnent. |f the notice was issued after
the 1956, anendnent it would also be subject to the
prescription as to tine provided by that anendment.

Then it was said that if s. 4 applied to a notice issued
nore than eight years after the year in which the income
escaped assessnent but before the 1956 anendnent cane into
force in a case where the escaped incone of the ‘year was
| ess than Rs. 1,00,000/-, the position. would be curious. A
notice issued in a simlar case after the 1956 anendnent
woul d be bad under s. 34 as it then stood and s. 4 could not
save it for it saved notices only fromthe effect of the
1948 anendnent. The position then would be that in a case
involving the sane anmount of escaped inconme for the sane
year, a notice issued before 1956 anmendnent and invalid
under the 1948 anendnent woul d be validated and a nore
recent notice equally invalid under both the earlier and
present |aws would remain invalid. Assume that the position
i s sonewhat curious or incongruous. But that seens to nme to
be the result of the words used. For all we know that m ght
have been intended. However strange, if at all, the result
my be, | do not think the Courts can alter the plain
meani ng of the | anguage of the statute only on the ground of
incongruity if there is nothing in the words which would

justify the alteration. As | have said earlier, in this
case there is nothing to justify the alteration of the plain
nmeani ng. Consider this. |In a case where the escaped incone
is Rs. 1,00,000/- or over, no incongruity as in the case of
escaped i ncone below Rs. 1,00,600/- arises. |In such a case

the 1956 anmendnment renoves the bar of limtation altogether
and what had not been previously barred cannot becone at al
barr ed. So no question of nmore recent notices becom ng
barred and earlier notices made valid arises: |If on the
ground of the alleged incongruity notices issued before 1956
in cases of escaped income of |ess than
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Rs. 1,00,000/- have to be left out of the scope of s. 4 of
the Act of 1959, | suppose we nmust hold that such notices in

cases of escaped income of Rs. 1,00,000/or over must al so be
left out of the scope of s. 4, for <clearly the section
cannot be read as treating the notices in these two cases
differently. But in the latter kind of cases, there is no
incongruity. It would indeed be absurd to hold that notices
i ssued before 1956 in cases where the escaped i ncome was Rs.
1,00,000/- or over were excluded froms. 4, for in such
cases notices may be clearly issued after the 1959 Act under
sub-s. (4) of s. 34 introduced by that Act. Sub-section (4)
of s. 34 was enacted by the Act of 1959 which also enacted
s. 4. If a year’'s escaped incone could be brought to tax by
a notice issued after-the 1959 Act under sub-s. (4), it
could not be that it was intended that the sanme income could
not be brought totax by a notice earlier issued and prima
facie made valid by s.” 4. There would be no reason to make a
distinction between the two cases. |If a distinction could
not be nade between the two cases, and in one case notices
i ssued before 1956 were covered by s. 4, s. 4 nust apply to
all notices issued before the 1956 amendnment canme into
force.

|  may, before | conclude, as well say that for the reasons
nmentioned in the/judgnent in the case of = Comm ssioner of
I ncome-tax v. Sardar Lakhmir Singh (C. As. " Nos. 214-215 of
1958), that | shall presently read today, | think that the
second proviso to s. 34 (3) of the Inconme-tax Act is invalid
and cannot therefore support the notice.

The result is that I think that the present notice was
validated by s. 4 of the Incone-tax (Anmendnent) Act of 1959.

The appeal will, therefore, be allowed. ~ As the certificate
under which the appeal was admitted so provides by consent
of parties, the appellant will pay the costs of Respondents

Nos. 1 and 2, of this appeal. The orders of the Courts
bel ow are set asi de.
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Hl DAYATULLAH, J.-In this judgment we shall deal also with C
As. 214, 215 and 509 all of 1958 and C. A. 585 of 1960. The
appellant is the Conmm ssioner of Income-tax, Bonbay. In
Cvil Appeal Nos. 214 and 215 of 1958 the Conmi ssioner of
Income-tax., Bihar, and in C A No. 509 of 1958 the
Conmi ssi oner of |ncone-tax, Madras, are the appellants. In
Cvil Appeal No. 585 of 1960 the Incone-tax Oficer
Ahrmednagar, and the Union of India are the ~appellants.
These appeals are directed against divers respondents to
whom reference will be nade later. This appeal and C. A
No. 585 of 1960 are appeal s against the orders of the Bonbay
H gh Court in the exercise of the power conferred by
Articles 226 and 227 of the Constitution, the renaining
arise out of regular proceedings for assessnent under the
I ncome-tax Act, culnminating in references to the High Court
under s. 66, Income-tax Act, and orders passed therein. In
all these appeal s assessnments made or notices issued, under
s. 34 of the Incone-tax Act were successfully called in
guestion by the respondents and orders appropriate to the
nature of the proceedings were passed by the H gh Court
concerned, either declaring the assessnents illegal or
guashing the notice by a wit. 1In these cases, however
commenced, the validity of the assessnents or the notices
under s. 34 was questioned on the ground of ’'limtation
The High Courts held that the notices or assessnments wth
which they were dealing were out of tinme. The Bonbay High
Court further held that the 2nd proviso to s. 34 (3) of the
I ncome-t ax Act was ultra vires Article 14 of t he
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Constitution and thus void. The H gh Courts certified the
respective cases as fit for appeal to this Court and these
appeal s have been fil ed.

W have had the benefit of reading the judgnments just
delivered by our |earned brethren Das and Kapur, JJ., who
have ordered the dism ssal of all the appeals. W have the
m sfortune to differ
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from them as we are of opinion that these appeals nust
succeed. The point of |aw which arises in these appeals is
common though it arises in different settings. W are
concerned with s. 34 of the Indian Incone-tax Act as it
stood between 1939 and 1959. This section has been the
subj ect of repeated amendnents in 1939, 1948, 1953, 1956 and
1959. It has, while enabling the bringing to tax, inconeg,
profits and gai ns which escape assessnent, always provided a
period or periods of tine for such action though after 1956
it has done away with the restriction of time in certain
cl asses of cases. W are not concerned with the state of
law prior to the Anending Act of 1939 or the anendnents made
later than the Act of 1959. During the intervening twenty
years, the Indian Legislature and Parlianment have not only
amended s. 34 but have passed at intervals validating |aws
and these cases involve the interpretation and application
of the section as anended from tine to time and the
determ nation of the effect of the wvalidating, provisions
with a view to  seeing whether any -inmpugned notice or
assessment is saved by any validating provision. In our
opi nion, the provisions taken all-in-all are sufficient to
uphold the validity of the divers notices issued. in these
cases and the assessnents, if any, nmade as a -consequence.
If the notices and the assessments areheld to be in time
and thus valid, there is nothing in these appeal s besides
the constitutionality of the second proviso to s. 34 (3)
whi ch was raised successfullly in the appeals from Bonbay.
If the constitutionality is also upheld then these  severa

j udgrments and orders mnust be reversed and that indeed is our
opi nion. W shall now give the facts of this appeal

In this case there was a firmof two partners (i) Dwarkadas

Vussonji and (ii) Parmanand Odhavji, bearing the name
"Purshottam Laxmidas." This firmdid business from Cctober
28, 1935, to April 1, 1946. On the latter date Dwarka  das
died. A new
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partnership firmbearing the sane nane cane into being wth
Vasant sen Dwar kadas the son of the deceased partner. Thi s
firm was registered. Another firm by nane "Vasantsen
Dwar kadas" was started on January 28, 1941, and it. was
di ssolved on Cctober 24, 1946. |Its partners were :/ (i)

Vasant sen Dwar kadas (ii) Naraindas Shivji and (iii) ~Nanal a

Odhavj i .

For the assessment year 1942-1943 the firm "Vasantsen
Dwar kadas" filed a wvoluntary return and applied f or
registration. This registration was refused on the ground
that the firm was not genuine. The income of the firm
relative to that assessnment year was added to the persona

i ncomre of Dwar kadas Vussonji in the assessnment year 1943-44.

Thi s al so happened in subsequent years. A nunber of appeals
were heard together and disposed of by the Income-tax
Appel late Tribunal by its order on August 14, 1951. These
appeal s were filed by the firm "Vasantsen Dwarkadas" for the
assessment years 1942-43 to 1948-49, by Vasantsen Dwarkadas
representing the estate of his father and by the firm
Purshottam Laxm das" concerning excess profits. The
Tri bunal held that not Dwarkadas Vussonji alone but the firm
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"Purshottam Laxm das" owned the firm "Vasantsen Dwarkadas."
A case was stated but the Hi gh Court upheld this conclusion
on Cctober 8, 1953. A notice was then issued under s. 34 of
the Incone-tax Act to the firm "Purshottam Laxnidas" on
April 30, 1954, that it had been under-assessed in the
rel evant year. This notice was chall enged before the Bonbay
Hi gh Court by a petition under Article 226 of the
Constitution. The first contention was that the notice was
out of time and the second was that the 2nd proviso to s. 34
(3) was ultra vires Article 14 of the Constitution in so far
as it applied to persons other than the assessees. Both the
points were accepted by the |earned single judge who heard
the petition. He, however, held that the firm
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"Purshottam Laxmni das" coul d not be called a stranger" to
the assessment proceedi ngs.” A Divisional Bench of the Hgh
Court upheld the conclusions of-the | earned single judge but
held further that the said firmwas "a stranger” to the
proceedi ngs before the Tribunal. The validity of the notice
was sought to be established under s. 34 as anended in 1948
and also by invoking s 31 of ‘the Indian Incone-tax
(Amendrment) Act 1953, Act XXV of 1933. In this Court by a
suppl enent al statenent the amendnents made by the Finance
Act of 1956 (18 of 1956) and by the Indian Income-tax
(Amendrent) Act, 1959 (1 of 1959) were al so brought to our
notice. The anmount involved in this case was Rs. 62, 732.

In the conpanion appeals the full facts of which wll be
given in-this judgnent |later the position was this. In
CGvil Appeal No. 585 of 1960, notices were issued to the
r espondent on February 18, 1957, in respect of the
assessment years 1944-45,1945-46 and 194647, as a result of
a direction by the Appellate Assistant ~ Conm ssioner. The

noti ces were quashed by the Bormbay High Court following the
decision just nmentioned. The anpbunts involved were Rs.
14, 000; 14000 and 38,000. In Civil Appeal No. 509 of @ 1958
the notice was issued in 1949 to a |l ady whose husband had
remtted Rs. 9,180 to her from Bangkok in the year /relative
to the assessnment year 1942-43.  She had onitted to file a
return. In Cvil Appeal Nos. 214 and 215 of 1958 the
assessment years were 1946-47 and 1947-48. The assessnent
of the respondent as individual was nade on Novenber 17,
1953, as a result of a direction by the Appellate Assistant
Comm ssi oner on March 20, 1953. These assessnments were held
barred wunder s. 34 (3) as it stood before the Anendi ng Act
of 1953. The anounts involved were Rs. 28,284 (1946-47) and
Rs. 21,141 (1947-48).

The above are the relevant facts of the five appeals wth
which we are dealing. W shall dea
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with each appeal separately later. For the present” it is
sufficient to note the dates of the assessnent years
i nvol ved,, the date of the direction (if any) issued by a
superior officer or Tribunal and the date of the issue or
service of the notices and date of the assessnent, if  any,
in each case. This will serve to determine under what
amendnment or anendnents the matter falls to be considered

We shall revert to these dates after analysing s. 34 with
reference to the amendnents nade fromtine to tine.

In determ ning the effect of the provisions of the anending
Acts and the validating enactnments contained in sonme of
them it is altogether nore satisfactory to start with the
I ncome-tax Act (hereafter the Principal Act) as anended in
1939, and then to proceed chronologically. Each case then
falls for consideration in its appropriate period. Secti on
34 before its anendment in 1939 provided for a period of one
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year for bringing to tax inconme, profits or gains escaping
assessment in any year. In 1939, the whole section was

substituted by another. The material portion of it read as

foll ows: --
"34 (1) If in consequence of definite informa-
tion which has cone into his possession the
Income-tax OFficer discovers that i ncone,
profits or gains chargeable to income-tax have
escaped assessnent in any year, or have been
under assessed, or have been assessed at too
low a rate, or have been the subject of
excessive relief under this Act the Incone-tax
Oficer my, in any case in which he has
reason to believe that the assessee has
conceal ed the particulars of his income or
del i beratel y furni shed i naccurate particulars
thereof, at any time within eight years and in
any other case at any tine within four years
of the end of that year, serve on the person
liable to pay tax on such incone, profits or

gains....... .... a notice......... and may
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proceed to assess or re-assess such incone,
profits or gains, and the provisions of this
Act shall, so far as may be, apply accordingly
as if the notice were a notice issued under
t hat' sub-section."”

X X X X X X
It wll be noticed that the Inconme-tax Oficer was to

proceed on definite information that there was an escapenent
of assessnment before he took action. The section  provided
two periods in which action could be taken-(1) an eight year
period and (ii) a four year period. The first was to apply
to cases in which the Incone-tax Officer had reason to
believe (a) that the assessee had conceal ed the particulars
of his income or (b) furnished  inaccurate particulars
t her eof . The second was to apply in all other cases. The
terminus a quo in either case was the end of the assessnent
year and the term nus ad quemthe service of the notice.
The section remained in force till March 30, 1948, when the
I ncome-tax and Business Profits Tax (Amendnent) — Act 1948
(passed on Septenber 8, 1948) substituted a new section in
pl ace of the old. That section in so far as it is naterial
to our purpose read:--
"34. (1) If-
(a) the Income-tax Oficer has reason to
believe that by reason of the omssion or
failure on the part of an assessee to make
a return of his income under section 22 for
any year or to disclose fully and truly al
material facts necessary for his. assessnent
for that vyear, income, profits- or | gains
char geabl e to i ncome-t ax have escaped
assessnment for that year, or have been under-
assessed., or assessed at too low a rate, —or
have been nade the subject of excessive relief
under the Act, or excessive | oss or
depreci ation all owance has been conputed, or
99
(b) notw t hstanding that there has been no
om ssion or failure as mentioned in clause (a)
on the part of the assessee, the Incone-tax
Oficer has in consequence of information in
hi s possession reason to believe that incone,
profits or gains chargeable to income-tax have
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escaped assessnent for any year, or have been
under - assessed, or assessed at too |ow a rate,
or have been nade the subject of excessive
relief under this Act, or that excessive |oss
or depreciation all owance has been conputed,
he may in cases falling under clause (a) at any time wthin
eight years and in cases falling under clause (b) at any
time within four years of the end of that year, serve on the
assessee or, if the assessee is a conmpany, on the principa
officer thereof, a notice containing all or any of the
requi renments which may be included in a notice under sub-
section (2) of section 22 and may proceed to assess or re-
assess such incone, profits or gains or recompute the |oss
or depreciation allowance; and the provisions of this Act
shall, so far as nay be, apply accordingly as if the notice
were a notice issued under that sub-section
Provided that :-
(i) the I ncone-tax O ficer shall not issue a
notice wunder this sub-section, unless he has
recorded his reasons for doing so and the
Conmi ssioner is ~satisfied on such reasons
recorded that it is a fit case for the issue
of such-noti ce;
X X X X
Expl anation. - Producti on before the Incone-tax
O ficer’ of account-books or - other evidence
from which material facts could wth due
dili gence have been di scovered by the Incone-

tax Officer will not necessarily anount
100
to disclosure within the neaning of this
section.
(2) X X X X

(3) No order of assessnent under section 23
to which clause (c) of sub-section (1) of
section 28 a Plies or of assessnment ' or re-
assessment in cases falling within clause (a)
of sub-section (1) of this section ‘shall be
nade after the expiry of eight years, and no
order of assessnment or reassessnment in any
other case shall be made after the expiry of
four years, fromthe end of the year in which
the inconme, profits or gains were first
assessabl e :
Provi ded that where a notice wunder sub-section
(1) has been issued within the tine therein
l[imted, the assessment or re-assessnent to be
made in pursuance of such notice may be . made
before the expiry of one year fromthe date of
the service of the notice even if such period
exceeds the period of eight years -or four
years, as the case may be :
Provided further that nothing contained in
this sub-section shall apply to a reassessnent
made under section 27 or in pursuance of _an
order under section 31, section 33, section
33A, section 33B, section 66 or section 66A."

This new section created different conditions precedent to

action in the two kinds of cases to which the periods of 8

and 4 years were applicable.
8 years: Incone-tax Officer should have
reasons to believe that escapenent was due to
omission or failure on the part of t he
assessee-

101
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(i) to nmmke a return of his incone for the
year;
or
(ii) to disclose fully and truly all nateria
facts necessary for his assessnent. The

expl anation nade it clear that the disclosure
nust be positive.

4 years:This conprised all other cases in
whi ch there was no omission or failure on the
part of the assessee but the | ncome-t ax

Oficer was in possession of information which
| ed him to believe that there was an
escapenent of assessment.

In both cases the Incone-tax OFficer had to record his

reasons in witing and the Conm ssioner had to satisfy

hi nsel f that the reasons were good.

The section as enacted by the Anending Act of 1948 was

amended again in 1953 by the Indian |Incone-tax (Anendnent)

Act, 1953 which inthe absence of special provision in any

section ‘cane into force fromthe 1st day of April, 1952.

Section 18 of Anending Act anended the second proviso to

sub-section (3) which has been quoted above and it read : -
"Provided further that nothing in this section
l[imting the tine within which any action nmay
be taken, or any order, assessment or
reassessnent nay be made, ‘shall apply to a re-
assessment made under-section 27 or to an
assessnent or reassessment nmde on t he
assessee or any person in consequence of or to
give effect to any finding  or direction
contained in an order under section 31
section 33, section 33A, section 33B, ' section
66 or section 66A."
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The Act al so enacted a provision for the validity of certain

noti ces and assessnents. This was section 31 which read : -
"31. For the renoval of doubts it is hereby
declared that the provisions of sub-section
(1), (2) and (3) of section 34 of t he
princi pal Act shall apply and shall be deened
al ways have applied to any assessnment or re-
assessnment for any year ending before the  1st
day of April, 1948, in any case where
proceedi ngs in respect of such assessnent - or
re-assessment were comenced under the said
sub-sections after the 8th day of Septenber,
1948, and any notice issued in accordance wth
subsection (1) or any assessment conpleted in
pursuance of such notice wthin the /'tine
specified in subsection (3), whether before or
after the commencenent of the Indian- |ncone-

t ax (Amendnent) Act , 1953 shal |
notw t hstandi ng any judgment or order of any
court, Appel l ate Tri bunal or I ncome-t ax

authority to the contrary, be deenmed to have
been validly issued or conpleted as the case
may be, and no such notice, assessnent or re-
assessnent shall be called in question on the
ground nmerely that the provisions of section
34 did not apply or purport to apply in
respect of an assessment or re-assessnment for
any year prior to the 1st day of April, 1948."
The effect of these provisions will have to be seen in cases
in which notices and assessnents took place after the 1st
day of April, 1952, particularly as a result of a direction
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such as is nmentioned in the second proviso to sub-section
(3) of s. 34 as anended by this Act.
By the Finance Act 1956, the section was again anended from
the 1st day of April, 1956. The nmpst significant changes
were the om ssion of
103
the tinme-linmt of eight years in sub-section (1) in respect
of cases falling under clause (a) and the substitution of
certain provisos to sub-section (1). The section as anended
in so far as material to our purpose is reproduced:
"34. (1) If-
(a) The Incone-tax Oficer has reason to
believe that by reason of the omission or
failure on the part of an assessee to make a
return of “his income under section 22 for any
year or to disclose fully and truly al
material facts necessary for his assessnent
for that vyear, income, profits or gai ns
char geabl e to i ncome-t ax have escaped
assessment for that year, or have been under-
assessed, or assessed-at too lowa rate, or
have been nade the subject of excessive relief
under the Act,or excessive depreciation allo-
wance has been conputed, or
(b) notw t hstanding that there has been no
om ssion or failure as nmentioned in clause (a)
on the part of the assessee, the Incone-tax
O ficer has in consequence of information in
hi s possession reason to believe that incone,
profits or gai ns chargeable toincone-tax have
escaped assessnent for any year, or have been
under - assessed, or assessed at too |ow a rate,
or have been nade the subject of excessive
relief under this Act, or that excessive |o0ss
or depreciation allowance has been conputed,
he may in cases falling under clause (a) at any time x x X
and in cases falling under (b) at ‘any time within four years
of the end of that year, serve on the assessee, or, if the
assessee s a conpany, on the principal officer thereof, a
notice containing all or any of the requirenents which may
be included in a notice under sub-section (2) of section 22
and may proceed to assess or re-assess such-inconme, profits
or
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gains or reconpute the loss or depreciation allowance; and
the provisions of this Act shall, so far as may be apply

accordingly as if the notice were a notice issued under that

sub-section:

Provided that the Income-tax Oficer shall not issue a

noti ce under clause (a) of sub-section (1)-
(i) for any year prior to the year “endi ng on
March 31, 1941;
(ii) for any year, if -eight vyears have
el apsed after the expiry of that year unless
the income, profits or gains chargeable to
i ncome-tax which have escaped assessnent or
have been under assessed or assessed at too
low a rate or have been made the subject of
excessive relief under this Act, or the 1o0ss
or depreciation allowance which has been
conputed in excess, anount to, or are likely
to anount to, one |akh of rupees or nore in
the aggregate. either for that year, or for
that year and any other year or years after
whi ch or after each of which eight years have
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el apsed, not being a year or years ending
before March 31, 1941;
(iii) for any year, unless he has recorded his
reasons for doing so, and, in any case falling
under clause (ii), unless the Central Board of
Revenue, . and, 1in any other case, the
Comm ssioner, is satisfied on such reasons
recorded that it is a fit case for the issue
of such notice
Proviso ...... (omitted)
Proviso ...... (omtted)
Expl anati on. - Producti on before the Incone-tax Oficer of
account - books or other evidence from
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which material facts could with due diligence have been
di scovered by the Incone-tax Oficer will not necessarily

amount to disclosure within the meaning of this section
That this section was to operate on back period does not
admt |of ‘any doubt. No clearer |anguage could be used for
the purpose. The first proviso to sub-section (1) nakes
this abundantly clear by allowing notices to be issued 'at
any tine’ for any year later than the year ending on March
31, 1941, and then limting action to eight years from the
end of the year in cases coming in clause (a) involving |ess
than rupees one | akh. “Though the section canme into force on
April 1, 1956, it covered in this way years going right back
to 1941, of course, subject to the  conditions indicated
t here.
For those cases in which there was no default on the part of
the assessee the period continued to be four years as
bef ore. The deletion of thetine limt of eight vyears,
allowing action to be taken at any tine in cases ‘involving
nore than rupees one lakh and |limting tine to eight years
in all cases coming wthin clause (a) led to some
controversy as to whether the issuance of a notice under the
section as anended by the Amendi ng-Act of 1956 but served
beyond eight years as laid down in the 1948 Anmendnent, and
the reopeni ng of cases right back to 1941 which were subject
to a tine limt under the 1948 Amendnment which tine had
expired, was legal. The Calcutta H gh Court-in Debi Dutta
Mbody v. T. Bellan (1) held that notices which  were not
served within the tine limted for action under the 1948
amendment could not be wvalidly served after the 1956
amendnment which renpved the tine limt in certain cases. In
that case a notice was issued before but served after Apri
1, 1956, when the 1956 anendnent cane into force.
(1) A 1.R 1959 Cal. 567.
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This led to the passing of an Ordinance and | ater. the 1ndian
I ncome-tax (Amendnent) Act, 1959. This Anendi ng Act / added
sub-section (4) to s. 34 which read:--
"(4) A notice under cl. (a.) of sub-s. (1) nmay
be issued at any time notwi thstanding that at
the time of the issue of the notice the period
of eight years specified in that sub-section
before its amendnment by clause (a) of section
18 of the Finance Act, 1956 had expired in
respect of the year to which the notice
rel ates. ™
It also enacted by s. 4 as follows : -
"No notice issued under cl. (a) of sub-s. (1)
of s. 34 of the principal Act at any tine
before the commencenent of this 'Act and no
assessnment, re-assessnent or settlement nade
or other proceeding taken in consequence of
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such notice shall be called in question in any
court, tribunal or other authority merely on
the ground that at the tinme the notice was
issued or at the tine the assessment or re-
assessment was nade, the time wthin which
such notice should have been issued or the
assessnment or re-assessnment shoul d have been
made under that section as in force before its
amendnment by cl. (a) of s. 18 of the Finance
Act, 1956, had expired."
These repeated anendnents, in so far as relevant to the
pr esent cases, were in two directions. It will be
renmenbered that by the Anendrment of 1939 two periods in
which action could be taken were created: an eight-year
peri od applying to the conceal ment or deliberate furnishing
of inaccurate particul ars by the assessee and a four-year
period applying to-all other cases. The 1948 Amendnent did
not make any change in these two periods but stated that the
ei ght -year period applied also to a
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failure to furnish a return. Al —~other provisions sub-
stantially remained the same. ~ In a case in which the return

was not nade, it would have been a question which of the two
periods in the section as anended in 1939 would have
applied. The 1948 Anendrment said the action could be taken
within eight years. / Another question thus arose, nanely,
whet her the four-year period as provided by the 1939
Amendnment whi ch had expired applied or the eight year period
as provided by the 1948 Amendment. The answer to this
guesti on depended on the further question whether the 1948
Amendnent was retrospective inits operation

The Anendi ng Act of 1948 was passed on Septenber 8, 1948,
and cane into force from March 30, 1948. In some cases it
has been held that its retrospectivity cannot be 'carried
further than March, 30, 1948. That is true in one sense but
not in the sense howits provisions were to work in relation
to the assessees. The section was neant to enable the issue
of notices wth a viewto re-assessing incone which had
escaped assessnent and all owed the re-assessnment” of incone
for back years. It was neant to operate retrospectively for
ei ght years in sone cases and four years in others. In our
opinion it had retrospective operation in respect of -back
years according to its own provisions. |t the 1948 ~Anend-
nment could be treated as enabling the Income-tax Oificer to
take action at any point of time in respect of  back
assessment years within eight years of March 30, 1948, then
such cases were within his power to tax. W have such a
case here in C. A No. 509 of 1958 where the 'notice was
issued in 1948 to the | ady whose husband had remtted Rs.
9,180 to her fromBangkok in the vyear relative to the

assessment year 1942-43. That lady was assessable in
respect of this sumunder s. 4 (2) of the Income-tax Act.
She did not file a return. |f the case stood governed by
the 1939 Amendnent the
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peri od applicable woul d have been four years if she had not
conceal ed the particulars of the income. She had of course
not deliberately furnished inaccurate particulars thereof.
If the case was governed by the 1948 Anendrment she would
cone within the eight-year rul e because she had failed to
furnish a return. Now, we do not think that we can treat
the different periods indicated under s. 34 as periods of
[imtation, the expiry of which grant prescriptive title to
defaulting tax-payers. It may be said that an assessnent
once made is final and concl usive except for the provisions
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of ss. 34 and 35 but it is quite a different natter to say
that a "vested right" arises in the assessee. On the expiry
of the period the assessnments, if any, may al so becone fina
and conclusive but only so long as the lawis not altered
retrospectively. Under the scheme of the Income-tax Act a
l[iability to pay tax is incurred when according to the
Fi nance Act in force the anbunt of incone, profits or gains
is above the exenpted ampunt. That liability to the State
is independent of any consideration of time and, in the
absence of any provision restricting action by atine limt,
it can be enforced at any time. What the law does is to
prevent harassnent of assessees to the end of tine by

prescribing a limt of tinme for its own officers to take
action. This limt of tinme is binding upon the officers,
but the Iliability under the charging section can only be
said to be unenforceable after the expiry of the period
under the law as it stands. JIn other words, though the
l[iability to pay tax remmins it cannot be enforced by. the
officers ‘admnistering the tax laws. |If the disability is
renoved. ‘or- according to anewlawa new tine limt is
created retrospectively,  there is no reason why t he
[iability should not be treated as still enforceable. The

| aw does not deal with concluded clainms or their revival but
with the enforcement of aliability to the State which
though existing renmained to be enforced. This aspect was
adm rably sumred up by
109
Chakravartti, C J., (Sarkar, J., concurring) in |ncone-tax
Oficer v. Calcutta Discount Co. Ltd. (1) as follows :-
"The plain effect of the substitution of the
new Section 34 wth effect from the 30th
March, 1948, is that from that date the
I nconme-tax Act is to beread as including the
new section as a part thereof and if it is to
be so read, the further effect of the express
| anguage of the sectionis that so far as
cases coming within/clause (a) of sub-section
(1) are concerned, all assessnment years ending
within eight years fromthe 30th March, ~ 1948,
and from subsequent dates, are wthin its
purview and it will apply to them provided
the notice contenplated is given within ~such
eight years. Wat is not within the  purview
of the section is an assessnment year which
ended before eight years fromthe 30th March
1948. "
We entirely agree with these observations and .in _our opinion
after the passing of the 1948 Anendment which canme into
force on March 30, 1948, the Income-tax O ficer could /'take
action in all cases in which the assessnent years / ended
within eight years of the date of his action and “in which
there was an escapenent of-an assessment for the reasons
i ndicated in cause (a) of the section as amended. In other
words, action could be taken retrospectively in the cases
i ndi cated by Chakravartti, C..J. If there be any doubt about
the powers of the Income-tax Officer the validating section
passed in 1953 (S. 31) quite clearly indicates that section
34 as anended in 1948 was to be read in this manner
W cone nowto the next amendnent in 1956. It created a
change of a far-reaching character by renoving the limt of
time for action where the sumlikely to be taxed anpbunted to
rupees one | akh or
(1) [1953] 23 I.T. R 471, 482.
110
nore either for a single year or for a group of years going
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back to the year ending on March 31, 1941. These cases were
governed by the eight-year rule under the 1948 anendnent.
In other words, the eight-year period was retai ned for cases
i nvol ving | ess than one [ akh of rupees and the limt of tine
was renoved for those cases in which the anpunt invol ved was
one |lakh rupees or nore. W are not concerned at this
nonent w th the sanctions necessary before action could be
t aken. That is a separate matter. If no sanction was
obtained then the notice would be bad for that reason but
not on the ground of a limt of tine. Wat we have said
above about the amendnent of 1948 applies nutatis mutandis
also to the amendnment of 1956. That provision was also to
operate retrospectively as has been stated by us earlier
There is good reason to think that this is the correct view
because when the Calcutta High Court in the Debi Dutta
Moody’'s (1) case held that the 1956 anendrment was nhot
applicable to the cases, Parlianment passed the 1959 Act
nul lifying that decision. By the sane Act, Parlianment gave
power 'to /issue a notice at any tine in all these cases in
which the eight-year period under the principal Act as it
stood prior to the 1956 Amendnent had expired. The words
"at any tine" nean what they say. There is no specia
nmeaning to be attributed to them "' Any tine" thus neant
action to be taken without any limt of tinme. A simlar
result was reached/in certain cases under the 1953 Anendnent
of the second proviso to sub-section (3) of section 34. It
provided : nothing in the section limting the time wthin
which any action may be taken shall apply to an assessnent
or re-assessment rmade on the assessee or any. person in
consequence of or to give effect to any finding or direction
contained in an order under section already nmentioned. This
provi so was chal |l enged under Article 14 of the Constitution
but that is a different matter. If the section is
constitutionally enacted then it al'so neans
(1) A 1.R 1959 Cal. 567.
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what it says. It is hardly possible to inmagine clearer
| anguage than the one used. It says that the limt of tine
mentioned in section 34 is renmoved in certain cases, that is
to say, action can be taken at any tine in these cases. In
our judgment, each case of a notice nmust be judged according
to the law existing on the date the notice was issued or
served, as the law may require. So |long as the notice where
the notice is in question, and the assessnent, where the
assessment is in question, are within the time limted by
the law, as it exists when the respective actions are taken
the actions cannot be questioned provided the lawis clearly
retrospective. The only case in which no further action can
be taken is one in which action was not taken under the old
law within the period prescribed by that aw and which is
not also within the period nentioned in the newlawif its
operation is retrospective. Al other cases are covered by
the lawin force at the tinme action is taken. It is  from
these view points that these appeals, in our opinion, should
be j udged.

We shall now take up first this appeal and later in this
judgment the other appeals separately and deal with the
speci al points raised in them In this appeal t he

assessment year in question was 1942-43. W have already
descri bed how the firm "Purshottam Laxm das" was held to own
the firm "Vasantsen Dwarkadas". The final order in the case
was nmade by the H gh Court on Cctober 8, 1953. By that date
the period of tine prescribed by s. 34 of the principal Act
as amended in 1948 had expired. But s. 34 of the principa
Act was anmended by the Indian Income-tax (Anendment) Act,
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1953, from April 1, 1952. The action in the case was taken
on April 30, 1954, after the anendnment. The second proviso
to sub-section (3) of s. 34 was by then anended to provide
that nothing in the section linmiting the time within which
action mght be taken, was to apply to an assessnent or re-
assessment made
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on any person in consequence of or to give effect to any
finding or direction contained in an order under s. 66. of
course, if the lawas it stood prior to this amendnent

applied the time for action would have expired in 1951, and
any action on April 30, 1954, woul d have been clearly out of
tinme. But the Inconme-tax O ficer derived his jurisdiction
fromthe second proviso and that nmade S. 34 applicable with-
out the limt of tine. ~There was also s. 31 of the Amendi ng
Act of 1953, which made s. 34 of the principal Act (which
meant the Income-tax Act as anmended till that date including
the amendnments made by the Amending Act of 1953 in the
second proviso to s. 34(3) ), applicable to any assessnent

or re-assessnent for any year ending before April 1, 1948,
wher e proceedings were commenced after Septenber 8, 1948.
It al so saved all notices issued or assessnments nade,

whet her before or after the comrencenent of the Amendi ng Act
of 1953 (1-4-1952) fromthe attack that the provisions of s.
34 (as amended up to 1-4-1952) did not apply to an
assessment or re-assessment for any year prior to April 1,
1948.

The effect of the amendnent of the year 1953 on this case
may be stated shortly thus : The assessnent year being 1942-
43, the notice wunder s. 34 had to issue in 1951 at the
| at est. After that year notice could not issue unless the
limt of tine was increased or renoved. But-the fact that
the notice could not be issued after 1951 did not clothe the
assessee with a right not to pay the ‘tax if it becane
legally clainmable again. |f the law conferred a power on
the inconme-tax Oficer to deal with such a case, the
assessee woul d agai n be exposed to proceedi ngs, provided it
said in clear terns that the |aw was retrospective. This is
what the law did in precise and clear terns. 1n-1953 an Act
was passed anending s. 34 which enabled action at any tine
if there
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was a finding or direction of the character indicatedin the
second proviso to sub-s. (3) of s. 34. Section 31 also nade
this position clear by applying the anended s. 34 to al
assessments comenced after Septenber 8, 1948, and saved al
notices issued and assessnents made in respect of any vyear
prior to April 1, 1948, whether the notices were issued or
the assessnments were nade before or after April 1,1952.

The Departnent in this case had relied on the Anending Act
of 1953 before the High Court. Though the High Court
consi dered the case fromthe angle of the second proviso to
sub-s. (3) of s. 34 and also struck it down as
unconstitutional it did not take into consideration s. 31
It was argued before us that we cannot take s. 31 into
account if it was not referred to by the H gh Court. But a
Court is required to take judicial notice of statutes and if
s. 31 of the Act of 1953 said that sub-ss. (1), (2) and (3)
of s. 34 of the principal Act (including of course the
amendments as made by the 1953 Act) shall apply and shall be
deened always to have applied to any assessnent or re-

assessnment for any year ending before April, 1948, it is the
duty of Courts and Tribunal to read s. 34 in that manner and
in no other. |In our opinion it was not open to the High

Court to read s. 34 without s. 31 which contained a
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| egi sl ative construction and nmade s. 34 retrospective. This
om ssion has vitiated the H gh Court’s reasoning.
To-day we are faced with the provisions of the Indian
I ncome-tax (Amendnment) Act, 1959. These provisions have
al ready been set out by us. Section 4 of the Anmending Act
of 1959 precludes Courts and Tribunals from calling in
guestion notices and assessments nade even though "the tine
within which that action was taken was nore than that
prescribed by the principal Act as anended in 1948.
114
M. Pal khival a raised five propositions in connection wth
the 1959 Act which were applied nutatis mutandis to the
Amendi ng Acts of 1953 and 1956 by other |earned counsel
These five propositions were intended to show that al
amendnments in the timelimt by the various anmending Acts
were neant to operate on-assessnment years following the
commencement of the Acts and not on back assessnent years
whi ch continued to be governed by the old provisions. He
al so contended that even if an assessnent year was wthin
the time indicated in the new |aw, the new law could not
take note of it, if under-the old l'aw that assessnent year
was out of tinme. He also contended that the validating
sections operate on the assessnent years between the Act as
amended by the last precedi ng amendnent and the wvalidating
section. Thus according to hims. 4 of the Anmending Act of
1959 operated to validate action taken after the 1956
amendnment and sub-s. (4) introduced in-s. 34 operated from
the date of introduction. M. Palkhivala tried to support
these contentions by a textual ~“interpretation of t he
sections, the history of legislation on the subject of
income, profits and gains escaping assessnent,  and the
margi nal notes to the sections. What lie argued in relation
to the 1959 Act was applied with suitable adaptations . in the
interpretation of the amendnments of 1948, 1953 and 1956.
To begin with we do not accept the contention of M.
Pal khivala that s. 4 of the 1959 Act is retrospective only
up to 1956. That section is of course retrospective up to
that year but it operates on notices issued even earlier
than the Act of 1956 or in other words in respect of
assessment years prior to March 31, 1956. There is good
reason to think that it covers all the period between 1941
and 1959. Since it is conceded that it —does cover the
period 1956-1959, all that we have to consider is whether it
covers the period 1941-1956. For this purpose, we shal
anal yse the section into its conponent parts.
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The section first says: "No notice issued under clause (a)
of sub-section (1) of section 34 of the Principal Act at any
time before the commencenent of this Act and no assessnent,
re-assessment............ made......... in consequence of
such notice". This nmeans that it is speaking of all notices
issued earlier than the enactnent of the 1959 Act and
assessments nade as consequence. The section sets no limt
to the time but says "at any tine". By the words (clause
(a) of sub-s. (1) of s. 34 of the principal Act" and by
defining "principal Act" to nean the Indian Incone-tax Act,
1922, the Act refers to the Income-tax Act as anended till
t hen. The section then says that such a notice or
assessment nmade in consequence, shall not be called in
guestion on the ground that the tine prescribed for action
under the section as it stood before the anendnent of 1956
had expired. This clearly shows that it neant to operate on
cases which would be governed by the 1948 Anendrment even
though the tinme lint prescribed by the 1948 anendnment had
expired and that the notices and the assessnents nmade as a
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consequence, were to be saved.
Now t he changes made by the 1956 anmendnent were two: (a) the
eight year linmt was to operate in all cases falling in
clause (a) of sub-s. (1) under the 1948 amendrment but under
the 1956 anendrment it was not to apply to cases involving
Rs. one | akh or more. This power could not be exercised for
any year prior to the year ending on March 31, 1941 and (b)
the satisfaction of the Board had to be obtained before the
I ncome-tax O ficer could take action
By the validating section 4 of the 1959 Act, any notice
i ssued before 1959 could not be chall enged even if under the
1948 Act they would be out of time. The Amending Act cured
not a defect arising under the 1956 amendnent but one
ari sing under the 1948 anendnent. It is inpossible to say,
as contended, that the l'ast words of s. 4 of the
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Amendi ng Act of 1959 limt retrospectivity only up to 1956,
even though the words are "at any tine before the
commencenent of thi's Act." Further, by sub-s. (4) added to
s. 34, the Amending Act gave power to issue fresh notices
whi ch under the 1948 amendment woul d-have been barred. The
sub-section reads :-
"A notice under clause (a) of sub-section (1)
may be issued at any tine notw thstandi ng that
at the tine of the issue of the notice the
period  of eight years specified in that sub-
section before its amendnent by clause (a) of
sectiion 18 of the Finance Act, 1956 (18 of
1956), had expired in respect of the year to
whi ch the noticerelates."
The last words definitely refer to an year which would be
governed by the 1948 anendnent.
This is alaw mde in 1959 and it speaks of notices not
conplying with the time linmt as prescribed by the 1948 Act.
To test whether the retrospectivity goes back only to 1956
we can look at the matter this way. The time limt in
clause (a) of s. 34 (1) for all cases was eight years under
the 1948 anendnent. The years on which the 1948 ~anmendnent
which came. into force on 30-3-1948 operated admittedly
i ncluded the year 31-3-1948 to 31-3-1949 as the first vyear
and so on till the 31-3-1956 to 31-3-1957. The 1956
amendment came into force on 1-4-1956. Worki ng backwar d
from 1959 for eight years we cone to 1951. The years 1951-
1952 to 1955-56 adnmittedly were governed by the 1948 Act and
were still within the eight-year period under the 1948
amendment (if it applied) till 31-3-1960 to 31-3-1961. The
years 1956-59 were within tine because there was either no
limt or alimt of eight years which would give room for
action till 1964-1967. Were was the need for the
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val idating provisions or the addition of sub-s. (4) of s. 34
in 1959 ? Action under the 1948 anmendnent could be @ taken
till the year of assessment 1951-52 and all intervening
assessnment years till the year ending March, 31 1956
Simlarly action under the 1956 anendnent could be taken
till 19651968 in respect of years 1956-57, 1957-58 and 1958-

59. This is true of all cases under the eight-years limt
whet her provided by the 1948 anendnent or the 1956
amendment . The validating section was hardly needed and
sub-s. (4) added to s. 34 not at all. It is, therefore,

quite clear that the construction suggested for t he
respondent cannot be accepted and the two provisions in the
1959 Act mean what they say.

It will, however, be noticed that though the tinme limt was
renoved there was no validation in respect of want of
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sanction by the Board of Revenue in cases above rupees one
lakh. In cases started between 1956- 1959 t he Conmi ssioner’s

sanction in cases below rupees one lakh and the Board's
sanction in cases above rupee, one | akh was needed. But the
Conmi ssioner’s sanction was needed even under the 1948
amendment . So all cases in which there was Commi ssioner’s
sanction would be validated unless the case required the
Board's sanction. Such cases would be those above rupees
one | akh and in view of the renoval of the time limt by s.
34 (4) it was possible to issue fresh notice after obtaining
the sanction. In this way the continuity of the |law was
obt ai ned. It had earlier been achieved in 1953 when there
was a changeover from the 1939 anendnent to the 1948
amendnent . VWhat we have said here repels an identica
argunent on the 1953 anendnent.
Were the | anguage of an enactment is clear there is hardly
any need to go tothe marginal-note or the history of the
| aw before the amendnent. Even if the history be exam ned
one thing is quite
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cl ear. It isthat at intervals the lIndian Legislature and
Parl i ament have been at pains to save notices issued to, and
assesments nade on, defaulting tax-payers and have enabl ed
fresh action to be taken and saved notices and assessnent
out of tinme.
The provisions nmade in 1959 were not present before the Hi gh
Court. The Hi gh Court decided this case in 1956 but we nust
take notice of themand give effect 'to s. 4 thereof. In any
case, the provisions of s. 34, as anended by 'the Anmending
Act of 1953 read with s. 31 of that Act, were sufficient to
save notice issued against the firmof "Purshottam Laxm das"
unl ess the anendrment to the second proviso to s. (3) of s.
34 was unconstitutional. W are of opinion that the proviso
was not unconstitutional and we shall give our reasons in a
latter part of this judgment. That is a matter which can be
dealt with separately.
In our judgnent notice against the firm of "Purshottam
Laxm das" was validly issued under the anended second
proviso to s. 34 (3) and its validity cannot be called in
guestion in any Court or Tribunal in view of the provisions
of s. 4 of the Anending Act of 1959. W& would therefore,
allow Civil Appeal No. 705 of 1957

C. A No. 509 of 1958.
We have already referred to this appeal by the Conmi ssioner
of Income-tax, Mdras. The respondent is a |ady whose
husband resided in Bangkok between Septenber 1940 and July
1947. In the year relative to the assessnent year 1942-43
he remtted through his agent in India a sumof| Rs. 9,180
for paynent to the respondent. The respondent did not
submit a return of this sumwhich was deened to - be her
inconme wunder s. 4 (2) of the Inconme-tax Act. In “the year
1949, a notice was served on her under s. 34 of the 'Income-
tax Act as amended by the Anmendi ng
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Act of 1948. The question was whether the anmendment of 1948
applied to the notice. The Tribunal held that it did but
the High Court of Madras took the contrary view, According
to the High Court the period of four years was applicable to
her case wunder the Income-tax Act as amended in 1939 and
that period expired on 31-3-1947 and the 1948 anendment did
not revive the right to take action which had died. The
Amendi ng Act of 1953 (Act 25 of 1953) had cone into force by
the time the Hi gh Court decided the case (22-2-1956) and s.
31 of that Act was brought to the notice of the Hi gh Court.
The Hi gh Court however held that the validity of the notice
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had to be tested with reference to the law existing on July
25,1949, when the notice was issued and the Act of 1953
could not be taken into account.
We have already shown why the decision of the H gh Court
cannot be sustained. The action was taken after the 1948
amendment by which income, profits and gains which had
escaped assessnent by reason of the omi ssion or failure of
the assessee to nake a return of the incone could be brought
to tax after serving a notice within eight years from the
end of the relevant year. Here the notice in 1949 was
within eight vyears from1942-43 and was validly issued.
Even if an omission or failure to nmake a return was gover ned
by the four-year period under the 1939 Anendnent, the
assessee did not get inmunity except if no fresh power to
bring to tax such special income was created. Such a power
to tax was brought into being by the 1948 Amendnent and the
notice being within the fresh eight-year period was validly
i ssued.” In our judgnment the order of the High Court cannot
be upheld. W would, therefore, allow the appeal

C. A" No. 585 of 1960.
The assessee-in this appeal (Jagannath Fakirchand) is the
manager of a Hi ndu undi vided famly.
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He was assessed as karta for the assessnent year 194445,
1945-46 and 1946-47. ~These assessnents were conpleted in
1949 and 1950. Later those cases were renanded by the
Appel | ate Assi stant  Conmi ssi oner. I'n respect of t he
assessment year 1945-46 a notice under s. 34 (1) was also
i ssued but it was withdrawn. Some of these cases are stil
pendi ng but we are not concerned wi th them
The assessee filed a suit against one Jagannath Ram Ki shan
for rendition of accounts as a munim Jagannath Ram Ki shan
clained to be a partner. The suit was dismssed as it was
not proved that Jagannath Ram Ki shan wasa munim Jagannath
Ram Ki shan died and his w dow Kal avati was substituted as
| egal representative. The Incone-tax O ficer issued notices
under s. 34 (1) to Kalavati for the assessnment year 1944-45,
1945-46 and 1946-47. In the appeals arising therefrom the
Appel |l ate Assistant Conmissioner. held that there ‘'was a
partnership between Jagannath Ranki shan and - the assessee
which lasted till August 26, 1945, and directed the |ncome-
tax O ficer to assess the partnership. Notices under s.. 34
were then issued on February 18, 1957, to the partnership
and also to Jagannath Fakirchand. Jagannath Faki r chand
filed a petition under Article 226/227 in-the ~Hi gh Court
contending that the notices were out of tine and the second
proviso to s. 34 (3) was unconstitutional. The Bonbay High
Court following its decision in the previous case, accepted
both the contentions. The sunms involved in these cases were
Rs. 14,000; 14,000 and 30,800 for the three years
respectively.
The assessment in this case was the result of a direction
and the second proviso to s. 34 (3) as anended in 1953 and
s. 31 of the Amendi ng Act of 1953 governed this case. The
notice is also further saved by the provisions of the
Amendi ng Act of 1959 as it was issued after 1956 (February
18, 1957). It was
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not contended before us that these provisions do not apply
to a notice given after April 1, 1956. In fact the

contention was that the provisions of the 1959 Act enable
notices to be sent out at any tine after 1956 and validate
all notices so sent. 1In view of what we have held in this
appeal, GCvil Appeal No. 585 of 1960 nust be all owed. We
woul d, therefore, allow this appeal. W nay nention here
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that in this case also the second proviso tos. 34 (3) as
amended in 1903 was declared wunconstitutional. In our
opi nion that decision cannot be upheld. W shall give our
reasons presently.
C. A Nos. 214 and 215 of 1958.
These appeal s arise out of the judgnent of the H gh Court on
a reference on the question:
"Whet her having regard to the return dated the
7th March, 1951, by Sardar Lakhmi Singh in his
i ndi vidual capacity and to the provisions of
section 34 (3), the assessnment made on him on
the 27t h Novenber, 1953, is validly nmade?"
The assessnents are for the years 1946-47 and 1947-48.
Lakhmir Singh was the son of one Nechal Singh and the two
used to be assessed as-a Hi ndu undivided fanmly. From the
assessment year 1944-45 two separate returns were filed and

clainmed under s. 25A of the Incone-tax Act was made. Thi s
claim was rejected but there was an assessnment of Lakhmr
Singh 'as’/ an-individual out of abundant caution. In the

appeal against the assessnent of the Hindu undivided famly
it was held that they were separate and on Cctober 15, 1962,
t he I ncome-t ax Appel'l ate Tri bunal directed fresh
assessnents.

For the assessnent ‘'year 1946-47 three returns were filed.
Lakhmr Singh's return'was voluntary and was filed on March
15, 1951. Another return
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was filed by Nechal Singh. A third return under protest was
filed on Mrch 9, 1951, by Nechal  Singh on behalf of the
H ndu undi vi ded fam |y, show ng incone "' nil*. On March 15,
1951, the Hi ndu undivided famly was assessed by the | ncone-
tax O ficer by grossing up the inconme as disclosed in the
returns filed by Lakhmir Singh and Nechal Singh as 'indivi-
dual s.’” The voluntary return of Lakhmir Singh as individua
remained on file. There was~ an appeal by the Hi ndu
undivided family and the assessnent was set aside by the
Appel | ate Assistant conmi ssioner on March 20, 1953, who
directed assessnent of Lakhmir Sigh as an individual. Thi s
was done on Novenber 17, 1953, on the voluntary ‘return
already filed by him On appeal by Lakhmir -Singh it was
contended that the assessnent was barred under the unanended
second proviso to s. 34 (3) which provided a period of four
years. The appeals were dismssed as it was held that there
was no limtation for an assessnent under s. 31 (3) in view
of the new proviso. The High Court held on reference that
the Anmending Act of 1953 did not apply and the assessnents
were barred under the unanended s. 34 (3) as the  amendnent
cane into force on April 1, 1952, after the assessnent. was
barred already. The 1947-48 assessnent was al so hel d barred
for the same reason. No reference was made to s. 31 of the
Anmendi ng Act of 1953.

The Departnent contended before us that the assessnment was
valid under s. 31 of the Act 25 of 1953 and that the anmended
proviso applied. Section 31 applied the anmended s. 34(1),
(2) and (3) of the Incone-tax Act to assessnments and re-
assessnments for any year ending before 1st day of April
1948, in which the proceedings were commenced after
Septenber 8, 1948. It was contended by the assessee before
us that the section cannot apply because (a) it was not
relied wupon before the High Court and (b) that there was
nothing to show that the proceedi ngs
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conmenced after Septenber 8, 1948.

We shall first consider whether the questions referred to
the Hi gh Court enbraced the application of s. 31 of the
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Amendi ng Act of 1953. These questions in the two references
were :
Whet her having regard to the return dated
March 7, 1961, by Sardar Lakhmir Singh in his
i ndi vidual capacity and to the provisions of
section 34(3), the assessnment made on him on
the Novenber 27, 1953, is validly nade ?
and Whet her having regard to the return dated
14-1-1952 by Sardar Lakhmir Singh in his
i ndi vidual capacity and to the provisions of
section 34(3) the assessnent nade on him on
27-11-53 is validly nade ?
In both the questions enphasis is placed upon the date of
the assessnment and the date of the return.’” The return for
the vyear 1946-47 was filed on March 15, 1951, and that for
the year 1947-48 on January 14, 1952. The assessnment in
ei t her case was made on Novenber 27, 1953. The returns were
filed after September 8, 1948, and the assessnents were made
after 'the anendnent of the second proviso to section 34(3)
by renoving the Iimt of four years.init. It nust be noted
that the returns filed by Lakhmir Singh were voluntary
returns. Till that tine the Departnent had refused to
recogni se the ’individual’' status clained by Lakhmr Singh
and Nechal Singh under s. 25A of the Principal Act. These
assessees had also filed tinder protest returns for the
H ndu undi vi ded fam |y.
The questions as framed refer to the provisions of S. 34(3)
of the Income-tax Act. They also nentioned tw sets of
dates: nanely, the dates of the returns (7-3-1951 and 14-1-
1952) and the date of the
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assessment (17-11-1953). Now we know that before the first
day of April, 1952, there was a four-year limt for

assessnments or re-assessnments under sub-s. 3 of s. |34 but
thereafter that limt was renoved by the proviso added by s.
18 of the Amendi ng Act of 1953 and by s. 31 of the same Act
assessnents nmade before or after the comencenent / of the
Amending Act of 1953 (1-4-1952) were declared ‘valid if
proceedi ngs commenced after Septenber 8, 1948. The question
as framed cannot be answered w thout referenceto s. 31 and
even if parties did not bring it to the notice of Hi gh Court
it was the duty of the Hgh Court to look into - the
validating provisions of s. 13. |If the H gh Court did not
we know of no rule or decision of this Court which prevents
us fromlooking into a validating provision which existed at
the time of the H gh Court’s decision and was overl| ooked by
it and which by itself furnished the answer to the question
propounded for the opinion of the High Court.  No decision
of this Court lays down that in determning the true -answer
to a question referred under s. 66, this Court is confined
only to those sections to which the Tribunal or “the High

Court referred. |Indeed, there are nmany cases which say the
contrary: see Kusumben Mahadevia v. Conmi ssioner of | ncome-
tax Zoraster & CO V. Conm ssioner of |nconetax and t he

recent case of Scindia Steam Navigation Co. v. Conm ssioner
of Incone-tax (3). W nust, therefore, look intos. 31 to
det erm ne t hese appeal s.

It remains only to consider now whether the proceedings
commenced after September 8, 1948. The application of s. 31
depends on this circunmstance. Here the facts are plain and
admt of no doubt whatever and the conplaint that there is
no finding is of no avail. The voluntary returns were filed
in 1951 and 1952, twenty-nine and thirty-nine nonths after
the datumline mentioned in s. 31. These returns were filed
with returns for the H ndu un-
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(1) [1960] 3 S.C R 417.
(2) [1961] 1 S.C R 210,
(3) [1961] 42 |.T.R 589.
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divided famly which were, filed under protest. A return
tan be voluntary only if no action has been taken by the
Departnment. The Departnent, till the success of the appea
by the Hi ndu undivided fanmily ignored the returns filed as
i ndi vi dual s. There could not have been and there were in
fact no proceedi ngs agai nst Lakhnmir Singh in his capacity as
an individual till he hinmself filed his returns in 1951 and
1952. In our opinion it is futile to contend that these
admtted facts required a finding or that the foundation for
the application of s. 31 of the Act of 1953 was not laid
down in these appeals.  In our judgnent the High Court was
not right in the answer it gave to the tw questions which
ought to have been-answered against the assessee. W would,
therefore, allow these two appeals. It may be pointed out
t hat in t hese appeals also the guestion of the
constitutionality of the second proviso to s. 34 (3) was
rai sed but the Hi gh Court refrained to give its decision
Before dealing with this question we wish to say a few words
about the well-known principle that subsequent changes in
the period of Iimtation do not take away an imunity which
has been reached 'under the law as it was  previously. In
this sense statutes of limtation have  been picturesquely
described as "’'statutes of repose". W were referred to
many cases in which this general principle has been firmy
established. W do not refer tothese cases because in our
opinion it is somewhat inapt to describe s. 34 with its nmany
amendnments and val i dating sections as a "section of repose"
Under that section there is no repose till the tax is paid
or the tax cannot be collected. Wat the |aw does by
prescribing certain periods of tinme for action is to create
a bar against its own officers administering the |[|aw. It
tries to trimbetween recovery of tax and the possibility of
harassnment to an innocent person and fixes a duration for
action fromthese two points of views. These periods
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are occasionally readjusted to cover sonme cases which would
otherwise be Ileft out and hence these anmendnents. An
assessnment can be said to becone final and conclusive if" no
action can touch it but where the | anguage of the statute
clearly reopens closed transactions there can be no
finality. We woul d not raise these prescribed periods to
the level of those periods of linmtation which confer not
only imunity but also give titles by the passage of tinme.
The attack on the second proviso to sub-s. (3) of s. 34 is
threefold. It is contended that (a) it deprives a party of
the ordinary period of limtation (b) it results in the
prejudging of the nerits of a case before the party-is heard
and (c) there is discrimnation between a stranger to the
proceedings in which a finding or directionis given and
ot her persons about whomthere is no finding or direction
It is said that the latter are protected by "a rule of |im-
tation" but not the forner. The finding also is cha-
racterised as without authority of law and thus inoperative
on the ground that a finding in respect of other years or
ot her persons is not possible under the Income-tax Act. In
support of the plea of discrimnation reliance is placed on
Surajmal Mhota v. A V. Vishwanath Sastri (1), Shr
Meenakshi MI1ls Ltd. Madurai v. A V. Vishwanath Sastri (2 )
and M C Mithiah v. Commi ssioner of Income-tax (3). The
ot her side relies on A Thangal Kunju Musaliar V.
M Venki t achal am Potti (4).
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Before dealing with the contentions raised we find it
necessary to say a few words about the manner in which the
probl em of discrimnation should be approached. One nust
first find out the object of the inpugned provision and
conpare it wth the topic of legislation and then try to
di scover if there is a connection between the two and a
reasonable basis for making a difference between different
cl asses of persons affected by the law, in keeping with the
topic

(1) [1955] 1 S. C R 448.

(3) [21955] 1 S. C R 787.

(2) [1955] 2 S. C R 1247.

(4) [1955] 2 S. C R 1196.
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of legislation and the object of the enactnment. A
difference which is aimess, arbitrary or unreasonable and
which is unconnected with the object in view nmust remain a

di scrimnation and incapabl e of being upheld. 1In all cases
in which 'aws were struck down under Article 14 this was the
appr oach. It is hardly necessary to refer to the previous

cases because each provision to be tested, nust be tested in
its own setting and no two cases can be alike.

W are dealing here with'a distinct class of persons,
nanely, those whose tax liability has not been discharged
for one reason or another. Sonme escape paynment of tax not
because they have onmitted or failed to nmake a true
di scl osure but because in spite of their full and true
di scl osure sone portion of the income escapes assessnent.
For such persons there is a smaller period for assessing the
escaped i ncone. But those who are guilty of ‘an onission or
failure or who give incorrect particulars or ~conceal the
particulars of their inconme nust stand exposed to action for
a longer time. The difference between these two cases is
under st andabl e. Those who are deliberately in | default
generally cover wup their action and'it takes longer to
detect them and open proceedi ngs agai nst them They cannot
be allowed to say that theirs isia case on par with a nan
who acts innocently. The section also draws a di'stinction
between two nore cl asses one above rupees one | akh and the
other belowit. In the former there is no limt of tine ex-
cept that the incone-tax officer cannot go beyond the year
ending on the March 31, 1941, arid that he nust take the

sanction of the Board of Revenue. |In the other cases the
Income-tax O ficer can take action within eight years -and
must obtain the sanction of his Conm ssioner. These two

di stinctions have never been challenged as discrinnatory.
VWat is challenged is the provision that if in t he
assessment proceedings against Athereis a (finding or
direction agai nst B, proceedings can be started

128

against B at any tine while the tine limt for Jaction
otherwise is either four years or eight years. But it nust
be remenbered that the lawis dealing with the subject of
tax evasion. No uniformsystemapplicable to all kinds  of
defaul ters can be made. The nethods of tax evaders are both
i ngenious and varied. One such nethod is to confuse the
issue by mixing up inconmes, profits and gains of severa
parties so that the income of A may appear to be the incone
of B or of AB. There is of course always the chance that it
may not be di scovered to be the incone of either A or Bor A
B. The cases with which we have dealt are adm rabl e exanpl es
of such actions. Wether the firm "Vasantsen Dwarkadas"
bel onged to its three partners, or to Dwarkadas alone or to
the firm "Purshottam Laxm das"; whether Jagannath Ranki shan
was a muni m of Jagannath Fakirchand or his partner; whether
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Lakhm r Singh or Nechal Singh froma H ndu undivided famly
or were seperate are questions the answers to which may not

be known till some Court or Tribunal finds the true facts
and there is no reason why a |l aw should not be framed in
such a way as to give nore tinme for action. |If A keeps his

nmoney with B and this fact is discovered in the assessnent
proceedi ngs against B and a finding to that effect is given,
a situation arises in which the |law thinks that A should be
brought to book even though, if action against him were
conmenced in the ordinary way,-it would have been out of
time. The finding does not hurt A He need not be heard
before the finding is given because he is heard in his own
proceedi ngs and the finding given earlier does not bind him
Al  that happens is that he is faced with an inquiry which
he would have avoided if the true facts had not been
di scover ed. He woul-d have faced an inquiry if the matter
had been discovered earlier independently of the finding
wi thin a shorter period. He now faces the sanme enquiry but

without the limt of tine. He need not conpare hinself
wi t h ot hers but only with hinself. The different
129

treatnent arises wunder different circunstances and they
serve the object which is to bring to tax the tax evader
In this connection, reference may be nade to the decision in
A. Thangal Kunju 'Musaliar v. M Venkitachalam Potti (1)
where two classess of tax evaders contenplated by s. 47 of
t he Travancore |Income Tax Act XX I of 1121, whi ch
corresponded to s. ‘34 (1) of the Income-tax Act as it stood
before the amendnent. of 1948, and by s. 5 (1) of the
Travancore Taxation on lncone (lnvestigati on Comm ssion) Act
XIV of 11 24, were held to be different ~classes and not
falling wthin the same category on the ground that. action
against the forner class could be taken on the basis of
definite information comng into possession of the | Income-
tax O ficer that income had escaped, while, in the case of
the latter, the Governnent could refer the cases to the
Conmission on finding prima facie reason to believe that
they had evaded paynent of tax to a substantial ampunt. The
persons who cane under s. 34 (1) (a) of the Incone-tax Act
after the anendnment of 1948 are those in respect of whose
i ncome the Incone-tax OFficer has reason to believe that due
to certain conduct on their part their income has escaped
assessment, while action can be taken against the persons
contenplated by the second proviso to sub-s. (3) against
those persons alone with respect to whose escaped .incone
some authority had given a finding or directions. These
latter persons would therefore correspond to the persons
contemplated by s. 47 of the Travancore Incone-tax  Act,
while the other tax evaders contenplated by s. 34 (1) as
amended in 1948 woul d correspond to persons contenplated by
s. 5 (1) of the Investigation Conmi ssion Act. W see no
reason to hold that the second proviso to s. 34 (3) offends
Article 14.

In the result, as we have already said, we would allow al
these appeals. W would also grant costs of the appellants
both here and in the High

(1) [1955] 2 S.C.R 1196.
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Court in C. A No. 585 of 1960 and C. As. No#. 214 and 215
of 1958 but in view of the undertaking given in the High
Court by the Departnent the appellants in C A No. 705 of
1957 shall bear the costs of the first and second
respondents in this Court and also in C. A No. 509 of 1958
we would make a sinmilar order in view of the order of the,
Hi gh Court granting the certificate.
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By COURT : In accordance with the opinion "of the majority,
the appeal is allowed. The appellants will pay costs of

respondents 1 and 2 as per consent of the parties referred

toin the certificate, granted by the H gh Court.
Appeal al | owed.




