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ACT:

Wakf - - Schermre for managerment of Muslim Wakf--Trustees called
Nattanai gars to manage wakf property--Surplus income to be
di stri buted anong beneficiari es of trust call ed
kasupangudar s according to definite shares--Incone how to
be assessed--Applicability of Indian |Income Tax Act, 1922(11
of 1929.), s. 41.

HEADNOTE

A schenme was settled in 1955 by the Madras Hi gh Court for
the nmanagenent of the inconme and properties of the Durgah
consecrated to a saint in Tanjore District. Under the schene
the managenment of the properties of the Durgah was to 'be in
the hands of eight trustees called Nattanai gars one of whom
was to be elected by themas Managing Trustee.. The net
income of the trust was to be distributed anong descendants
of the foster son of the saint, called Kasupangudars, ~ whose
definite shares were to be determ ned each year by a Iist
prepared by the Managi ng Trustee. For the assessnent ~years
1953-54 and 1954-55, the Incone-tax O ficer assessed the
surplus income of the wakf in the hands of  the Managing

Trust ee as an association of persons. The trustees
unsuccessful ly appeal ed to the Appel | ate Assi st ant
Conmi ssioner and the Appellate Tribunal. The controversy

centred round the question whether s.41 of the |Indian
I ncome-tax Act, 1922 applied to the case. In a reference
made by the Tribunal at the instance of the assessee the
Hi gh Court held that that s. 41 applied to the case and that
the income was received by the trustees on behalf of the
beneficiaries. Aggrieved, the Conm ssioner of incone Tax
appeal ed, by certificate, to this Court.

It was contended on behal f of the appellant that as the
properties vested in the nmanaging trustee and he received
the income in his own right and not on behalf of the
beneficiaries, though for their benefit, the said incone in
the hands of the mamnaging trustee fell outside the scope of
s. 41 of the Act.

HELD: The High Court had rightly answered the question in
favour of the assessee.
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(i) The technical doctrine of vesting is not inported into
s. 41. This is apparent fromthe fact that a trustee
appoi nt ed under a trust deed is brought under the section
though legally the property vests in him In the case of a
Musl i m Wakf the property vests in the Al mghty; even so the
mutawal | is are brought under the section. Thus in sone of
the persons enunerated in the section property vests and in
others it does not. A reasonable interpretation of the
section is that all categories of persons nmentioned therein
are deemed to receive themon behalf of another person or
persons or manage the same for his or their benefit. None of
them has any beneficial interest in the incone; he collects
the incone for the benefit of others. In this vieweven if
the Nattarnaigars were trustees in whomthe

65

660

properties of the Durgah vested, they should be deemed to
have received the income only on behalf of the Kasupangudars
in definite shares. [662G 663B]

(ii) . The mutawal |i of a MuslimWakf is nmerely a nmanager
and not -a "trustee" as understood in the English system
[ 663E]

Vidya Varuthi Thirtha v Balusam Ayyar, (1921) 48 1.A
32 and All ah Rakhi -v. Mohanmad Abdur Rahim (1933) 61 1|.A
50, relied on.

Therefore in terns of s.41 of the Act the Nattammigars
were the manager of the properties on behalf of other and
were entitled to receive the income therefromon behalf of
them [663G H]

(iii) Under cl.3 of the schene it was the "“managenment
and adm nistration" of the Durgah and its properties which
was vested in the Nattamaigars and not the properties
thensel ves. In the absence of clear words it could' not be
held that the H gh Court in framing a schene for the
endowrents of the Durgah had introduced a foreign concept
of "trust"™ in derogation of Mhamadan Law. The schemne
therefore did not vest the properties of the Durgah in the
Nattanai gars and the contention on behalf of the Revenue
coul d not succeed. [664D, E]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 213 -and
214 of 64.

Appeal s fromthe judgnent and order dated April 4, 1961
of the Madras High Court in Case Referred No. 130 of 1956.

Ni ren De, Additional Solicitor-CGeneral R Ganapathy _Ilyer
and R N. Sachthey, for the appellants (in both the appeals.

A V. Vi shwanat ha Sastri, MM | smai | and R
Gopal akri shnan, for the respondent in both the appeals.
The Judgnent of the Court was delivered by

Subba Rao, J. In the t,owm of Nagore in Tanjore
District, Madras State, there is a Durgha consecrated to
Hazerath Sayed Shahul Hanmeed Quadir Ali Ganja Savoy Andavar,
who |ived sone 400 years ago. The said Durgha receives |arge
income from immvable properties endowed to it and the
of ferings in cash and kind made by the devotees. The Durgha
and its properties are now bei ng adm ni stered under a scheme
settled by the Madras H gh Court on March 16, 1955. Under
the scheme the nmanagenent of the admnistration of the
affairs of the said Durgha vests hereditarily in 8 trustees
call ed Nattanai gars, who constitute a board of trustees. The
sai d board of trustees shall from anong thensel ves el ect one
as a managi ng trustee and he shall hold office for a term
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of 3 years. The mamnaging trustee shall at the end of
each fasli prepare a bal ance-sheet verified by the manager
and ascertain the net ampunt available for paynent to
kasupangudars, who are the descendants of Saiyed Mihamed
Eusoof, the foster son of the saint. The Managing Trustee
shall declare the anobunt due to each of the kasupangu
(share) and shall allocate the anbunt to each kasupangudar
(sharer) in the list to be prepared for that purpose
661
in each year. He shall pay the anpbunt to each kasupangudar
in accordance wth the list. It is said that at present
there are 640 kasupangudars. Briefly stated wunder the
schene the managenent of the properties of the Durgha, both
novable and inmmvable, 'vests in Nattammigars, and the
kasupangudars are entitled to the surplus in accordance
with their shares.

For the assessment years 1953-54 and 1954-55 the | ncome-
tax O ficer assessed the surplus incone in the hands of the
Managi ng Trustee as an associ ati on of persons. The Appellate
Assi stant'._Conm ssi oner, on appeal, confirned the sane. On
further —appeal, the Incone-tax Appellate Tribunal took the
sane view At the instance of the assessee, the Tribuna
submitted the foll owing question for the opinion of the H gh
Court of Madras under s.66(1) of the Income-tax Act. 1922,
hereinafter called the Act:

"Whet her the provisions of Section 41 can be said to
apply to the assessees in this case."

A Division Bench of the High Court, which heard the
reference. held that the Managing Trustee qua the surplus
i ncone managed the property and derived the incone on behal f
of the kasupangudars and that the assessnment should be made
on the said Managing Trustee to the extent of the interest
of each of the kasupangudars in the inconme received by him
In the result it answered the question in the affirmative
and in favour of the assessee. The Conmi ssioner of |ncome-
tax, Madras, on a certificate of fitness granted by the Hi gh
Court, has preferred the present ‘appeals against the said
O der.

The | earned Additional Solicitor General, appearing for
the Revenue, contended that the Natmaigars being trustees,
the properties of the Durgha vested in them and, therefore,
t hey or the Managing Trustee admnistered the trust
properties in their own right and not on behalf of the
kasupangudars and hence s.41 of the Act did not apply, wth
the result the Inconme-tax Oficer had rightly assessed the

sur pl us income in the hands of the trustees as an
associ ati on of persons.
M. AV. Viswanatha Sastri, |learned counsel for. the

assessee respondent, argued, on the other hand, that the
Natt anmi gars of the Durgha were not trustees as understood
in the law of trust but were only nmmnagers nmnaging the
properties on behalf of the Durgha and kasupangudars. On
t hat assunpti on, hi s ar gunent pr oceeded. as t he
Natt amai gars, as managers, held the surplus on behal f of the
kasupangudars for distribution in definite shares, s.41 of
the Act was attracted

At the outset we may nmake it clear that in this appea
we are concerned only with the surplus remaining on hand
with the Nattanmigars after meeting the expenses of the
Dur gha.
662

The problem presented in these appeals falls to be
decided on a true construction of s.41 of the Act. The
material part of s.41 reads:

(1) In the case of income, profits or
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gain chargeable wunder this Act, which the
Courts of Wards, the Adninistrators-Ceneral
the Oficial Trustees or any receiver or
manager (including any person whatever his
designation who in fact nanages property on
behal f of another) appointed by or under any
order of a Court, or any trustee or trustees
appoi nted under a trust declared by a duly
execut ed i nstrument in witing whether
testanentary or otherwise (including the
trustee or trustees under any Wakf deed which
is valid under the Missal man Wakf Validating
Act , 1913), are entitled
ceive on
behal f of “any person, the tax shall be |Ievied
upon and recoverable from such Court of

War ds, Adm ni-strat or sCGener al , Oficial
Trustee,” receiver . or nmanager or trustee or
trustees, in the |like manner and to the sane

ampunt as it would be leviable upon and
recoverabl e from the person

on whose behal f such incone, profits or
gains are receivable, and all the provisions
of thi's Act shall apply accordingly.

Under this section the incone of properties receivable
by the enunerated persons for the benefit. of others is
liable to be assessed to tax in their hands in the like
manner and to the same ampbunt as it would be leviable upon
and recoverable fromthe person or persons on whose behalf
such incone is receivable. This section centres on the basic
fact that the person in whose hands the incone is assessable
shall be entitled to receive the sane on behalf " of any
person; if he is not so entitled, the provisions of the
section cannot be invoked. So. it is contended that, as the
properties vested in the nmanaging trustee and he received
the income in his own right and not on behalf  of the
beneficiaries, though for their benefit,, the said incone in
the hands of the managing trustee fell outside the scope of
s. 41 of the Act.

There are two answers to this contention. The .doctrine
of vesting is not germane to this contention. In sonme of the
enuner ated perso,ns in the section the property vests and in
others it does not vest, but they only nanage the property.
In general |law the property does not vest in a receiver  or
manager but it vests in a trustee, but both trustees and
receivers are included in s.41 of the Act. The common thread
that passes through all of them is that they function
legally or factually for others: they manage the property
for the benefit of others. That the technical doctrine of
vesting is not inported in the section is apparent from the
fact that a trustee appointed under a trust deed is- brought
under the section though legally the property vests in him
In the case of a MiuslimWkf the property vests in the
Almghty; even so the nmutawallis are brought under the
section. A reasonable interpretation of the
663
section is that all the categories of persons nentioned
therein are deened to receive the income on behalf of
anot her person or persons or manage the sane for his or
their benefit. None of them has any beneficial interest in
the incone; he collects the income for the benefit of
others. In this view, even if the Nattammigars were trustees
in whomthe properties of the Durgha vested, they should be
deened to have received the incone only on behalf of the
kasupangudars in definite shares.

to

re
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The sane conclusion will be reached even if the problem
was approached froma different angle. In the well-known
decision of the Privy Council in Vidya Varuthi Thirtha v.
Bal usanmi  Ayyar (1) the inappropriateness of the use of the
expression "trustee" to the manager of a Hi ndu or Mahonmedan
religi ous endowrents was brought out. Therein their
Lordshi ps observed:

“Nei t her under the Hi ndu Law nor in the
Mahomedan systemis any property "conveyed"
to a shebait or a nutawalli, in the case of a
dedi cation. Nor is any property vested in him
what ever property he holds for the idol or the
institution  he holds as manager with certain
beneficial interests regulated by custom and
usage. Under the Mahonmedan Law, the nmonent a
wakf is” created all rights of property pass
out of the wakf, and vest in God Al mghty. The
cur at or, whet her. call ed mut awal | i or
sai j adani shin, or by any other name, is nerely
a manager. He i's certainly not a "trustee" as
understood in the English system"

The Privy Council, in the context of a wakf property,
reaffirmed the said observations, in Alah Rakhi v. Mhamuad
Abdur Rahirn(2). The effect of the said decisions is that
Nattanmigars are /only the managers of 'the properties in
which the Durgha and the kasupangudars ‘have beneficia
interests. The properties do not vest in them They
receive the incone therefromon behalf of both of them
After rmeeting the expenses of the Durgha they hold the.
bal ance on behal f of the kasupangudars and ~distribute the
sane in accordance with their shares. In this view, in terns
of s. 41 of the Act the Nattammigars are the managers of the
properties on behalf of others and, are entitled to receive
the inconme therefromon behal f of them Wth the result, the
i ncone which they hold on behalf of the kasupangudars can be
assessed only in their hands in~ the manner prescribed
thereunder. But it is said that whatever nmay the doctrine of
H ndu or Mhanmmadan | aw, under the terms of the ~“aforesaid
schene the properties vested in the Nattanmmigars and,
therefore, they receive the incone in their own right and*
not on behal f of the kasupangudars. A careful reading of the
rel evant
(1)(1921) L.R 48 I.A 302, 315.

(2) (1933) L.R61.". I.A 50.

664

part of the schene does not countenance this argunent.
Cl ause 3 of the schene, which is the material clause, reads:

"The managenent and admnistration of
the affairs of the Nagore Durgha at Nagore,
Tanj ore District, and other thakias and

shrines connected therewith (nentioned in
Schedul e A her eunder) and al |
properties--nmovabl es and’ i movabl es--whi ch
belong to or have been or may hereafter be
gi ven, dedi cated, endowed thereto, shal

subj ect 10 the provisions t her eof vest
hereditarily in the eight trustees or

nat t amai gars of t he Durgha who  shal
constitute the Board of Trustees. Each trustee
or nattamaigar is entitled to hold office for
life, and after him the trusteeship shal
devol ve on his next male heir in accor dance
with the customprevailing in respect of such
office in the Durgha."

Under this clause the nanagenent and admi nistration of
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the Nagor e Durgha and its properties vest in the
Nattanai gars. Wat vests in the Nattanmigars is not the
properties of t he Durgha but t he managenent and
administration thereof. Unless the words are clear we are
not prepared to hold that the High Court in fram ng a scheme
for the endowrents of the Durgha had introduced a foreign
concept of "trust" in derogation of Mhanmadan law. ' W,
therefore, hold that the schene did not vest the properties
of the Durgha in the Nattanmai gars.
Lastly, a faint argunent was raised to the effect that under
the schene the managi ng trustee was not appointed under any
order of a Court but was appointed by an agreenent anong the
trustees. But in cl. 4 of the schenme the H gh Court gave a
specific direction that the nmanaging trustee shall be
elected from among the Board of Trustees. The Managing
Trustee el ected was certainly appointed under an order of a
Court, for the election was held pursuant to the order of
the Court. That apart, in the view we have taken, nanely,
that the Nattammigars are not trustees in the English sense
of the term this question does not arise for consideration
In the result, we hold that the H gh Court has rightly
answered the question referred to it in the affirmative and
in favour of the assessee. The appeals fail and are
di smissed with costs. One hearing fee.
Appeal s di sm ssed
665




