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The question rai'sed in this appeal is drawi ng attention
of this Court since very inception when Industrial D sputes
Act, 1947 was enacted and even after the passage of nore
than 50 vyears, issue remains in-the fertile field of it
yielding fresh crops tine and again because of w de vaporous
definition of the word "industry" under the said Act. e
shall be referring about sone of these cases in the later
part of our judgnent. This wide definition has given an
opportunity to both enployer and enployee for | raising
i ssues, one trying to pull out of this definition, to be out
of the clutches of the said Act, other bringing within it,
to receive benefit wunder it. (Because of wdth of the
peri phery of the word "industry" there is tug of war
repeatedly between the two, in spite of various decisions of
this Court. This situation has led this Court, in Bangal ore
Wat er - Supply & Sewerage Board, Etc. vs. R Rajappa & Others
(1978) 3 SCR 207 to record with anxiety —and suggesting
Legislature for bringing a conprehensive Bill to clear the
fog. It records :

"In view of the difficulty experienced by all of us in
defining the true denotation of the term "“industry" and
di vergence of opinion in regard thereto-as has been the case
with this bench also- we think, it is hightine that the
Legislature steps in with a conprehensive bill to clear up
the fog and renove the doubts and set at rest once for al
the controversy which crops up fromtinme to time in relation
to the neaning of the aforesaid termrendering it necessary
for larger benches of this Court to be constituted which are
driven to the necessity of evolving a working fornula to
cover particul ar cases."

This led the Legislature to anend the definition of the
word "industry" in Section 2(j) of the aforesaid Act,
through anmending Act in 1982 but left the said anmendnent to
be given effect from the date to be notified by the
CGover nrent . Since thereafter with the passage of 18 years
in spite of observations of this Court in some cases during
this inter magnum the said anendnent has not seen the |ight
of the day leaving the situation in doldrumfor the Courts
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to continue to give its shape. Inter-linked with it is also
the word "sovereign" which is equally fluid as the word
"industry". The word "sovereign" changes its conplexion

with the type of sovereignty a country is structured also
with the change of political structure in view of changing
soci o-cul tural heritage of any country. So defining what is
sovereign, the Courts not only of this country but other
countries as well have been battling to conprehend it since
19th century. This has gained inportance in the industria
aw as what constitute to be a sovereign function excludes
within its anbit "industry" hence industrial |aw would have
no application over it.

The question raised in this Appeal is : a) Wether the

appel | ant, an Agri cul tural Produce Market Conmittee
(hereinafter referred to  as “the Market Conmittee"),
est abl i shed under  the Kar nat aka Agricul tural Produce

Mar ket ing (Regulation) Act, 1966 (hereinafter referred to as
"the State Act") is an "industry" as contenplated under the
Industrial ~Disputes Act, 1947 (hereinafter referred to as
"the Central —Act") ? |If yes, WII not enployee under the
State Act woul d be governed by the Central Act?

b) WIIl not the State Act over-ride the Central Act for
the reason, the /State Act received the assent of the
President of India, hence the Central « Act would be
i napplicable to the enpl oyees governed by the State Act?

To properly appreciate the controversy, it is necessary
to give short essential matrix of facts. The appellant is
an Agricultural Produce Market Conmmittee established under
the State Act. It regulates the marketing of agricultura
produce for the benefit of the agriculturist. This  market
conmittee is not intended to make any profit and the ' whole
object is only to regulate the agricultural produce both for
protecting the interest of agriculturist and interest of
public at large. The subnission for the appellant is, this
conmittee is not an "industry" as contenplated under the

Central Act. It exercises sovereign function under the Act.
It is a body corporate which has perpetual succession and a
common seal. The committee has no power either to appoint
or regularise the services of its enployees which vests with
the State Governnent. |Its enployees are civil servants and
provisions of the Karnataka Civil Service (Conduct  Rul es),
1966 and the Karnataka Civil Services ~(C assification

Control and Appeal) Rules, 1957 are applicable. Thi s
conmittee is established under Section 9 of the Act and is
subject to the restrictions inposed under (it and is
conpetent to contract, to acquire, hold, lease, sell or
otherwise transfer any property and do all other things
necessary for the purpose for which it 1is established.
Section 58 confers power to appoint Secretary and technica
staff to the market committee. It stipulates, every such
conmittee shall have a CGovernnent servant as the Secretary
and also an Additional Secretary or Assistant Secretary who
will also be a Governnent servant. Under sub-section (1) of
Section 59 the officers and servants of nmarket comittee
hol ding the classes of posts specified in sub-sections (1),
(2) and (3) of Section 58, on the date inmediately prior to

the date of commencenent of that Act, shall, wth effect
from the date of such conmencenent beconme officers and
servants of the State CGover nrrent . Sub- secti on (1-A

provi des, notw thstanding anything contained in this Act or
in any other law for the tine being in force, officers and
servants of the market conmttee hol ding such classes of
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posts on such dates as may be specified by the State
Governnent become officers and servants of the State
CGover nirent with effect from the date so notified.
Sub-section (2) confers right on the officers and servants
of the market commttee after becom ng servants of the State
CGovernment under sub- section (1) or sub-section (1-A) to
have the sane tenure, the same renuneration, sane terns and
conditions of service, with the sane rights and privileges
as to pension, gratuity, provident fund etc. as they would
have received the same under the market comm ttee concerned
and shall continue to receive so until their remuneration,
terns and conditions of service including the privileges are
altered by rules or other provisions made under Article 309
of the Constitution. Sub-section (3) starts wth non
obstante clause, notw thstanding anything contained in the
Industrial Disputes ~Act, 1947 or in any other law for the
time being in force or in any contract, in case of transfer
of any officer or servant of a market commttee by virtue of
sub-section (1) and (1-A) shall not entitle any such officer
or such ' servant to any conpensati on or paynent under that
Act or other law or contract.  Learned counsel for the
appel lant strongly relies onthis sub-section to interpret
that the Central Act is excluded from the purview of
enpl oyees under the State Act.

Section 59 of the State Act is reproduced bel ow

"Absorption of staff of nmarket committees in Governnent
service - (1) Oficers and servants of market conmittees (by
what ever cane call ed) hol di ng the cl asses of ‘posts specified
in sub- sections (1), (2) and (3) of Section 58 on the date
i Mmediately prior to the date of comencenent of that Act,
shall, with effect fromthe date of such commencenent becone
of ficers and servants of the State Government.

Expl anation - The State Governnent shall determine the
designations of the officers and servants of the narket
conmittees who shall becone officers and servants of the
State CGovernnent under this sub-section

[(1-A) Notwi thstandi ng anyt hing contained in this Act or
in any other law for the tine being in force, officers  and
servants of market conmittees hol ding such cl asses of posts
on such dates as may be specified by the State Governnent
shall, wth effect from such date becone officers and
servants of the State Government and they shall draw their
salary and allowances fromthe Consolidated Fund of the
State.

(2) The officers and servants of nmarket commttees who
become officers and servants of the State Governnent ' under
sub-section (1) [or sub-section (1-A)] shall hold | their
office by the same tenure, at the sanme renunerati on and upon
the sanme terns and conditions of service and with the sane
rights and privileges as to pension, gratuity, provident
fund and such matters as they woul d have hel d the sane under
the narket committee concerned and shall continue to do so
until their remuneration, terns and conditions of service
including the privileges as to pension, provident fund and
gratuity are altered by rules or other provisions made
[under the Karnataka State Civil Services Act, 1978], and
any such alteration shall have effect, notw thstanding
anything contained in any contract or law for the tinme being
in force.
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(3) Notwithstandi ng anything contained in the Industria
Di sputes Act, 1947 (Central Act 14 of 1947), or in any other
law for the time being in force or in any contract the
transfer of the services of any officer or servant of a
mar ket conmittee by wvirtue of sub-section (1) [or
sub-section (1-A)] shall not entitle any such officer or
servant to any conpensation or paynent under that Act or
ot her law or contract, and no such claim shall be
entertained by any Court, tribunal or other authority."

Section 61 refers to the appointment of other staff,
other than those who falls under Section 58. Section 62
refers to the Karnataka State Marketing Service. The State
CGovernment is enpowered to constitute any class of officers
or servants to bring it into marketing service to be
designated as the Karnataka State Marketing Service through
i ssue of  notification. Under its proviso, the State
Government could carve out and constitute the officers and
servants ' falling under sub-section (1-A) of Section 59 into
a separate service for the State  to be designhated as
Karnataka State Mar ket Committee Servi ces. Under
sub-section (2) the State Governnent coul d amal gamate both
the Karnataka State WMarketing Service and the Karnataka
State Market Conmittee Services into one single service

The submi ssion for the appellant is that nmarket
commttee is not conferred with the power of . appointnent,
though under Section 61(3) it could create tenporary posts
and appoint tenporary enpl oyees for not nore than 180 days
with the prior approval of the Director of ~Agricultura
Mar ket i ng. Lear ned counsel for t he appel | ant,
M. Chandrasekhar has taken us to the various provisions of
the Act, nanely, Sections 9 (3), 58,59,63, 65,66, 67,69, 72,73
and 83 of the State Act to show'that the schene of the Act
is to provide for the better regulation of marketing of
agricultural produce and establishnent and control of narket
for agricultural produce within the State. He enphasised,
these provisions indicates that the function of ‘the market
conmittee is sovereign in nature hence it could not
constitute to be an industry to make its enployees _as
wor kmen under the Central Act. Section 9(3) confers status
on every market comittee to be a local authority. Section
61 deals with appointnments fromanong the officers -and
servants of the Karnataka State Market Conmittee Service or
Kar nat aka State Market Service other officers, servants of a
mar ket conmmittee. Section 63 deals with the powers and
duties of the narket commttee. Section 65 authorises. the
market conmmttee to levy narket fees. Section 66 enpowers
any officers or servant of the State Governnent to require
any person carrying on business of agricultural produce to
produce before himthe accounts, other documents, furnish
any information relating to the stock of such agricultura
produce, or purchases, sales, deliveries of such produce and
is also enpowered to seize the accounts, register or
docunents. Section 67 authorises such authorities to stop
any vehicle, vessel or other conveyance which is shown to be
taking out of the market conmmittee or noving in the rmarket
area for examining the contents in the vehicle, vessel or
ot her conveyance. Section 69 confers power to acquire the
land and hold it. Section 71 confers right on the nmarket
conmttee to issue licence for the regulation of trading
under Section 72 and Section 73 confers right of such
authority to cancel or suspend such licence. Section 83
deals wth the production of account books etc. The
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guestion raised is that these functions are sovereign in
nat ure.

Seven persons serving under the market conmittee raised
di spute, following term nation of their services before the
Labour Court. First is Shri A G Harakuni, who was appoi nted
as an Assistant Engineer on 3rd March, 1987 on daily wage
for looking after the construction work and he worked as
such till 16th May, 1989 when his services were termnated.
Next is Shri G Nagaraj, who was appointed on 27th April,
1978 as a market fee collector on tenporary basis and his
services were term nated on 31st March, 1982. Third is Shri
Shi vakunar, who was appointed as nmistry on 25th Novenber,
1981 on daily wages though he was paid salary once in a
month and his services were ternminated on 31st Cctober
1986. Next is Shri Nirvanappa. He was appointed as a peon
on 18th March, 1964 whose appointnent was approved on 26th
Mar ch, ~1969. H's service was terminated on 3rd August,
1971. Next is Uresh Hegde.” He was appointed as work
i nspector._on daily wages vi de appointment order dated 28th
Decenber, 1984 and his service was term nated on 3rd April
1987. Next is Siddappa Rudrappa Chickamani who was
appoi nted as wat chman-on 8th April, 1982 and his service was
term nat ed on 13th Septenber, 1989 and finally Shri
M M Sat yannavar . He was appoi nted as an Assi stant Engi neer
on 25th May, 1984 on daily wage basis for |ooking after
devel opnent work and his service was term nated on 15th My,
1989. Each of these seven persons are respondents in this
case. The Labour « Court allowed their applications by
setting aside their order of term nation and directed their
rei nst atement . The appel lant aggrieved filed wit petition
chall enging these orders, anbng other grounds, —one is
challenge to the jurisdiction of the Labour Courts to try
the cases of these seven respondents as the appellant is not
an "industry" within the nmeaning of the Central Act, hence
the Labour Courts have no jurisdiction to try their clains.
Learned single Judge of the High Court dism ssed the wit
petition, holding that the appellant-market conmittee is an
"industry" and hence Labour Courts, have the jurisdictionto
decide their cases. Feel i ng aggrieved the appellants
preferred wit appeal and the Division Bench simlarly
di sm ssed the sanme uphol ding that appellant-conmttee i's an
"industry" within the neaning of the Central Act.

Learned counsel for the appellant <challenges these
concurrent findings by submitting that functions of the
appel | ant conmittee bei ng sovereign in nat ure and
inalienable in character cannot be construed an "industry".
The power of appointrment of the various enpl oyees under the
Act is only with the State Governnment, only limted / power
vests on the appellate-committee, to appoint per son
temporarily for a period not exceeding 180 days. Under
Section 61(3) such person cannot get any lien over any post.
He has no right to seek regularisation. Once a person is
appointed under the State Act his services would not  be
governed by the Central Act. The clainmants bei ng appointed
under the State Act which received assent of the President
of India on 19th August, 1966 it will prevail over the
Central Act. The functions of market conmittee are for the
regulation of trade in notified agricultural produces in
order to safeguard the interest of the agriculturist and
public at large. This was to ensure legitimate price of the
agricultural produce to be sold in the narket area. Thi s
commttee is not constituted for nmaking any profit but only
to serve the cause of the agriculturist so that they my
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receive fair price of their produce. The submission is,
persons appointed to work under this narket committee are
government servants, and they are appointed in accordance
with the cadre and their wages are paid out of the
consol idated fund. The tenporary enpl oyees appoi nted by the
market conmittee are paid salaries out of the fund known as
mar ket fund. Hence there is no relationship of enployer and
enpl oyee of those serving under it. It may be stated here,
in the present case the subject matter relates only of those
enpl oyees who were tenporarily appointed and have yet not
become governnment servant. Another submission is that the
Hi gh Court erred in not bringing the market comittee within
the exception clause referred in the decision of Bangal ore
Wat er-Supply case (supra). On the other hand, |earned
counsel Shri Ravindra Bhat appearing on behalf of the
respondents, submits that in view of the decisions of this
Court, especially with reference to Bangal ore Water-Supply
case (supra), the market conmittee is an "industry” wthin
the neaning of the Central Act.  The submission is, only
strictly “sovereign functions" as held in Bangal ore
Wat er - Supply case (supra) which is explained in Chief
Conservator of Forests & ~Anr. Vs. Jagannath Mar ut

Kondhare & O's., 1996 (2) SCC 293, could be exenpted from

the provisions of  the Central Act. Hence, neither al
governmental functions could be construed to be sovereign
nor all statutory /services could either be ternmed as

sovereign or to exclude it fromthe purview of the Centra
Act .

The main thrust of subm-ssion for either side is, one
trying to bring the functions of the appellant-conmttee
within sovereign functions and the other stretching it out
of it. The subnission for the appellant is the power of the
government and functions of the committee, nanely, notifying
the intention of the governnent to regul ate the marketing of
specified agricultural produce within specified area under
Section 3, declaration of market area under Section 4,
est abl i shnent of market under Section 7, paynent of
Secretary and technical staff under Section 58, © absorption
of staff of market c*onmittee in government services under
Section 59, appointnent of other staff under Section 61
| evy of nmarket fees under Section 65, grant of |icense under
Section 72, de-notification of market area under _Section
143, and anml gamati on of market conmittees under Section 144
are all sovereign in nature and hence it could not be
construed to be an industry. On the other —hand, |earned
counsel for the respondent subnits sovereign functions are
restricted to |Ilegislative, maintenance of |aw and order
admnistration of law and |egal system Hence, ~ ot her
functions, to which the appellant case falls, cannot be
construed to be a sovereign function

We now proceed to consider as to what would be the test
to find an enterprise to be an "industry". As we have said,
the matter has been under consideration by various courts in
various parts of this country, including this Court. Sone
of which we are proceeding to refer hereunder. In The
Corporation of the city of Nagpur vs. |Its Enployees, 1960
(2) SCR 942, the question raised was, whether and to what
extent the municipal activities of the Corporation of Nagpur
City fell within the term"industry" as defined by Section 2
(14) of +the CP. & Berar Industrial Disputes Settlenent
Act, 1947. Applying the decision of this Court in D N
Banerji vs. P.R Mukherjee & Ors., 1953 SCR 302, this
Court hel d: "It is not necessary that an activity of the
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Corporation nust share the comobn characteristics of an
industry before it can cone within the section. The words

of s. 2(14) of the Act are clear and unanbi guous and the
maxi m noscitur a socii can have no application. The history
of industrial disputes and the |egislation, however,

recogni ses the basic concept that the activity nust be an
organised one and not one that pertains to private or
per sonal enpl oynent."

Wth reference to State of Bonbay & Os. VS. The
Hospital Mazdoor Sabha & Ors. 1960 (2) SCR 866, this Court
hel d:

"But the definition, however, w de, cannot include the
regal primary and inalienable functions of the State, though
statutory delegated to a Corporation and the anmbit of such
functions cannot be extended so as to include the activities
of a nobdern State and nust be confined to |egislative power,
adm ni stration of | aw and judicial power."

This case further records:

"Before considering the positive aspects of t he
definition, what is not an industry -my -be considered.
However, wi de the definition of "industry" may be, it cannot
include the regal or sovereign functions of State. This is
the agreed basis of the arguments at the Bar, though the
| earned counsel differed onthe anbit of~ such  functions.
Wiile the l|earned counsel for the Corporation would Iike to
enl arge the scope of these functions so as to conprehend al
the welfare activities of a nodern State, the | |earned
counsel for the respondents would seek to confine them to
what are aptly termed "the primary and inalienable functions
of a constitutional government ....Lord Watson, in / Coonber
V. Justices of Berks, describes the functions’ such as
admi ni stration of justice, maintenance of order and
repression of crine, as anong the primary and inalienable

functions of a constitutional Governnent. | saacs, J. in
his dissenting judgnment in The Federated State Schoo
Teachers’ Association of Australia v. The State of

Victoria, concisely states thus at p. 585:

"Regal functions are inescapable and inalienable. Such
are the legislative power, the adm nistration of 1aws, the
exercise of the judicial power. Non-regal functions may be
assuned by neans of the legislative power. But when /they
are assuned the State acts sinply as a huge corporation
with its legislation as the charter. |Its action under the
legislation, so far as it is not regal execution of the |aw
is merely anal ogous to what of a private conpany simlarly
aut hori sed.

Suprenme Court of Anerica in Verisinp Vasquez Vilas .
City of Mnila expounded the dual character of a nunicipal
corporation thus:

"They exercise powers which are governnmental and powers
which are of a private or business character. |In the one
character a nunicipal corporation is a governnental sub-
division, and for that purpose exercises by delegation a
part of the sovereignty of the State. In the other
character it is a mere legal entity or juristic person. In
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the latter character it stands for the comunity in the
adm nistration of local affairs wholly beyond the sphere of
the public purposes for which its governmental powers are
conferred.

| saacs and Rich, JJ., in The Federated Municipal and
Shire Council Enployees’ Union of Australia v. Mel bour ne
Corporation in the context of the dual functions of State
say nmuch to the sane effect at p. 530:

"Here we have the discrimen of Crown exemption. |If a
muni cipality either (1) is legally empowered to perform and
does performany function whatever for the Crown, or (2) is
lawfully enpowered to perform and does perform any function
whi ch constitutionally i's inalienable a Crowmn function - as,

for i nst ance, the administration of justice - t he
municipality is in law presuned to represent the Crown, and
the exenption _—applies. O herwise, it is outside that
exenption, and, if inpliedly exenpted at all, sone other
principle must be resorted to. The nmaking and naintenance
of streets in the nunicipality is not wthin either

proposition."

A corporation may, therefore, discharge a dual function
it my be statutorily entrusted with regal functions
strictly so-called, /such as making of |aws, disposal of
certain cases judicially etc., and also with other welfare
activities. The ‘former, being delegated regal functions,
must be excluded from the anbit~ of the definition of
"industry”

Finally the definition of "industry" is summarised:

"The result of the discussion may be summari sed thus

(1) The definition of "industry" in the Act /is very
conpr ehensi ve. It is intw parts: one part defines it
from the standpoint of the enployer and the other from the
standpoint of the enployee. |If an activity falls under
either part of the definition, it will be an industry within

the nmeaning of the Act. (2) The history —of industria
disputes and the legislation recognizes the basic concept
that the activity shall be an organized one and not that
which pertains to private or personal enploynent. (3) The
regal functions described as primary and i nal i enabl e
functions of State though statutorily delegated to a
corporation are necessarily excluded fromthe purview of the
definition. Such regal functions shall be confined to
| egi sl ative power, administration of |aw and judicial power.
(4) If a service rendered by an individual or a  private
person would be an industry, it would equally be an industry
in the hands of a corporation. (5) If a service rendered by
a corporation is an industry, the enployees in the
departments connected with that service, whether financial
administrative or executive, would be entitled to the
benefits of the Act. (6) If a departrment of a municipality
di scharges nany functions, some pertaining to industry as
defined in the Act and other non-industrial activities, the
predom nant functions of the departnent shall be the
criterion for the purposes of the Act.

Wthin this premises this Court considered various
departments of the corporation as to whether enployees of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 16

such department woul d be covered by the Central Act. Thi s
Court hol ds various departnments of the corporation including
tax departnent, assessnment departnent, narketing departnent
to be an "industry".

This Court in Bangalore Water-Supply & Sewerage Board
etc. VS. R Rajappa & Os. 1978 (3) SCR 207
(Constitution Bench), consi der ed t he definition of
"industry" as defined under Section 2(j) of the Central Act.
This Court hel d:

"Al though we are not concerned in this case with those
cat egori es of enpl oyees who particularly cone under
departnments charged with the responsibility for essentia
constitutional functions of government, it is appropriate to
state that if there are industrial units severable fromthe
essential functions and possess an entity of their own it
may be plausible to hold that the enpl oyees of those wunits
are worknmen and those wundertakings are industries. A
bl anket ‘exclusion of every one of the host of enployees
engaged by government in departments falling under genera
rubrics like, justice, defence, taxation, legislature, nay
not necessarily be thrown out of the unbrella of the Act.
W say no nore except to observe that closer exploration
not sunmary rejection, is necessary."

This decision also records Corporation of Nagpur City
case (supra) as to how in that case various departnents of
the corporation were held to be-an "industry". This Court
considered the subnission, as in the present case that
functions of the various departnent are” only out of
statutory sanction and no private individual can discharge
those statutory functions. Corporation of Nagpur Cty case
(supra) considered this aspect and records to the follow ng
effect:

"It is said that the functions of this departnent are
statutory and no private individual can discharge  those

statutory functions. The question is not  whether the
di scharge of certain functions by Corporation have statutory
backi ng, but whether those functions —can equally be

perfornmed by private individuals."

Strong reliance is placed by | earned counsel for the
appellant to the follow ng observations of this Court in
Bangal ore Water-Supply case (supra) which is an~ exception
whi ch excludes it fromthe operation of the Central Act:

“In any case, it is open to Parlianment to nake l-aw which
governs the State's relations with its enployees. - Articles
309 to 311 of the Constitution of India, the enactnents
dealing with the Defence Forces and other |I|egislation
dealing with the enployment under statutory bodies  nay,
expressly or by necessary inplication, exclude the operation
of the Industrial Disputes Act, 1947."

The submission is, this observation excludes inmplicitly
services wunder the statutory bodies fromthe operation of

the I ndustri al Di sputes Act. Thi s submi ssi on is
nm sconcei ved. Thi s observati on nerely records what
Parliament can make lawin relation to the enployees of
statutory bodies etc. In other words, if it so desires may

exclude the enployees of any statutory bodi es expressly or
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by necessary inmplication fromthe purview of Industria
Di sputes Act. This decision does not carve out any
exception to exclude enployees of all the statutory bodies.
It merely indicates power of the Parlianment, to place any
class of enpl oyees outside the purview of the Central Act.
The question is, whether there is any such provision under
the State Act or the Central Act, which excludes these
enpl oyees fromthe operation of the Central Act. In fact,
Section 2(a) of the Central Act itself reveals |arge nunber
of statutory corporations falling within the rubric of
"industry".

In relation to what are "sovereign" and what are
"“non-sovereign" functions, this Court in Chief Conservator
of Forests and Anr. -vs. ‘Jagannath Maruti Kondhare and
Ors., 1996 (2) SCC 293, holds:

"W may not go by the |ebels. Let us reach the hub
And the 'same is that the .dichotomy of sovereign and

non- sovereign functi ons does not really exist - it would al
depend on_ the nature of the power and manner of its
exerci se, as observed in para 23 of Nagendra Rao case. As

per the decision in this case, one of the tests to determnine
whet her the executive function is sovereign in nature is to
find out whether the State is answerable for such action in
courts of law. It was stated by Sahai, J.  that acts like
def ence of the country, raising armed forces and naintaining
it, nmaking peace or war, foreign affairs, power to acquire
and retain territory, are functions which are indicative of
external sovereignty and are political in nature.  They are,
therefore, not anenable to the jurisdiction of  ordinary

civil court inasnmuch as the State is inmune from bei ng sued
in such matters. But then, according to this decision the
imunity ends there. It was then observed that in a welfare

State, functions of the State are not only the defence of
the country or adm nistration of justice or maintaining | aw
and order but extends to regulating and controlling the
activities of people in alnost every sphere, educational
conmercial, social, economic, political and even nartial
Because of this the demarcating |ine between sovereign and
non- soverei gn powers has | argely di sappeared.

The aforesaid shows that if we were to extend the
concept of sovereign function to include all wel fare
activities as contended on behalf of the ~appellants, the
ratio in Bangal ore Water Supply case woul d get eroded, and

substantially. We woul d denur to do so on the face of what
was stated in the aforesaid case according to which except
the strictly under st ood sovereign function, wel fare

activities of the State would conme within the purvi ew of the
definition of industry; and, not only this, even within the
wider circle of sovereign function, there may be an | inner
circle enconpassing sone units which could be considered as
industry if substantially severable.”

In other words, it all depends on the nature of power
and the manner of its exercise. Wat is approved to be
"Sovereign" is defence of the country, raising armed forces,
maki ng peace or war, foreign affairs, power to acquire and
retain territory. These are not anenabl e to t he
jurisdiction of ordinary civil courts. The other functions
of the State including welfare activity of State could not
be construed as "sovereign' exercise of power. Hence, every
governmental function need not be "sovereign". State
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activities are nultifarious. Fromthe prinal sovereign
power, which exclusively inalienably could be exercised by
the Sovereign alone, which is not subject to challenge in
any civil court to all the welfare activities, which would
be undertaken by any private person. So nmnerely one is
enpl oyee of statutory bodies would not take it outside the
Central Act. |If that be then Section 2 (a) of the Centra
Act read wth Schedule | gives |large nunber of statutory
bodi es shoul d have been excluded, which is not. Even if a
statute confers on any statutory body, any function which
could be construed to be "sovereign" in nature would not
mean every ot her functions under the sane statute to be al so
sover ei gn. The court should exam ne the statute to severe
one from the other by conprehensively examning various
provisions of that statute. In interpreting any statute to
find it is "industry' or-not we have to find its pith and
subst ance. The Central Act is enacted to maintain harnony
bet ween enpl oyer and enpl oyee whi ch brings peace and amty
in its functioning. This peace and amty should be the
objective in the functioning of all enterprises. This is to
the benefit —of both, enployer and  enpl oyee. M suse of
rights and obligations by either or stretching it beyond
permssible limts have to be dealt with within the frame
work of the law ‘but -endeavor should not be in al
circunstances to /exclude any enterprise from its anbit.
That is why courts have been defining "industry" in the
wi dest permissible limts and "sovereign” functioning within
its limted orbit.

In N Negendra Rao & Co.~ vs. State of A P. 1994 (6)
SCC 205, the question raised was about the liability of the
State to pay conpensation for the negligence or nsfeasance
on the part of its officers in discharge of their " public
duties wunder a statute, which are incidental or ancillary
and not primary or inalienable function of the State.  This
decision holds that the State is imruned only in cases where
its officers performprimary or inalienable functions such
as defence of the country, adnministration of  justice,
mai nt enance of |aw and order. This Court held:

"A search or seizure effected under such | aw could be
taken to be an exercise of power which may be in domain of
i nalienable function. Whet her the authority to whom this
power is delegated is |iable for negligence in discharge of
duties while performng such functions ~is a different
matter. But when similar powers are conferred under other
statute as incidental or ancillary power to carry out the
purpose and objective of the Act, then it being an exercise
of such State function which is not primary or inalienable,
an officer acting negligently is |liable personally and the
State vicariously.

In the nodern sense the distinction between sovereign or
non- soverei gn power thus does not exist. It all depends on
the nature of power and manner of its exercise..... One - of
the tests to determine if the legislative or executive
function is sovereign in nature is whether the State is
answer abl e for such actions in courts of law For instance,
acts such as defence of the country, raising arned forces
and maintaining it, nmaking peace or war, foreign affairs,
power to acquire and retain territory, are functions which
are indicative of external sovereignty and are political in
nature. Therefore, they are not anenable to jurisdiction of
ordinary civil court."
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Wth reference to irrigation departnent of the State of
Punjab this Court considered the question whether it is an
"industry" within the neaning of Section 2(j) of the Centra
Act. The function of this department is for the devel opnent

of agriculture. It undertakes harness of the surface and
ground wat er resources of the State, the equi t abl e
distribution. 1t involves construction of najor, medi um and

mnor irrigation projects, maintenance of network of
channel s, regul ation of canal supplies, enforcement of water

laws etc. It is also responsible to provide protection to
the wvaluable irrigated lands and public property from
flooding, river action and waterl ogging. This requires
construction of flood protection, river training, drainage
and anti- waterlogging works and their rmaintenance. Its
functions includes plan for . irrigation developnent in the
St ate. Each of these functions overall are inherently of

the State. Wth reference to this irrigation departnent in
Des Raj and Os. vs. State of Punjab & Os. 1988 (2) SCC
537 this Court held:- "Wth regard to the activities of the
irrigation_ departnent and as also the tests laid down in
various decisions of this Court particularly applying the
Domi nant Nature test in Bangal ore Water Supply and Sewerage
Board case (Supra), it was held to be an "industry"."

In this background we may proceed to exam ne the present
State Act. The preanble of this Act records:

"An Act to provide for the better regulation of
mar keting and agricultural produce and the establishnent and
adm nistration of narkets for agricultural produce in the
State of Karnataka"

W nmay also usefully produce the Statenent of  Objects
and Reasons of the State Act

" STATEMENT OF OBJECTS AND REASONS:
Among ot her things, provision is made in this Bill for -

(i) defining ‘agricultural produce’ to include all
pr oduce of agriculture, ani mal husbandry, apiculture,
horticul ture, forest produce and any ot her produce,
live-stock and poul try;

(ii) notifying the intention of Government to regulate
the purchase and sale of agricultural produce in specified
area and decl aration of market area and of narket yard;

(iii) Establishment of market conmittees for trading in
specified kinds of agricultural produce and al so separate
market commttees within the sane market area for trading in
any particular kind of agricultural produce;

(iv) representation on the mar ket comittee to
purchasers of agricultural produce, representatives of the
purchasers’ co- operative societies, representatives of co-
operative mar ket i ng and processi ng soci eti es,
nmunicipalities, taluk boards and the Central Warehousing
Cor poration or State Warehousi ng Corporation

(v) levy and collection of market fees by the nmarket
conmittee;
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(vi) constitution of market committee funds and Centra
Mar ket Fund;

(vii) conferring borrowi ng powers on market conmittee;

(viii) appoi nt nent of Gover nirent servants as
Secretaries, Assistant Secretaries, Technical Accounts and
Audit Staff of narket committees to ensure efficient
adm ni stration and control of markets;

(ix) 1inquiry or inspection by the Chief Marketing
Oficer;

(x) supersession _of narket comrittee for failure to
perform duties.”

The aforesaid preanble and Statenent of bjects and
Reasons' ‘clearly disclose the sphere of this Act to be for
the regulation of narketing of agricul tural produce,
establishment of market conmittee for controlling, trading
in specified kind of ‘agricultural produce. It provides for
| evying of market fees by the market committee. It confers
power on the nmarket  conmittee to borrow noney. The
appoi nt nent of Governnent servants as Secretaries, Assistant
Secretaries, Technical Accounts and Audit Staff is to ensure

efficient adninistration and control of markets. In order
to strengthen the said objectives Chapter |l deals with the
establ i shnent of markets, Chapter I1l with constitution of

market conmmttees including provisions for election of its
menbers. The constitution of the conm ttee under Section 11
consists of 11 menbers out of which one has to be a ' woman,
two persons belonging to Scheduled Castes and Schedul ed
Tri bes el ected by the agriculturists in the market area, one
menber to be person other than retail traders, one nenber to
be a representative of co-operative nmarketing society
carrying on business in notified agricultural produce, one
nmenber to be representative of agricultural ~cooperative
processing society, one to be an officer not bel owthe rank
of Secretary of the concerned market comrittee nom nated by
the Director of Agricultural Marketing who has no right to
vote and three nenbers to be nonmnated by the State
CGovernment who have right to vote. Chapter IV deals with
conduct of business of the narket comittee, ~ Chapter V
refers to staff of the market conmittee, Chapter VI deals
with the powers and duties of market comittee. It
indicates it is for regulating the trading of (agriculture
produce wthin the market area, Chapter VII directly  deals
with regul ati on of tradi ng which includes grant of |icences,
power to cancel and suspend it, Chapter VIIlI pertains to
market fund, Chapter |IX refers to special comodities
market, Chapter X deals with Mandal Pachayats as agents of
market conmttee, Chapter Xl deals with establishnent  of
i ndependent narkets and narket conmttees for specia

conmodi ti es. Chapter XIl is about penalties, Chapter XlI

controls the functioning of the various officers and nmenbers
including that of market committee and Chapter XV is
m scel | aneous which includes provisions for recovering of
sums due to the market comrittee or board etc. After
scanning the whole Act and perusing the preanble and
Statenment of (bjects and Reasons of the Act, it reveals that
this Act deals with various facets of regulating activities
within the narket area wth respect to the trading in
agricultural produce. It includes establishment of various
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conmittees including charging of fees for service rendered
to the traders of agricultural producers. Any enactnent,
schene or project which sponsors helps in the trading
activity is one of the State's essential functions towards

wel fare activities for the benefit of its subject. Such
activities can be undertaken even by any non-governnenta
organi sation or a private person, corporate or company. In

fact, prior to the abolition of Zam ndari, the Hats and
Bazars (Markets) held on Zam ndar’s (Landowner) land, the
Zam ndar used to charge fees for rendering service for
hol di ng such market, by providing land and facilities to the
partici pants of such market. By this it hel ped producers,
sellers and public at large through such trading. This is
simlar, in a nature and formto what is being done now
under the State Act through statutory functionaries. Thus
none of these functions could be construed to be sovereign
in nature or inalienable in character.

It is true various functionaries under this Act are
creature " of statute. But creation as such, by itself,
cannot confer— it the status of —perfornming inalienable
functions of the State.~ The mmin controlling functions and
power is conferred on the market conmittee whose
constitution itself reveals, except one or two rests are al
are elected nenbers representing some on other class from
the public. 1In fact, all governnental functions cannot be
construed either primary or inalienabl e sovereign function
Hence even if some of the functionaries under the State Act
could be said to be perform ng sovereign functions of the
State Governnent that by itself would not nake the dom nant
object to be sovereignin nature or take the aforesaid Act
out of the purview of the Central Act.

Thus nerely an enterprise being statutory corporation
creature wunder a statute, would not take it outside the
ambit of "industry" as defined under the Central Act. W do
not find the present case falling under any exception laid
down in the Bangal ore Sewerage Board case (Supra). The nere
fact that sonme enployees of the appellant are governnent
servants woul d make no difference as the true test to find -
has to be gathered fromthe donminant object for which
functionaries are working. |t cannot be doubted that the
appellant is an wundertaking performng its duties in a
systematic and organi sed nmanner, regulating the nmarketing
and trading of agricultural produce, rendering services to
the comunity. In the present case, as we have recorded
earlier, we are concerned only with those enpl oyees who are
not government servants. Testing the domi nant| object as
| ai d down in Bangal ore Sewerage Board case (Supra), we reach
to inescapabl e conclusion that none of the activities of the
Agriculture Produce Market Conmittee could be construed to
be sovereign in nature. Hence we have no hesitation to hold
that this corporation falls within the definition of
"industry" under Section 2(j) of the Central Act.

Section 2(a) of the Central Act defines ‘Appropriate
CGover nment’ in relation to any i ndustri al di sput es
concerning any industry carried on by or under the authority
of Central Government, or railway conmpany etc. and refers
to large number of corporations and corporate bodies which

falls in the category of "industry". This indicates even
Legislature’s intends a very large arns of "industry", to
i nclude | arge nunber of enterprises to be industry to confer
benefit to the enpl oyees working under it. In fact, several

corporations conferred with statutory powers also curtails
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i ndi vi dual rights |Iike, through | evy of denurr ages,
detention charges in the warehousing corporation under the
Warehouse Corporation Act; Regul ation of entry into

airport, ATC, levy and regul ation of taxes and fees by the
international airport authority. Assessment and |evy of
damages as well as penalties by authorities wunder the
Enpl oyees State Insurance Act and Enpl oyees Provident Fund
Act . Though each of the aforesaid corporations and
statutory bodies are "industry". So one of the feeble
submi ssion that curtailment of right of an individual could
only be by the exercise of sovereign power has also no
merit.

Fromthe aforesaid catena of authorities, inalienability

is one of the basic character of sovereignty. The
Encycl opedia of the Anmerican Constitution with reference to
"sovereignty" attenpts to define sovereignty. It records:

"Wthin the Anerican regine the ultimte power and
authority to alter or a abolish the constitutions of
governnment. of “state and Union resides only and inalienably
with the people. |If it be necessary or useful to use the
term"sovereignty" inthe sense of ultimte political power,
then there is no sovereign in Arerica but the people.

DENNI S J. MAHONEY"

Wrds and Phrases, Pernanent Edition, Volune 39A wth
reference to "soverei gn power" records:

"The "sovereign powers" of a government include all the
powers necessary to acconplish its legitimte ends and

pur poses. Such powers nust exist in all practica
gover nment s. They are the incidents of sovereignty, of
which a state cannot devest itself. Boggs v. Meree Mn.
Co. , 14 Cal . 279, 309..... In_ all governnent's of
constitutional limtations "sovereign power " mani f ests
itself in but three ways. By exercising the right  of
taxation; by the right of em nent domamin; —and throughits
police power. United States v. Dougl as-Wllan Sartoris

Co., 22 p. 92, 96, 3 Wo. 287."

So, sovereign function in the new sense may have very
wide ramfication but essentially sovereign functions. are
primary inalienable functions which only State could
exerci se. Thus, various functions of the State, ~nmay be
ram fications of ‘sovereignty’ but they all cannot be
construed as primary inalienable functions. Broadly it is
taxation, emnent domain and police power which covers its
field. It may cover its | egi sl ative functi ons,
administration of |aw, emnent domain, maintenance of |aw
and order, internal and external security, grant of pardon
So, the dichotony between sovereign and non-sovereign
function could be found by finding which of the functions of
the State could be undertaken by any private person or body.
The one which could be undertaken cannot be sovereign
function. In a given case even in subject on which the
State has the nonopoly nmay al so be non-sovereign in nature
Mere dealing in subject of nobnopoly of the State would not
make any such enterprise sovereign in nature. Absence of
profit making or nmere quid pro would also not make such
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enterprise to be outside the anbit of "industry" as also in
State of Bonmbay & Ors. case (Supra).

The last submission for the appellant is with reference
to sub-section (3) of Section 59 of the said Act. The
submi ssion is, this excludes the application of the Centra
Act to the enployees under the State Act. The reliance is
placed on the follow ng opening words of this sub-section
(3) nanely:

"Notwi t hstanding anything contained in the Industria
Di sputes Act, 1947."

On the contrary this indicates that exclusion of the
Central Act is limted to the sphere as specified under this
sub-section, namely, paynent of conpensation to the officers
or servants of the/transferred enpl oyees. Thus by necessary
inmplication, other field under the Central Act 1is nmade
applicable. Hence this subm ssion has no nerit.

In view of the aforesaid settled legal principle the
width of "industry" being of widest anplitude and testing it
in the present case, in view of the preanble, Cbhjects and
Reasons and the schene of the Act, the pre-dom nant. object
clearly being regulation and control ~ of trading of
agricultural produce, thus appellant-committee including its
functionaries cannot be said to be performng functions
which are sovereign in character.  Mst of its functions

could be undertaken even by private persons. Thus the
appellant would fall within the definition of "industry"
under Section 2(j) of the Central Act. In viewof this, we

uphold that respondent enpl oyees are ‘worknman’ under the
Central Act as held by the Labour Court and confirmed by the
H gh Court. The Labour Court has dealt with each individua
cases and cane to the concl usi on in favour of
respondent - enpl oyees which has also been confirnmed by
| earned Single Judge and Division Bench of-the H gh Court,
which does not call for any interference. ‘Accordingly, the
present appeals have no nmerit and are dismssed.  Costs on
the parties.




