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ACT:

Representation of ~ the People Act 1951 (43 of 1951)-S.
97-Notice of recrimnation when necessary-Every order of
recount does not bring the section into paly.

HEADNOTE:

The appel | ant was declared elected to the State
Assenbly in the General Election in 1978." He secured 27785
votes. The fifth respondent was given 27,604 votes and the
third respondent 27,447 votes.

The election of the appellant was questioned by an
el ection petition filed in the Hgh Court by a voter, the
first respondent.

Having regard to the allegations nade in respect of a
nunber of ballot papers, the Hgh Court -allowed fresh
scrutiny and recount of the votes, and entrusted the task to
a Special Oficer of the High Court. The Special O ficer
pointed out that in one envelope fromthe box of the 3rd
respondent out of 278 ballot papers 28 were of “the 3rd
respondent while the balance of 250 were the votes cast in
favour of the appellant. Simlarly in the envelope of the
appel  ant out of 408 ballot papers found in thi's box only
158 were votes cast in his favour and 250 were in favour of
the 3rd respondent and that by reason of this sone nistake
was conmitted by the Returning Oficer while packing the
bal | ot papers in the two envel opes of the appellant and the
3rd respondent. On the report of the Special Oficer, it was
contended before the High Court on behalf of the fifth
respondent that it was not perm ssible to take into account
the 250 votes cast in favour of the appellant which were
found in the packet of the third respondent because the
order of the High Court directing a recount was linited to
finding out whether any inproper votes had been accepted in
favour of the appellant and whet her any proper votes of the
fifth respondent had been rejected.

The High Court relying on P. Malaichami v. M Anbal am
[1973] 3 SCR 1016 took the view that as the appellant had
not filed a notice of recrimnation under s. 97 of the
Representati on of the People Act, 1951, it was not open to
himto allege that any of his votes had been inproperly
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counted in favour of sone other candidate.

On the basis of the report of the Special Oficer the
H gh Court held that the fifth respondent had received 191
votes nore than the appellant and declared the appellant’s
election to be void. It declared the fifth respondent to be
duly el ected.

In the appellant’s appeal to this Court it was
contended that the H gh Court had erred in holding that s.
97 comes into play and that no notice of recrimnation was
necessary for the purpose of having the 250 votes, whose
validity was
898
never in dispute and which had been cast in favour of the
appel l ant, counted in the total nunber of votes secured by
the appel |l ant.

N

HELD: 1. Wen the Hi gh Court directed the "physical"
count of the votes cast in favour of the appellant, third
respondent and others, what was intended was a nmechanica
recount of these votes and nothing nore. It did not envisage
any inquiry into their validity, and whether any of them had
been inmproperly received. Wen the appell ant requested that
the 250 votes cast in his favour but included in the packet
pertaining to the third respondent should be counted in his
total, he was asking for nothing nore than the application
of a mechani cal process. These votes had never been regarded
as cast in favour of the third respondent. There was never
any dispute that they were votes for the appellant. Their
validity was never doubted. Plainly what had happened was
that by an error, 250 ballot- papers cast in favour of the
appel l ant had been erroneously placed in the packet of the
third respondent. [901G 902A]

2. The accident that they were not placed in his packet
but in the third respondent’s packet did not render them any
the less votes belonging to the appellant. Their inclusion
in calculating the appellant’s total was a necessary part of
the process involved in deciding whether he had been duly
el ected or whether on the election petition his ' election
shoul d be declared void. It was a process relevant to the
first of the reliefs clainmed by the election petition, that
isto say, the election of the appellant be declared void.
The other relief claimed by the el ection petitioner was that
the fifth respondent be declared duly el ected. [902C E]

3. A notice of recrimnation under s. 97 of the Act is
necessary only when the returned candidate or - any - other
candi dat e di sputes the grant of the further declaration that
he or sonme other candidate shoul d be decl ared duly el ected.
[ 902F]

In the instant case when the recount was  taken, the
H gh Court had not yet concluded that the election of the
appellant was invalid. It was in the process of determnining
that question, and the question could properly be determ ned
only after giving to the appellant the benefit of all the
votes cast for him These would include the 250 votes cast
in his favour, even though they were found placed inthe
third respondent’s packet. Once the benefit of his 250 votes
is given to the appellant, he becones the candidate with the
hi ghest nunber of votes. His election cannot be declared
void. That being so, no question arises of the appellant
wanting to give evidence to prove that the el ection of any
ot her candidate would have been void if he had been the
returned candi date. Therefore, no notice for recrimnation
under s. 97 was necessary. [902G 903A]

4. The appellant was concerned with his claimto his
250 votes. The claimdid not involve any reconsideration of
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the validity of any votes, whether cast in his favour or any
ot her candidate. What was called for was a nmere mechani ca
process of counting. Every order of recount does not bring
s. 97 into play. [903D E

Jabar Singh v. Genda Lal [1964] 6 SCR 54, 60; Anirudh
Prasad v. Rajeshwari Saroj Das & Ors., [1976] Suppl. SCR 91
referred to.

P. Mal ai chami v. M Anbalam [1973] 3 SCR 1016;
di stingui shed.

5. The High Court should not have declined to include
inthe appellant’s total votes the 250 votes cast in favour
of the appellant but included in the packet
899
of the third respondent. If those votes are included in the
appel lant’s total the appellant secures the hi ghest nunber
of votes and is entitled to be declared el ected. [903F]

JUDGVENT:

Cl VIL _APPELLATE JURIL.SDI CTI'ON: Civil Appeal No. 1936 of
1978.

Fromthe Judgnent and  Order dated 19-8-78/3-10-78 of
the Bonbay Hi gh Court (Nagpur Bench) in E P. No. 1/78.

AND
Cvil /Appeal No. 2387 of 1978

Fromthe Judgnent and Order dated 3-8-78/22-9-78/3-10-
78 of the Bombay High Court (Nagpur Bench)  in El ection
Petition No. 1/78.

M C. Bhandare, B.. P. Salve, A N Karkhanis and Ms.
S. Bhandare for the Appellant in C A 1936/78.

N. M Chatate and S. V. Deshpande for the Appellant in
C. A 2387/ 78.

M N. Phadke, Ms. V. D. Khanna and P. G Palsikar for
R 2 in CA 1936 of 1978.

U R Lalit and V. N. Ganpule for R 5in C A 1936/78.

The Judgrment of the Court was delivered by

PATHAK, J.-These two appeals under section 116A of the
Representati on of the People Act, 1951 are directed agai nst
an order of the Hi gh Court of Bombay declaring void the
el ection of Janardan Dattuappa Bondre to the 104-Chikhl
Legi sl ative Assenbly Constituency, Mharashtra and decl aring
Bhar at Raj abhau Bondre to be duly el ected.

Cvil Appeal No. 1936 (NCE) of 1978 has been filed by
Janar dan Dattuappa Bondre and Civil Appeal No. 2387 (NCE) of
1978 by Keshavrao Jaiwantrao Bahekar. The parties will be
referred to hereinafter according to their ~array in the
f ormer appeal

General elections to the Legislative Assenbly of
Maharashtra were held in February, 1978. The appellant
Janardan Dattuappa Bondre, was declared elected to the 104-
Chi khli Assembly Constituency. He secured 27,785 votes. The
fifth respondent, Bharat Rajabhau Bondre was given 27,604
votes and the third respondent, Keshavrao Jai wantrao Bahekar
27,447 votes. The election of the
900
appel l ant was questioned by an election petition filed in
the H gh Court of Bonmbay by a voter, the first respondent,
CGovi ndprasad Shi vprasad Choudhary.

The High Court did not find substance in nmost of the
grounds raised in the election petition, but having regard
tothe allegations nade in respect of a nunber of ballot
papers it allowed fresh scrutiny and recount of the votes.
The task was entrusted to a Special Oficer of the High
Court. After considering his report and the material before
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it, the H gh Court made an order dated Septenber 22, 1978
allowing the election petition, declaring the election of
the appellant to be void and further declaring the fifth
respondent to be duly elected. The decision was rendered on
the finding that after taking into account the votes now
counted in favour of the different candidates, the fifth
respondent was found to have received 191 votes nore than
the appellant. This result was reached after denying to the
appel l ant the benefit of 250 ballot papers cast in his
favour but found included in the packet of Bahekar’'s ball ot
papers. If these 250 ball ot papers are counted in favour of

the appellant, it is not disputed that the result of the
el ection nust swing in favour of the appellant. The
subm ssi ons of | earned counsel for the parties have,

therefore, centred mainly on this aspect of the case.

The relevant portion-of  the report of the Specia
Oficer reads: -

"Whi e the “counting was in progress, it was found that
in one envelope from Box No. 2 of candidate No. 4 Shri
Bahekar,; there were 278 ball ot papers noted by the Returning
Oficer on_ the envel ope but at the tine of actual counting
it was found that fromthem 28 ballot papers were of Shr
Bahekar, while the remaining were of votes cast, in favour
of candidate No. 3 Shri Janardhan Bondre. Simlarly, in the
envel ope of Shri Janardhan Bondre there were 408 ball ot
papers noted by the Returning Oficer  but at the tine of
actual counting of that envelope it~ was noticed that from
out of 408 ballot ' papers, 158 only were of Shri Janardhan
Bondre and the remaining were of Shri Bahekar. It would be
therefore clear that there was sonme m stake comm tted by the
Returning O ficer while packing the ballot papers . in the two
envel opes of Shri Bahekar and Janardhan Bondre."

On the report of the Special Oficer, it was contended
before the Hi gh Court on behalf of the fifth respondent that
it was not perms
901
sible to take into account the 250 votes cast in favour of
the appellant and found in the packet of Bahekar because the
order of the High Court directing a recount was linited to
finding out whether any inproper votes had been accepted in
favour of the appellant and whet her any proper votes of the
fifth respondent had been rejected. Relying on P. Ml ai cham
v. M Anbalam (1), the H gh Court took the view that as the
appel lant had not filed a notice of recrimnation under s.
97 of the Representation of the People Act, 1951, it was not
open to himto allege that any of his wvotes had been
i mproperly counted in favour of sone other candi date.

In the appeal filed by Janardan Dattuappa Bondre, the
principal contention on behalf of the appellant is that the
Hi gh Court has erred in holding that Section 97 cones into
play. It is vehenently contended that no notice of
recrimnation was necessary for the purpose of having the
250 votes, whose validity was never in dispute and which had
been cast in favour of the appellant, counted in the total
nunber of votes secured by the appellant. It seens to us
that the appellant is right.

The order for a recount was nade by the Hi gh Court on
an application made by the election petitioner. The
directions in the order required the Special Oficer, anong
other things, to physically count the votes recorded in
favour of the appellant, Bahekar and other candidates in
order to ascertain whether those votes were less than the
nunber of votes declared as having been respectively secured
by them During the recount, the appellant applied to the
Special Oficer that if any votes cast in his favour were
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found to have been erroneously counted in the total of other
candi dat es the mi stake should be rectified by including them
in his total. A sinmlar application was nmade by Bahekar. The
High Court rejected the appellant’s application on the
ground that he had not filed a notice of recrimnation. It
seens to us that when the High Court directed the "physical™
count of the votes cast in favour of the appellant, Bahekar
and others what was intended was a nechanical recount of
those votes and nothing more. It did not envisage any
enquiry into their validity, and whether any of them had
been i nmproperly received. Wen the appell ant requested that
the 250 votes cast in his favour but included in the packet
pertaining to Bahekar shoud be counted in his total, he was
asking for nothing nore than the application of a mechanica

process. Those votes had never been regarded as cast in
favour of Bahekar. There ~was never any dispute that they
were votes for the appellant.. Their validity was never
doubted: Plainly

902

what had ' happened was that by an- error 250 ballot papers
cast in favour of the appellant had been erroneously placed
in the packet of Bahekar. It is quite probable that as equa

nunbers of bal | ot ~“papers of the two candidates were
exchanged, the error occurred after the ballot papers of
each candi date had been separately tied in bundles of 50, as
is required by the "Handbook for Returning O ficers". After
wi thdrawi ng the 250 votes of Bahekar fromthe appellant’s
packet and the appellant’s 250 votes from Bahekar’s packet,

the Special Oficer could not stop there. The 250 votes of
each candidate had then to be counted in “his total. They
were not valid votes.

The inclusion of the 250 votes cast in favour of the
appel l ant was naterial for the purpose of determning the
total nunber of votes received by him The accident that
they were not placed in his packet but in Bahekar’s packet
did not render them any the lessvotes belonging to the
appel lant. Their inclusion in calculating the appellant’s
total was a necessary part of the process involved in
deci di ng whether he had been duly elected or whether on the
el ection petition, his election should be declared void. It
was a process relevant to the first of the reliefs claimed
by the election petitioner, that is to say, that the
el ection of the appellant be declared void. The other relief
clained by the election petitioner was that the fifth
respondent be declared duly el ected. Now. as was observed in
Jabar Singh v. Genda Lal, (1) where both reliefs are clained
in an election petition the Court must first *“decide the
guestion whether the election of the returned candidate is
valid or not, and if it is found that the said election is
void, it makes a declaration to that effect and then deals
with the further question whether the petitioner hinself or
some other person can be said to have been duly elected". A
notice of recrimnation under section 97 of the Act is
necessary only where the returned candidate or other
candi date disputes the grant of the further declaration
sought by the election petitioner that he or sone other
candi date should be declared duly el ected. Wen the recount
was taken, the H gh Court had not yet concluded that the
el ection of the appellant was invalid. It was in the process
of determ ning that question, and the question could
properly be determined only after giving to the appellant
the benefit of all the votes cast for him These would
include the 250 votes cast in his favour, even though they
were found placed in Bahekar’'s packet. Once the benefit of
his 250 votes is given to the appellant, he becones the
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candidate with the highest nunber of votes. His election
cannot be decl ared void.

903

That being so, no question arises of the appellant wanting
to give evidence to prove that the election of any other
canddi ate woul d have been void if he had been the returned
candi date. Therefore, no notice for recrimnation under
section 97 was necessary. In the circunstances, the High
Court erred in declining to count the appellant’s 250 votes
in his total on the ground that no notice of recrimnation
under section 97 of the Act had been given.

In P. Malaicham v. M Anbalam (supra), on which the
Hi gh Court relied, the facts were different. In that case,
the recount ordered did not inolve the nere mechanica
process of counting the valid votes cast in favour of the
parties. It involved the kind of counting contenpl ated under
Rule 56 of the Conduct of Election Rules, 1961, "with al
its inmplications”. The validity of the votes was to be under
re-exam nation. And if the returned candidate intended to
take the " benefit of such a recount against the election
petitioner _or —other candidate, ~in whose favour the further
decl aration of being duly elected had been clained, it was
necessary for himto file a notice of recrimnation. In the
present case, the appellant was concerned with his claimto
his 250 votes. The /claimdid not involve any reconsideration
of the validity of any votes, whether cast in his favour or
any other candidate; what was called for was a nere
mechani cal process  of counting. That every order of recount
does not bring section 97 into play was laid down by this
Court in Anirudh Prassad v. Rajeshwari Saroj Das & Os. (1)

We are of opinion that the H gh Court should not have
declined to include in the appellant’s total votes the 250
votes cast in favour of the appellant but included in the
packet of Bahekar. If those votes are included in the
appel lant’s total, the appellant secures the highest number
of votes and is entitled to be declared el ected.

In the circunstances, it is not necessary to consider
the other contention of |earned counsel for the appellant
that the H gh Court was in error.in directing a recount of
the bal |l ot papers.

A subm ssion was made by | earned counsel for the fifth
respondent that the postal ballot papers were printed in
H ndi and therefore, Rule 22 of the Conduct of Election
Rul es, 1961 was contravened. The point was rai sed before the
H gh Court and, has, in our opinion, been rightly repelled.
On the material before us it is not possible to say that the
result of the election has been materially effected by that
irregularity.

904

In the appeal filed by Bahekar, the contention raised
for him is that on a proper and conplete recount of the
votes cast for the respective candidates it is he who should
be declared duly elected. W are not satisfied that the
grounds raised have any substance, and we see no force in
hi s appeal

In the result, Cvil Appeal No. 1936 (NCE) of 1978 is
all oned and Cvil Appeal No. 2387 (NCE) of 1978 is
di smissed. The order of the Hgh Court declaring the
el ection of the appellant void and declaring the fifth
respondent duly elected is set aside. The election petition
is dismssed. The appellant is entitled to his costs
t hroughout against the second and the fifth respondents in
the election petition as well as in the appeal filed by him
The remaining respondents will bear their own costs in that
appeal. All the parties wll bear their own costs in the
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N. V. K C. A 1936/ 78 al | owed.

C. A 2387/ 78 di sm ssed.
905




