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ACT:

I ncome-tax- Order of assessnent revised in appeal Recovery of
tax- Proceedi ngs based on original ~order of assessnent-
Continuation, wthout fresh notice of demand-Legality-Indian
I ncome-tax Act, 1922 (11 of 1922), ss. 29, 45, 46.

HEADNOTE

The respondent was assessed toincome-tax for the years,
1953-54 and 1954-55 on estimated i ncomes of Rs. 61, 000/- and
Rs. 1,21,000/ - respectively and notices of demand under s.
29 of the Indian Inconme-tax Act, 1922, were served on him by
the Income-tax Oficer for the tax due. On the  respondent
failing to conply with the notices of demand w thin the
peri od specified, the Incone-tax Oficer issued certificates
under s. 46(2) of the Act and sent themto the Collector for
recovery of the tax, treating the respondent as in default:
In appeals filed by the respondent against the orders  of
assessnment, the Appellate Assistant Comn ssioner reduced the
i ncome assessed for the year 1953-54 to Rs. 28,000 and for
the year 1954-55 to Rs. 46,000. The Incone-tax Oficer did
not issue fresh notices of demand pursuant to the
nodification in the orders of assessnent nmade by the
Appel | ate Assistant Commi ssioner, but by a letter infornmed
the respondent that he had to pay tax as reduced by the
appel l ate order, The respondent did not pay the anount of
tax demanded, but applied to the Hi gh Court of Mysore under
Art. 226 of the Constitution of India for quashing the
certificates issued by the Incone-tax O ficer. The High
Court held that the Income-tax Officer could not, wthout
issuing fresh notices of denand, after the Appel | ate
Assi stant Conmissioner of Inconme-tax reduced the taxable
income, treat the respondent as a defaulter and that the
proceedings of the Collector based on the certificates
i ssued by the Incone-tax Officer were illegal

Hel d: (per Sarkar and Hidayatullah, JJ.). The decision of the
H gh Court was right.

Per Sarkar, J.-On the Income-tax Oficer’s order being
revised in appeal, the default based on it and al
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consequential proceedings nust be taken to have been
superseded and fresh proceedings have to be started to
realise the dues as found by the revised order

Per Hidayatullah, J.-In view of the ternms of s. 29 of the
Act, where an order is passed in appeal and the amunt of
tax reduced, the Income-tax Oficer nmust intimate to the
assessee the reduced amobunt of tax and make a denmand and
give him an opportunity to pay before treating him as a
def aul ter.

Per Shah, J. (dissenting)-ln the absence of any provision
i mposi ng an obligation upon the Incone-tax Officer to issue
successive notice-, of demand fromtime to time for recovery
of the anount due during the process of assessnent, it nust
be held that the notices of demand issued by the |ncone-tax
Oficer in exercise of the power under s. 29 nust be
enforced in the manner provided by s. 46 and wthin the
period of limtation
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provide in cl. (7) of s. 46, even after the appeal against
the order ~of assessment by the Inconme-tax Oficer is
di sposed of, ~subject to adjustnent of the amunt to be
recovered in the light of the order of the Appellate
Assi stant Conmm ssi oner.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Civil Appeals Nos. 221 & 222
of 1963. Appeal s by special |eave fromthe  judgnment and
order dated April 16, 1959 of the Mysore High Court in Wit
Petitions Nos. 138 and 139 of 1956.

N. D. Kharkhanis and R N. Sachthey, for the appellants
(in both the appeals).

K. Srinivasan and R Gopal akrishnan, for the respondent
(in the appeal s).

March 11, 1964. SARKAR J. and H DAYATULLAH J. delivered
separate opinions dismssing the appeals. SHAH J. delivered
a di ssenting opinion allow ng the appeal

SARKAR J.-The question in these tw appeals is whether
certain proceedings for the recovery of tax from the
assessee under the Income-tax Act, 1922, were invalid and
shoul d be quashed as the assessment order on which they were
based had been revised in appeal. The Hi gh Court of ~Msore
held them to be invalid and quashed them The  revenue
authorities have now appealed to this Court against that
deci si on.

I think it will be helpful to set out the facts chronol ogi -
cally. The tax sought to be realise a becane due under. two
assessment orders passed by an Income-tax O ficer on  March
23, 1955, in respect of the vyears 1953-54 and 1954-55
finding that the assessee’s incone for the earlier year was
Rs. 61,000/-on which a tax of Rs. 19,808-1-0 was due and
that for the other year was Rs. 1,21,000/- creating ‘a tax
l[iability of Rs. 66,601-3-0. Notices of demand under s. 29
of the Act were issued in respect of these dues. The
assessee tiled appeals to t he Appel | ate Assi st ant
Conmi ssi oner agai nst the assessment orders but did not pay
the tax as denmanded by the notices. On such failure to pay,
the Income-tax Oficer sometine in Septenmber 1955 sent
certificates to the Deputy Comm ssioner, Kolar under s.
46(2) of the Act for recovery of the tax as arrears of |and
revenue and the latter in the course of the sanme nonth
attached various properties of the assessee under the
Revenue Recovery Act. Thereafter on Decenber 17, 1955, the
appeals filed by the assessee which were till then pending
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were decided by the Appellate Conm ssioner. He reduced the
assessabl e income of the assessee to Rs. 27,000/- for the
year 1953-54 and to Rs. 45,000/- for the year 1954-55 and
directed the Incone-tax Officer to reconpute the tax on the
basis of the reduced income and to refund the excess if any
collected. It appears that thereafter on February 19, 1956,
the Incone-tax Officer inforned the assessee that his tax
liability for 1953-54

150

had reduced to Rs. 4,215-9-0 Rs. 13, 346-8-0 and called upon
him to pay these ampunts at once into the local treasury.
The assessee filed further appeal s against the orders of the
Appel | ate Conmi ssi oner and asked that the recovery
proceedings night be stayed pending decision of these
appeal s and on that request being rejected, nmoved the High
Court of Mysore by two petitions under Art. 226 of the
Constitution for ~quashing the recovery proceedings as

invalid with the result earlier nentioned. W are not
concerned’ with the appeals filed by the assessee from the
appel | ate orders and no further reference to them wll be

made in this judgment.

The contention of the assessee is that in view of the orders
of the Appellate Comi'ssioner the earlier orders, notices of
demand and certificates nust be deemed to have been super-
seded and the attachnents therefore ceased to be effective
fromthe date of the appellate orders and could no | onger be
proceeded with. He contends that the | nconme-tax O ficer had
to start afresh by serving a new notice of denmand and taking
the necessary further steps thereon for realisation of the
tax which then was due only under the appellate orders.
These contentions were accepted by the H gh Court. The
revenue authorities on the other hand, contend in short that
the Act does not provide for any such supersession

Now, the schene of the Income-tax Act for realisation of

noneys becom ng due under it appears to be this. The tax
becomes due on the maki ng of an assessnment order or an order
i mposing penalty or requiring interest to be paid. Ther e-

after a notice of demand in respect of that anobunt has to,
be served. This is provided by s. 29 which is set out
bel ow
S. 29. Wen any tax, penalty or interest is
due in
consequence of any order passed under ~or in
pursuance of this Act, the Incone-tax Oficer
shal | serve upon the assessee or other _person
liable to pay such tax, penalty or interest a
notice of demand in the prescribed form
speci fying the sum so payabl e.
The form nentioned contains directions as to the time wthin
whi ch, the person to whom and the place at which the paynent
is to be made.
The consequences that follow a non-conpliance with a' notice
of demand served under s. 29 are set out in s. 45 which so
far as -material is in the follow ng terns:
Section 45. Any anount specified as payable
in a notice of demand under sub-section (3) of
section 23A or under section 29 or an order
under section 31 or section 33, shall be paid
within the time, at the place and to the
person nmentioned in the
151
notice or order, of if a time is not so
nmentioned then on or before the first day of
the second nonth following the date of the
service of the A notice or order, and any
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assessee failing so to pay,,, shall be deened
to be in default, provided that when an
assessee has presented an appeal under section
30, the Income-tax Oficer may in his dis-
cretion treat the assessee as not being in
default as, long as such appeal is undisposed
of .
It will be noticed that this section is not confined to the
effect of a failure to conply with the ternms of a notice of
demand issued under s. 29 but makes the sanme consequence
arise on the failure to carry out the terms of a notice
under s. 23A(3) and orders under ss. 31 and 33. That
consequence is that the assessee is to be deened to be in
defaul t. It is after an assessee is so in default that
coercive processes for realisation of the anbunt due start.
Provision for this is nadeins. 46 to which | wll
i medi ately cone. Before doing so, however, | wsh to
observe that s. 45 gives an Income-tax Oficer on an appea
being filed, ~a discretion to treat an assessee as not in
default. " An argunent has been founded on this aspect of the

section and toit | wll later refer.

Passing on nowto s. 46, it will be enough for the purposes
of these appeals to refer only to sub-s. (2) of that
secti on. This provides that "The Income-tax O ficer may

forward to the Collector a certificate under his signature
specifying the anpbunt of arrears due from an assessee, and

the Collector on receipt of such certificate, shall proceed
to recover fromsuch assessee the anmount specified therein
as if it were an arrear of land revenue." It was under this

provision that in the present case the Income-tax Oficer
sent the certificates to the Deputy Comm ssioner « and the
latter effected the attachment thereafter under the  Revenue
Recovery Act.

Now there is no dispute that all steps taken in the | present
case by the revenue authorities were valid when taken for
the appellate orders had not till then been made. The  only
gquestion is as to the effect of the appellate orders. It is
contended on behal f of the revenue authorities that the Act
does not provide that the consequences of a default incurred
under the Act cease to be available to the revenue
authorities for realisation of the amount due in - case the
order which was the basis of the default was later revised
in appeal. It is, therefore, said that those consequences
are not affected by the revision of the order except where
it is annulled and hence all notices and attachnents remnain
in force and can be acted upon for recovering the tax due.

| amunable to agree with this proposition. 1t may be that
the Act contains no express provision stating what woul d
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happen which it was incurred was later revised in  appeal
But within there is enough in the Act to indicate that in
sone of these cases at |east the default comes to an end.
If it does, it seens to ne to followinevitably that the
consequences of the default also di sappear

I would first refer to s. 45 which says that when an order
under s. 31 specifies an anpbunt as payabl e and the anount is
not paid wthin the tinme, at the place and to the person
mentionect in the order or where no tinme is nentioned in it,
within the time specified in the section itself, the
assessee so failing to pay shall be deemed to be in default.
The order wunder s. 31 is an order by the Appellate
Conmi ssioner. If lie specifies an anount as payable in his
order and nmentions the tinme when, the place where and the
person to whomthe paynment is to be nade, then nonconpliance
with that order would create a, default. Now this order is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 22

nmade in an appeal froman order nade by the |Incone-tax
Oficer. Suppose there is already a default as a result of
non-conpliance wth a, notice under s. 29 given in respect
of the Incone-tax Officer’'s order. As clearly there could
not be two defaults for there was one liability, the Act
must in such a case be taken to have provided by necessary
inmplication that the default incurred as a result of non-
conpliance with the notice to pay the anbunt nentioned in
the Incone-tax Oficer’s order nmust be deened to have been
superseded by the appellate order. The contention that the
Act does not contenplate a default ceasing to be so except
when an assessment order is annulled by the appellate order

is, therefore, unfounded. Take another case. Suppose the
appel | ate order says only that a different amount from that
nmentioned in the Incone-tax Oficer’s order shall be payable
on incone for a certain period wthout specifying the person
to whomor the place where it is to be paid. The effect of
it must - be to wipe out the Incone-tax O ficer’'s order since

the two cannot exist together.” In such a case along wth
the superseded order the -default iif any incurred in
connection with it nmust also di sappear. There will have to

be a fresh notice under s. 29 in respect of the amount due
under the appellate order on breach of which a fresh default
may ari se.

It was, however, said that the Act nowhere requires the
appel l ate order to state the anmpunt payable or to specify
the tine when, the place where and the person to whomit is
to be paid. That may be so but that does not affect what |
have said. Section 45 clearly contenplates the appellate
order setting out these things and there is nothing in the
Act to prevent the Appellate Comni ssioner fromsetting them
out . Since s. 45 cannot be read as contenplating an
i mpossibility, it must be held that the Appellate
Conmi ssioner may in his order specify the anpunt payabl e and
state the other particulars about tinme of

153

paynment etc. |If he can do so, that would be enough for ny
present purpose and it is not necessary for it that the Act
nmust in every case require himto do so. 1In case where the
appel | ate order specifies an anpbunt as payable, the I ncome-
tax officer’s order nust be deemed to have been superseded:
One other argunment to which | have to refer at this stage is
that if the assessee’s contention be correct, then the
di scretion given to the Inconme-tax Oficer by s. 45 not to
treat an assessee in default becones infructuous for then in
every case on the maki ng of the appellate order the default
earlier incurred nmust disappear. This does not seemto nme
to put the position accurately. It is not in dispute  that
the filing of an appeal does not stay the operation of the
original order. So if before the appellate order is / made,
the anobunt due is realised by the coercive process foll ow ng

the default, then those steps do not becore invalid. There
may be a, liability to refund but none the |l ess what was
done was |legal when done. Again it would, in ny view,
depend on the terns of the appellate order whether the
earlier default was wi ped out or not. If, for exanple, the
appel late order <confirnms the original order, then the
default already incurred may not be affected. 1In both these

cases the discretion to treat the assessee as a defaulter
was effectively exercised. The argunment that the acceptance
of the assessee’s contention would render part of s. 45
nugatory and should, therefore, not be accepted, is in ny
opi ni on unsound.

How then does the matter stand? It seenms to ne that the
crux of it is the effect of the appellate order on the
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original order. |If the original order has been destroyed or
repl aced by the appellate order, then the notice of demand
and all other steps based upon the original order nust be
deened to have becone ineffective

In such a case the default earlier incurred must be taken to
have di sappeared and cannot support further action for
recovery of any tax. Now the general proposition is that an
original order nerges in the appellate order: cp. Madan
CGopal Rungta v. Secretary to the Governnent of Oissa(l).
But in the present case, it is not necessary to rely on that
proposition. Section 31(3) of the Act seens to me to nake
express provision on the subject. It states that in the
case of an appeal from an order of assessnent, which is the
ki nd of order with which we are now concerned, the Appellate
Conmi ssioner may "(a) confirm reduce, or enhance or annu

the assessnent, or (b) set aside the assessment and direct
the Income-tax Oficerto make a fresh assessment after
maki ng .such further enquiry as the Income-tax O ficer thinks
fit or the Appell ate Assistant Comm ssioner may direct, and
the I ncone-tax OFficer shall thereupon proceed

(1) [1962] Suppl. 3 S.C. R 906.
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to make such fresh assessment and determ ne where necessary
the anmpbunt of tax payabl e on the basis of such fresh assess-
ment." There will, of course, be no occasion to determ ne
the anpbunt of the tax payable on the basis of the fresh
assessment if the incone on that assessnent appears to be
bel ow the taxable level. | will consider the various orders
contenplated by s. 31(3)(a) & (b) and their effect.

It may be that when an appellate order confirns the origina

order, the default earlier incurred and all -steps taken
pursuant thereto remain unaffected, for such an order nay
maintain intact the original order. Now it is not in
di spute that when the appellate order annuls the ' earlier

order, the default disappears. It is said that that is
because the debt ceases to exist. | do not quite follow
this. It has never been questioned that the debt becones

due when demand is made under s. 29 and s. 45 of ‘the Act:
see Doorga Prosad Chanaria v. Secretary of State(1l).
Therefore if a debt is to cease to exist it nust be  because
the source fromwhich it sprang, nanely, the original order

has been anni hilated by the appellate order —annulling it.
In fact s. 31(3)(a) contenplates an annulnent of the
original assessnent order itself; the demand under s. 29 or

s. 45 is not annulled directly by it. Therefore, in the
case of an order of annul nent under s. 31 the original order
of assessment is itself destroyed. |If it disappears, |

cannot conceive the default based on it continuing in force.
Li kewi se, where under cl. (b) of s. 31(3) the appellate
order sets aside the assessnent, the same result/ must
clearly follow There is not nuch difference- between
annul ling an order and setting it aside; both wi pe out. ’'the
original order.

I now come to an appell ate order enhancing the assessnent.
Wth regard to it, it has not been disputed that a fresh
notice of demand nust issue. |If this notice has to be in
respect of the entire anmount, then clearly the default
earlier incurred for the smaller amount found due by the
original order nust have gone for the liability was one and
there could not be two defaults in respect of it. But it
was said that the notice has to be issued in respect of the
enhanced anmount only. Indeed in sone of the cases cited at
the bar it has been so said. | have very grave doubts about
the correctness of this view The notice of demand can only
issue in respect of the amount due in consequence of an
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order. Unl ess, therefore, the appellate order specifies
only the enhanced amobunt as due | do not see how a notice in
respect of that anount can be issued under s. 29. The
appel late order has to specify an anmount due. If it
specifies the entire amount due including the enhancenent,
-then it cannot be said that under it the anount of the
enhancenent only is due and no notice denmanding such an
anmount

(1) 72 1.A 114.

155

only wunder s. 29 can be issued. |If +the appellate order
specifies only the anpbunt of the enhancenent, it wll be
maki ng an. additional or supplenentary assessnent. Apart

froms. 34 of the Act with which we are not now concerned, |
am not aware,. of any other provision which permits such an
assessment. In any case s. 31(3)(a) does not seemto ne to
contenplate it. Therefore, in ny view when an order of
enhancenent of ~assessnent is nade under s. 31 the notice
nmust be i'n respect of the entire amount and in such a case
the earlier notice issued in respect of original order nust
be deened to have been superseded.

But assume | amwong-in this. Assunme that an appellate
order of enhancenent may be confined to the anbunt of the
enhancenent only. Even so | amwholly unable to agree that
the appellate order cannot specify the entire enhanced
amount  due. There is nothing in the Act to prevent this
being done. Wen this is done then at least the origina
order and the notice nmust be deenmed to have been put out of
exi stence along wth the default arising from the non-

conpliance with the latter and all its consequences.
That | eaves only the case of an appellate order reducing the
amount. It seens to nme that it would be sonewhat curious if

in all other cases excepting the case of a confirnmation, the
appel | ate order destroys the original order it does not do
so in the case of a reduction. ~An order confirmng my be
different for it confirms and, therefore, does not destroy.
It has, however, been said that "if subsequently the demand
is nodified on appeal and the anmount of the tax payable is
reduced, all that happens is that the liability sought to be
i mposed by the notice of demand, in respect of the anount by
whi ch the assessnent is reduced is found to have never been
a liability at all but the liability in respect of the
remai nder which stands unaffected by the appellate  order
remai ns" and al so that "where a notice of the demand has, in
fact, been issued in respect of a Ilarger ~anount as
determ ned by the assessment order, it has been issued even
in respect of the smaller anpunt which is ultimtely found
to be the tax properly payable. That being so, the assessee
was under an obligation to pay it by the date fixed and if
he did not pay it by that date, he becane a, defaulter”: see
Ladt huram Taparia v. D. K. Chosh and Os. (1) Wth great
respect | amunable to accede to this proposition and the
conclusion based thereon that the default and its ' conse-
guences continue even after the appellate order reducing the
original assessnent. How does the assessee know before the
appel | ate order the snmaller anmount which he might ultinmately
be liable to pay? It would be curious if he did not know
what he had to pay and could still have defaulted in paying
it.

(1) 33 I.T.R 407, 423, 424.
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The order of reduction nust, in ny opinion, necessarily have
the effect of setting aside the original order as a whole.
It does not simply strike out a few of the figures appearing
in the original order. That would really be a case of
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rectification for which provisionis mde ins. 35 of the
Act . What an appellate order does in a case of reduction
is, as in the present case, to go into all the figures and
arrive afresh at the assessable income which replaces the
amount of the income arrived at by the Income-tax O ficer.
Therefore it seens to me that in all cases of an appellate
order reducing the assessnent the original order goes and if
it goes, of course the notice of denand also falls to the
ground and the default based thereupon also ceases to be
default anynore. Suppose the appellate order itself stated
that a smaller anpbunt of tax was payable after it had
reduced the figure of the assessable income at which the
I ncome-tax O ficer had arrived. |Indeed |I cannot inagi ne how
el se it can be expressed. After such an order the origina

order nust go for the debt being one the two cannot exist

together. |If that order goes, all default arising out of it
must al so go.
Therefore | think that on the Income-tax O ficer’s order

being 'revised in appeal, the default based on it and al
consequential proceedings nust be taken to have been
superseded and fresh proceedings have to be started to
realise the dues as found by the revised order

Coming now to the present case, in view of the order made in
it, it seenms to me inpossible to contend that the origina
default continued, Wat happened in the present case was
that on Decenber 17, 1955 the Appell ate Conm ssi oner reduced
the assessable incone of the assessee as- found by the
I ncome-tax O ficer by a large sumand directed himto recom
pute the tax due on the basis of  the assessable incone
stated in the appellate order. The assessee was not
i nforned about the reconputed anmount of tax till  February
14, 1956. The assessee had not paid the tax  nentioned in
the Income-tax Officer’'s order. |If he had done that then he
woul d under the express ternms of the appellate order have
become entitled to a refund. Wat then was the position
between these two dates? |If the revenue authorities are
right, then the assessee continued to be in default even
after the appellate order. But what was the anpbunt in
respect of which he was so in default? dearly he could not
have continued to be in default in respect of the anopunt
found due by the Income-tax Oficer in his original order
for that anpbunt was no | onger due. He could not have been
in default in respect of the anbunt which was found due on
recomputation by the Incone-tax Oficer according to the
direction of the Appellate Conm ssioner because be did not
know that anount. It would be absurd if the  Act
contenplated a default without the assessee knowi ng the
amount in respect of which the default occurred and without
hi s having a chance

157
to pay it. It would be inpossible to construe the'in a way
to produce that result. It has, therefore, to be held that

bet ween t he date of the appellate or der and t he
conmuni cation of the reconmputed amount of the tax to the
assessee by the Incone-tax Oficer there could be  no
defaul t. Since the, Act does not provide for a default
being in suspension for a period it must be held that the
original default ceased to exist after the appellate order

was made. Proceedings initiated on the original ,default
bef ore the appellate order could not, therefore, be
continued any nore. |Indeed the appellate order superseded

the original order and its consequences.

If the effect of an appellate order reducing the assessnent
as in the present case did not w pe out the original order
a nost anomal ous situation would, in my view, arise. Under
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s. 46(1) of the Act after a default has been committed in
terns of s. 45(1) the Incone-tax Oficer my inpose a
penalty not ,exceeding the anobunt of the tax due in respect
of which the default has occurred. This penalty nmay be
recovered in the ,sane way as the tax due, that is to say,
by a notice under s. 29 and thereafter by a certificate
i ssued under s. 46(2). Now suppose the penalty for the ful
amount of the tax found due by the Inconme-tax O ficer has
been i nposed and thereafter the appell ate order reduces the
anount of the tax. What happens to the order of penalty
then? Qbviously it does not automatically stand reduced to
the reduced anpbunt of the tax. It would again be absurd if
the penalty could be recovered for the full ,origina
amount. The only sensible viewto take in such a case would
be that the order of penalty falls to the ground and the
only logical way to support that conclusion would be to say
that the original default has disappeared.

For these reasons | have come to the conclusion that the
deci sion of the Hi gh Court was right and I would, therefore,
di sm ss the appeal s.

Hl DAYATULLAH, J. - These appeal s by special |eave arise froma
conmon order in two wit petitions under Art. 226 of the
Constitution passed by the H gh Court of Mysore on April 16,
1959. The Incone-tax O ficer, Kolar and the Conm ssioner of
I ncome-tax, Bangalore  are the appellants before us. The
assessee Seghu Buchiiah Setty, who is the respondent, is a
nmerchant of Srinivaspur, Kolar District.” The appeals relate
to the assessnment years 1953-54 and 1954-55 in respect of
whi ch assessnments were made under s. 23(4) of the |nconetax
Act. For the assessnent year 1953-54, the assessee’s incone
was estimated to be Rs. 61,000/- and the tax levied was Rs.
19, 808-1-0. For the second year, his income was estinated
to be Rs. 1,21,000 and the tax levied was ~ Rs. 66,601-3-0.
The assessee applied under s. 27 of the lncone-tax Act for
the cancellation of these assessnents but his applications
wer e
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rejected. It was stated before us that other proceedings
were pending in this behalf; but I amnot concerned wth
them except in so far as a prelimnary objection based on
those and some ot her proceedi ngs was nade before us to
which | shall refer presently. After the —assessment ~ was
made, the Inconetax O ficer sent notices of demand ~asking
the assessee to pay Rs. 86,409-4-0 as tax, and on default,
issued a certificate wunder s. 46(2) of the Act to the
Col l ector of Kolar District to recover the amount as arrears
of land revenue.

On Decenber 17, 1955, the Appellate Assistant Conm ssioner
"A" Range, Bangalore, before whom the assessnents  were
chal | enged by appeal, passed his order and assessed the
income for the two years to be Rs. 28,000/- and Rs. 46, 000/ -
respectively. The Incone-tax Officer did not issue any
fresh notices of demand under s. 29 of the Act but wote a
| etter demanding the reduced tax for the two years whi ch now
st ood reduced to Rs. 4,215-9-0 and Rs. 13, 346-8-0

respectively. It is significant that the reduction in the
tax was from eighty-six thousand rupees to sevent een
thousand rupees. It appears that the assessee took further

appeal s to the Income-tax Appellate Tribunal and the natter
was said to be pending there.

The assessee then applied to the Hi gh Court under Art. 226
of the Constitution for quashing the old certificates issued
under s. 46(2) by the Inconme-tax O ficer on the ground that
as. no fresh notices of denmand were issued against him in
respect of the reduced tax, he was not in default. The High
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Court accepted this contention and the necessary wits
guashi ng the proceedi ngs were issued. After the decision of
the Hi gh Court, fresh notices of demand for the reduced tax
were issued to the assessee on May 8, 1959 and those
proceedi ngs were also pending. The prelimnary objection
whi ch is based on the pendency of the other proceedings and
particularly the last fact is really of great force, because
these appeals do not now appear to serve any tangible
pur pose. However, the appeals were heard at length and |
nmust express ny decision on the point nooted before us.

In these appeal s, the Departnment contends that the origina
notices of demand issued in Septenber 1955 had not becomne
i noperative after the ‘order of the Appellate Assistant
Conmi ssioner. The reason advanced is that there is nothing
in the Income-tax Act which requires that a fresh notice of
demand nust issue every tinme the amount of tax is reduced in
appeal . It is pointed out that if a previous notice of
demand ~is not ~conplied wth, the assessee becones a
defaulter  and it is subnmitted that he continues to be a
defaulter, ~in respect of the balance. It is however
conceded that where the Appellate ~Assistant Conm ssioner
i ncreases the assessnent, a fresh notice

159

of demand nust issue. It is urged that proceedings for
recovery which may have comrenced are likely to becone
useless if, fresh notices were conmpulsory, and it is
submitted that all that is necessary is ‘to inform the
assessee and the Collector by, letters what  the reduced
anount is and as the default still continues, the reduced

amount can strai ghtaway be realised on the old certificates
and a refund can be orderedif excess anount ~has al ready
been recovered. The assessee contends that- the  origina
notice of demand |apses and with it-the default ‘and the
certificate, and that the Income-tax Oficer is bound to
i ssue a fresh notice of denand.
The High Court accepted the assessee’s contention follow ng
a decision of the Calcutta Hgh Court in Mtropolitan
Structural Works Ltd. v. Union of India(l). The appellants
contend that the true viewof thelawis contained in a
later decision of the Calcutta H gh Court reported in
Ladhuran Taparia v. D. K Ghosh and others(2), where the
earlier case was explained. The appellants rely further on
The Muinicipal Board, Agra v. Conmm ssioner of |ncone-tax,
United Provinces: No. 2(3), Auto Transport Union (Private)
Ltd. v. Inconetax O ficer, A wave(4) and Hiralal v. |ncone-
tax O ficer(5) for support.
in Metropolitan Structural Works Ltd. Gv. Union of India(l)
there were successive demand notices after the Appellate
Assi st ant Comm ssioner and the Tribunal reduced t he
assessment and the Income-tax Oficer finally sent a
certificate under s. 46(2) of the Act. The assessee in that
case, relying upon the seventh sub-section of s. 46, clainmed
that the proceedings were barred as according to it, the
period of one year could only be calculated from the last
day of the financial year in which demand was nade and this
could only be the first denand. It was contended by the
assessee that the Act did not provide that a fresh notice
should issue after revision of assessment, though it was
admtted that there was no prohibition. Chakravartti, C. J.
and Lahiri, J. observed:
"The real point, however, is whether a second
or a third notice of demand is at al
perm ssi bl e under s. 29, even when an
assessment is altered in a first or a second
appeal . It appears to me that the necessity
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of issuing a fresh notice of demand in such
ci rcunst ances i s beyond argunent."
(Italics supplied)
(1) (21955) 28 I.T.R 432. (1) (1958) 33 I.T.R 407.
(3) (1951) 19 1.T.R 63. (4) (1962) 45 |1.T.R 103.
(5) (1962) 45 1.T.R 317.
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The | earned Chief Justice gave illustrations of those cases
whi ch t he earlier notice becones “i nappropriate".

Addressing. hinself to the necessity of a new notice, the
| earned Chief Justice observed:
"In my viewthe answer to that could only be
in the affirmative."
(Italics supplied)
The difference between the words 'in consequence of any
order’ used in the Act and ’in consequence of any assessment
order in pursuance of thi's Act’~which, he pointed out, could
have easily been used, was next stressed and he held that
the orders of the Appellate Assistant Comm ssioner and the
Tri bunal ‘answered the former description. He expressed his
concl usi on t hus:
“I'f so, when there is some tax due in
consequence of an order passed by the Appellate
Assi stant Conm ssioner or in consequence of an
order passed by the Appellate Tribunal, a
cl ear /occasion arise& under the words of the
section to serve a notice of demand upon the
assessee. That such fresh notice should be
i ssued when the assessnent is altered is but
comon sense and | see no reason to construe
the section against reason and -against the
actual necessities of realisation.”
In the next case, Ladhuram Taparia v. D. K Ghosh and
others(1l) the facts were the converse. There a denmand
notice was issued and then the tax was reduced. The
assessee contended that there should be a fresh notice of
demand before he was deemed to be(in default. Chakravartti,
C. J. and Das, GQupta, J. held that on reduction of
assessment nothing further was required beyond an intination
to the assessee and the. Collector of the reduction of the
tax. The reason given was that the demand in respect of the
excess stood ’'elimnated and the demand for the balance
remai ned. It was held that a case of enhancenent was
different and it needed a fresh notice of demand. It was
however not pointed out whether the fresh demand shoul'd be
for the excess amount or the whole of the amount. ~Nor was
it shown why a letter to the assessee and the Collector
would not do in that case also. In either case, speaking
arithmetically, a portion of the demand is saved, but speak-
ing legally, the demand notice, to quote the words ~of the
earlier judgnent, 'becones inappropriate’.
Whet her the [|earned Chief Justice was right on the first
occasi on or on the second can only be said after discussing
the relative sections of the Incone-tax Act, but this  much
must
(1958) 33 I.T.R 407.
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say (and | say it wth considerable hesitation and
diffidence since | have always held the |I|earned Chief
Justice in high esteem) that he has not been able to get
clear of the words used by himon the earlier occasion. It

seens anomalous that if the tax is increased from Rs.
10,000/- to Rs. 10,010/- a fresh notice of demand nmust go,
that is to say the earlier default is wi ped off; but if it
is reduced fromRs. 10,010/- to Rs. 10 /- a fresh notice is
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not required and the assessee nust be deenmed to be in
default for Rs. 10 with all the evil consequences of default
because he did not pay an extra ten thousand rupees with the
ten rupees. But it may be said, there is no roomfor |logic
and mathematics if the Act so requires and the true answer

can only be furnished by what the law requires. Bef ore
dealing with the pertinent sections to determine how the
matter stands there, | may say that the other cases of the

ot her H gh Courts cited earlier do not add to t he
di scussi on, but nention rmust be made of The Municipal Board
Agra v. Conmi ssioner of Incone-tax, United Provinces: No.
2(1). In that case, though a fresh notice of demand was
served after reduction of ‘tax under s. 35 of the Incone-tax
Act, calculation of limtation fromthe date of service of
that notice was not allowed because the clauses relating to
right of appeal, period of linmitation etc. were pencilled
t hr ough. The reason given was that s. 35(4) nakes it
conpul sory to serve a notice of demand only when there is
enhancenent and as no fresh notice is nmade conpul sory when
the tax i's reduced, none need issue. An assessee mght, on
such construction, lose his linitation for appeal in a case
under s. 27 of the Income-tax Act even before the order
under s. 27 determ ning the amount of tax is passed.

It is contended that there is no provision that a second or
third notice of demand nust issue. There.is no need that
the Act nust expressly authorise the issue of fresh notices
of demand. Even if such a power is not expressly included,
it flows froms. 14 of the CGeneral Cl auses Act under which a
power can be exercised as often as the occasion denmands. I
am however, of the opinion, that (except in-cases of demin
is) the Act does contenplate, that a fresh notice of demand

shall issue. There are two reasons for it. ~The ‘first is
the Ilanguage of s. 29 and the other~ is the consequences
followi ng the issuance of a notice of demand. | shall dea

first with the second ground.

After the demand is nmade, the tax, penalty and interest
becone a debt due to the Government. This was decided a
long time ago by the Privy Council in Doorga Prasad v.
Secretary of State(2). Further, by issuing a notice of
demand, the

(1) (1951) 19 I.T.R 63. (2) (1945) T.T.R 285 -at 289.

L/ P(D) 1SCT- 6
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period of limtation for appeals under s. 30 of the Act
starts in many cases. Further still, when the  notice of

demand is not conplied with, the assessee can be treated as
a person in default and he is liable to pay a penalty equa
to the tax debt under s. 46(1) of the Income-tax . Act.
Lastly, on the failure of the assessee to pay after a notice
of demand is issued, the recovery proceedi ngs can be started
within atinme linmt and the anbunt of tax can be treated as
an arrear of |and revenue.
It follows, therefore, that the notice of demand is a wvita
docunent in many respects. Disobedience to it makes the
assessee a defaulter. It is a condition precedent to the
treatnent of the tax as an arrear of |and revenue. It is
the starting point of linmtation in two ways and the breach
of obedience to the notice of demand draws a heavy penalty.
The notice of demand which is issued nust be in a form
prescribed by r. 20 and the form includes the follow ng
particulars: it shows the anpbunt which has to be paid and
i ndicates the person to whom the place where and the tine
within which it has to be so paid. Conpare with it s. 45 of
the I ncome-tax Act which provides: -

"Any anount specified as payable in a notice
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of demand...... under section 29 or an order
under section 31 or section 33 shall be paid
within the time, at the place and to the
person nentioned in the notice or order, or if
atine is not so nentioned, then on or before
the first day of the second month follow ng
the date of the service of the notice or
order, and any assessee failing so to pay
shall be deened to be in default, provided
that, when an assessee has presented an appea
under section 30, the Income-tax O ficer may
in his discretion treat the assessee as not
being in default as long as such appeal is
undi sposed of:"
(Proviso and Expl anation omtted).
Fromthis section, it follows that an assessee is deemed to
be in default if he di sobeys either a notice of demand under
s. 29 or an order under ss. 31 and 33. The contents of the
notice of denmand may be included in these orders and the
order then serves the purpose of a notice of demand as well.
In both cases, if tine is not mentioned, the assessee nust
pay the tax on or before the first day of the second nonth
following the date of the service of the notice or order
Once a default is i'ncurred, it continues and the filing of
an appeal does not save the assessee fromthe default. The
I ncome-, Lax Oficer can start and continue the proceedings
for recovery of the tax notwithstanding the filing of the
appeal. It is however to be
163
seen that he has been given the power to treat the assessee
as not in default as long as the appeal is undisposed of.
This power is conferred, because s. 46(1) provides:
"When an assessee is in default in making a
paynment. of incone-tax, the Income-tax O ficer
may in his discretion direct that, a sum not
exceedi ng that anount shall be recovered from
the assessee by way of penalty.”
To save an assessee from penalty, the Inconme-tax Oficer may
treat himas not in default but if he does not, he is 'within

his rights.
Now t ake a case in which an assessee is considered to be .in
default after it notice of denand is served: Assume -t hat

the tax which is due is Rs. 10,010. The Incone-tax Oficer

can, in his discretion, add another Rs. 10,010 by way  of
penalty and issue a certificate against himfor recovery as
arrears of land revenue of a sumof Rs. 20,020. Suppose the
assessnment is then reduced and his tax liability is found to
be Rs. 10. To say that the old proceedings for the recovery
of Rs. 20,020 can still be pursued in respect of Rs. 20 and
the petty anount recovered as arrears of |and revenue, when,
if a notice of demand for Rs. 10 were sent the‘ assessee
woul d have paid the sumreadily, is to nmake the | aw operate
very harshly with-out any advantage. To say again that the
assessee whose tax is enhanced nust receive a fresh notice
of demand because the old notice becones inappropriate is to
nake the |ot of a person whose tax is reduced worse than
that of a person whose tax is increased. At least the
conturmacy of the latter is the same if not greater than that
of the former.

It is said that all that is necessary is that the Income-tax
Oficer should wite a letter informng the assessee that
the tax is reduced fromRs. 10,010 to Rs. 10. The question
is, why not send hima fresh notice of demand? |If there is
no provision in the Income-tax Act to send a fresh notice
there is none authorising the sending of letters. No doubt,
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the ol d proceedings for recovery of the tax m ght becone out
of date and inappropriate, but it is one thing to wuse
coercion to recover an amount which the assessee did not but
probably could not pay, and another to recover an anount
whi ch the assessee could and would pay readily. However, if
the lawrequires that a notice of denmand need not go, that
woul d be the end of the matter; but, in ny opinion, s. 29 in
its terns is extrenely clear and indicates that a notice of
demand nust al ways issue. It reads:

"When any tax, penalty or interest is due in

consequence of any order passed under or in

pursuance of this Act, the Incone-tax Oficer

shal | serve

L/P (D) 1 SCl-6

upon the assessee or other person liable to

pay such tax, penalty or interest a notice of

demand inthe prescribed formspecifying the

sum so payable.”

The |earned Chief Justice of the Calcutta H gh Court, i f
may say respectfully, was perfectly right in pointing out
its neaning in his first case. 1 cannot add to what he said
and | adopt all lie said. But | would add a few words. The
mandatory part of the- section is quite clear. "The |ncone-
tax Oficer shall serve a notice of demand upon the

assessee" are enphatic words and the earlier part shows that
he has to do it when tax is due in consequence of "any
order". Any order nmeans not only an order passed by
hi nsel f, but al so an order passed by reason of the success
of an appeal which the assessee nmay file and in_ which the
old assessnment is set aside. In view of the consequences
that ensue, it is clear to ne that when an asssessnent s
gone through a second tinme and the amount of tax is reduced,
the Incone-tax Oficer nust intimate to the assessee the
reduced anount of tax and nake a-demand and give ' him an
opportunity to pay before treating himas a defaulter. ’'his
i s incunbent because the assessnent resulting in the tax is
itself set aside or nodified and as assessee is entitled to
a proper assessnent and ascertai nnent of tax before a denand
can be nade on him

It is said that the Incone-tax O ficer can send a letter but
the |l aw says that he ’'shall serve upon the assesses a notice
of demand in the prescribed form. Wen the Taw requires
that a notice of demand should issue, the nbde of conpliance

by a letter is excluded. It nay be that the letter is a
good substitute for a notice of demand but the section
demands that it should be "in the prescribed form. If a
letter is to be witten.. why not a notice of demand? In

ot her words, when the assessnment is altered, whether it is
reduced or it is increased, by reason of any order under the

Act, it is the duty of the Inconme-tax Oficer to issue a
notice of denmand in the prescribed formand serve it upon
the assessee. The | earned Chief Justice of the Calcutta

Hi gh Court clearly was of the viewin the first case  that
there was only one answer to the question and | respectfully
agree with him He could only depart fromhis earlier view
by finding fault with the drafting of s. 45. 1 regret | can-
not agree with himthere. Section 45 intends that the order
of the Appellate Assistant Comm ssioner and the Tribunal may
in some cases also serve as notices of demand. Further it
is not clear from the later decision whether on the
enhancenent of the tax, a fresh notice of demand is required
for the excess only or for the whole of the sum That
answer is not furnished in any of the other cases to which
reference was nade at the bar. |If default is saved in
respect of the reduced amount a
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default would also be saved in respect of the origina
anmount when the demand is increased. |If a notice of demand
were to issue in respect of the excess only, there will be

two notices of demand and two starting points of limtation

both for the purpose of coercive action under s. 46(7) as
well as for purposes of any appeal that mght Ilie. I f,
however, a fresh notice of demand is to go in respect of the
conposite sum the question to ask would be, what happens to
the default which was incurred already’? How does it
di sappear? In ny opinion, there is only one possible answer
and it was given by the l'earned Chief Justice in the earlier
case.

I  would therefore dismss these appeals and all the nore
readi | y because a fresh notice of demand has issued in this
case. If it is disobeyed, the Income-tax O ficer would be

able to recall the old certificate issued to the Revenue
Oficer, ‘amend it-and bring it inline with the tax now
denmandabl'e and return it to himfor continuing the recovery
pr oceedi ngs.

I would disniss the appeals but in the circunmstances of the
case, | would make no-order about costs.

SHAH, J.-The Income-tax O ficer, Kolar Circle, Kol ar
assessed Seghu Buchiah Setty-respondent in this appeal-to
i ncome-tax under s. 23(4) of the Indianlncone-tax Act, 1922
for the year 1953-54 on an estimated i ncome-of Rs. 61,000
and for the year 1954-55 on an estinmated income of Rs.
1,21,000 and served notices of demand under s. 29 of the Act
for the tax due under the two orders of assessnment. On the
respondent failing to conply with the notices of demand
within the period specified, the Incone-tax Officer treated
the respondent as in default and sent certificates under s.
46(2) of the Act to the Deputy Conmi ssioner, Kolar, for
recovery of the tax determ ned by the orders of assessment.
The Deput y Conmi ssi oner attached certain properties
belonging to the respondent. In appeals filed by the
respondent against the orders of assessnent the “Appellate
Assi stant Conmi ssi oner reduced the inconme assessed for the
year 1953-54 to Rs. 28,000 and for the year 1954-55to Rs.
46, 000. The Incone-tax Oficer did not issue fresh notices
of demand pursuant to the nodification in the orders of
assessment made by the Appellate Assistant Commi ssioner, but
by his letter dated February 14, 1956 i nformed t he
respondent that he had to pay tax as reduced by the _appel-
late order. The respondent did not pay the amount ~of tax
demanded, and applied to the Hi gh Court of Mysore under Art.
226 of the Constitution for a wit of certiorari quashing
the certificates issued by the Income-tax Oficer treating
himas in default and a wit of prohibition prohibiting the
I ncome-tax O ficer fromenforcing the certificates under s.
46(2) of the Income-tax Act. The High Court of @ Msore
relying upon the
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j udgrent of the Calcutta Hgh Court in Met r opol i-t an
Structural Works Ltd. v. Union of India(l) held that the In-
cone-tax OFficer could not, wthout issuing fresh notices of
demand, after the Appellate Assistant Conmi ssioner of In-
cone-tax reduced the taxable incone, setting out the tax
payable by himfor the two years in question, treat the
respondent as a defaulter and that the proceedings of the
Col l ector based on the certificates issued pursuant to the
order of assessnent by the Incone-tax Oficer were illegal
Agai nst the orders passed by the Hi gh Court, the Income-tax
Oficer has appealed to this Court, with special |eave.
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The question which falls to be deternmined in this appeal is
about the legal effect of the reduction of the assessable
i ncome by the order of the Appellate Assistant Conmi ssioner
on the notices of demand previously issued by the |Incone-tax
Oficer. The respondent contends that by the nodifications
made in the orders of assessnent the notices of demand
i ssued by the Incone-tax Officer nust be deened cancell ed or
superseded, and he cannot be regarded as in default, wunless
fresh notices of denmand are issued by the Inconme-tax Oficer
specifying the anount payable pursuant to the appellate
order. The respondent says that there was at the nateria
time no outstandi ng demand notice or order specifying the
amount payable failure to conply with which may be regarded
as constituting a default. . The respondent strongly relies
upon the observations made by Chakravartti, C. J., in his
judgrment in Metropolitan Structural Wrks Ltd s case(1l) that
where the incone assessed by the Incone-tax Oficer is

reduced” in appeal, the notice of demand issued by the
I nconme-tax O ficer in respect of the inconme assessed by him
will on 'such reduction cease to be appropriate, such being

the neaning of the statute and any - interpretation to the
contrary is "against reason"’ and against the act ua
necessities of realization":

The respondent therefore submits that an order of the,
Appel | ate Assistant Commi ssioner in appeal not only super-
sedes the order of assessment agai nst which the appeal is
carried, but also the notice of demand issued by the |ncomne-
tax O ficer and all proceedings taken for recovery of tax in
pursuance of the notice of demand, and therefore default
which has resulted fromthe failure to conply wth the
notice of demand becones inoperative, when the Appellate
Assi stant Conmm ssioner passes his order in _appeal ' against
t he order of assessnment, whether~ such order is of
confirmation or variance.. The Inconme-tax Oficer nay,
submits the respondent, issue a certificate under s. 46 if
there be a fresh default resulting from non-conpliance of
the order of the Appellate authority. |[If this subm'ssion is
true, the denmand notices nust be issued and all’

(1) (1955) 28 I.T.R 432.

steps pursuant to an order of assessnent for recovery nmnust
be completed before the appeal against the —order of
assessnment is disposed of. |If the proceedings are  not
conpleted, they will be superseded by the order passed by
the appellate authority.

W nmay examine the correctness of the plea raised by the
respondent in the light of the schene for recovery of tax,
penalty or interest due under the provisions of ~ the Act.
After the income of an assessee is computed, and liability
to pay tax, penalty or interest is determned in the manner
provi ded by the Act, proceedings for recovery of the anount

conmence. A notice of demand is the foundation  of such
proceedi ngs and of the jurisdiction to collect the tax. It
is the notice of demand which converts the liability

determ ned by the order of assessnent into a debt due by the
assessee to the State. There must therefore be a wvalid
order of assessnent, on which a notice of demand nmay be
f ounded. Section 29 invests the Incone-tax Oficer alone
with jurisdiction to issue a notice of demand, and no ot her
of ficer out of the hierarchy of Revenue Oficers has that
jurisdiction. It provides:
"When any tax, penalty or interest is due in
consequence of any order passed under or in
pursuance of this Act, the Incone-tax Oficer
shal | serve upon the assessee or other person
liable to pay such tax, penalty or interest a
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notice in the prescribed fromspecifying the

sum so payable."
The notice of demand has to be in the form prescri bed under
rule 20 which requires that the anmount demanded, and the
person to whomtogether with the place where it is to be
paid, nust be stated in the notice. Section 45 of the Act
provi des that the anpunt specified as payable in the notice
of demand or an order under s. 31 or s. 33 shall be paid
within the time, at the place and to the person nentioned
therein, or if no tine be so mentioned, then on or before
the first day of the second nmonth followi ng the date of the
service of the notice or order and if the assessee fails to
pay the tax he shall be deened to be in default, unless the
assessee has presented an appeal 'under s. 30 of the Incone-
tax Act and the Incone-tax Oificer in his discretion treats
the assessee as not being in default as |ong as such appea
is undisposed of. Section 45 therefore prescribes the
conditions under which a person may be treated as in
defaul t. ~/Section 46 provides the node and tinme of recovery
of the anmpunt due by an assessee. Sub-sections (2) to (6)
of s. 46 lay down the nethod which may be adopted for
recovery of the dues. Sub-section (2) authorises the
I ncome-tax Oficer toforward to the Collector a certificate
under his signature specifying the ambunt of arrears due

from an assessee. The Collector, on ‘receipt of such
certificate has to proceed to
168

recover from such assessee the ampunt specified therein as
if it were an arrear of |land revenue. Sub-sections (3) to
(6) deal with other modes of recovery. But resort to the
nodes of recovery is subject to sub-s. (7) which  provides
that save in accordance with the provisions of sub-s. (1) of
s. 42, or of the proviso to s. 45, (which are ‘for the
purposes of this case not material) no proceedings for
recovery of any sum payabl e under the Act shall be comenced
after the expiration of one year fromthe |last day of the
financial year in which a demand i's made under the Act. The
Act therefore provides that if an assessee makes default in
conplying with the notice of demand or order under ss. 31 or
33, proceedings may be taken in the nanner provided in s. 46
for recovery of the tax due but such proceedings shall not
be commenced after the expiration of the period specified in
sub-s. (7).

By the deternination of tax under s. 23, or inposition of
penalty in circunmstances nentioned in s. 28, or liability
for payment of interest in circunstances nentioned in s. 18-
A(4), (6), (7) or (8) obligation to pay tax, penalty or
interest arises, and upon service of a notice of demand
under s. 29 or an order under s. 31 or s. 33, the /tax,
penalty or interest becone due and payable, and if the tax
is not paid within the tinme specified, the assessee nust,
unl ess the Income-tax O ficer otherw se directs, be 'treated
as in default. Against the assessee in default, the lncome-
tax O ficer may take appropriate steps for recovery of tax
as prescribed in cls. (2) to (6) of s. 46. But the
Legi sl ature has not enacted that steps taken by the |ncone-
tax Officer for recovery of tax will |apse or be superseded
when the appeal against the order of assessment passed by
the Income-tax Oficer is disposed of by the appellate

aut hority. Section 45 in terms provides that when an
assessee is served with the notice of demand and has failed
to conply wth the notice, he shall, wunless otherw se

ordered, be deened to be a defaulter. The Act provides a
ri ght of appeal against the order of assessnent, but on the
presentation of the appeal the power of the Incone-tax
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Oficer to take steps for recovery of tax is not suspended.
The Inconme-tax Officer is obliged by the statute to issue a
noti ce of demand for paynment of tax, penalty or interest due
i n consequence of any order passed under or in pursuance of
the Act. Lodging of an appeal does not operate as a stay
and would not entitle the assessee to withhold payment of
tax till the appeal is decided. The Incone-tax Oficer my
in his discretion treat the assessee as not in default as
long as such appeal is not disposed of, but unless such an
order is passed the assessee would, on failure to conply
with the order, be a defaulter and proceedings for recovery
of tax may be initiated and continued during the pendency of
t he appeal

169

It is clear therefore that when tax, penalty or interest is
det erm ned and denmanded, proceedi ngs shall be commenced for
recovery, and these proceedings nmay be conmenced and
continued, notw thstanding the presentation of an appeal
By failing tocomply with the demand the assessee becones a
defaulter, and it is not provided that he shall cease to be
a defaulter on the disposal by the appellate authority of
t he appeal against the order of assessment. In the absence
of such a provision, it is difficult to perceive any ground
for holding that ‘the -proceedings comrenced against a
defaul ti ng tax-payer for recovery of tax nust be abandoned,
and fresh proceedi ngs commenced for recovery of tax pursuant
to the order of the appellate authority.” If -on the passing
of an order by the appellate authority, the notice of denand
previously issued i's deemed to be cancelled or  superseded,
an assessee must be treated as absolved from the
consequences of his default even if the -appellate authority
confirms the order of the Incone-tax Oficer, because the
earlier default by the tax-payer will in every case ' go by
the board, and the proceedi ngs nust  be commenced again after
service of a fresh notice of demand. The discretion vested
in the Incone-tax Oficer to treat or not to treat an
assessee pending appeal in default will, in all cases be
val uel ess. The provisions of the Act do not indicate any
such legislative intent and express enactnment ~ conferring
upon the Inconmetax Officer, in his exercise of discretion
power not to treat a person who has preferred an appeal as a
defaulter, contains strong indication to the contrary.
Therefore, in ny view a person who has failed to conply with
a notice of demand would continue to be a defaulter
notwi t hstanding the reduction of liability by order of the
appel l ate authority. There would be only one exception to
this rule i.e. when the order of assessnent is wholly set

asi de. But that is not a real exception, for against. the
assessee no steps can be taken because there is no debt ' due
by him

It was urged that a person can be said to be in default in
paynment of tax, when he fails to conply with a demand for a
specific anount, and when the amount payable by him is
reduced in appeal, he is no longer in default because he has
had no opportunity to neet the reduced denand. But the
status of a defaulter under the Act is a condition for
initiation of proceedings for recovery, and by the reduction
of liability in appeal the status is not altered. Even if
the ampunt due is nodified, the status persists, but the
process for recovery wll be adjusted according to the
nodi fi ed demand including the inposition of penalty under s.
46(1). It is true that the Act contains no express
provi si on which enables the Incone-tax Officer to nodify the
certificate which is issued to the Collector, but the
absence of such a provision does not detract from
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the duty of the Incone-tax Officer to give information to
t he recovering authority about the reduction in t he
liability for tax, penalty or interest nade by the appellate
authority and to request such authority to adjust his
proceeding to the nodified demand. Such a duty nust
necessarily be inplied. An error in the certificate can
always be clarified by an anmendnent and if that power be
granted, there is no reason to suppose that a demand which
is reduced because of subsequent event s, such as
nodi fication of the assessnment by the appellate authority,
or paynent nade by the tax-payer as directed by the notice
of demand may not be enforced in a manner consistent wth
the outstanding demand. If in an appeal the Appellate
Assi stant Conmi ssi oner~ enhances the tax, the Incone-tax
Oficer may give intimation to the recovering authority
about the enhanced demand. No fresh notice is contenplated
to be given by the Act in the case either of reduction of
assessnment or -enhancenent. The plea that a fresh notice of
demand nay have to be issued when the assessnment is enhanced
is not warranted by the statute, and the argunment that
agai nst the assessee two notices of demand may in certain
cases be issued, failure to comply with which may nake him
doubly a defaulter has no valid basis.

Counsel for the respondent urged that it is open to the
Appel | ate Assi stant Comm ssioner to specify by his order the
time and place at which the tax determined by himis to be
paid, and the person to whomit isto be paid. If the
Appel | at e Assi st ant Comm ssi oner ~does so specify the anount,
the person to whom and the placeat which the paynent is to
be made, the order of the Inconme-tax O ficer would be deemed
to be superseded and it would be the duty of ~ the assessee
then to pay the tax determined pursuant to the order of the
Appel l ate Authority after a fresh noticeis served upon him
and he cannot be deened to bein default unless he has
failed to comply with the directions of the Appellate
Assi stant Conmi ssioner within the period prescribed by that
order. Section 45 does undoubtedly refer to the anount
specified in an order passed under s. 31-which deals wth
the procedure and the power of the Appellate Assistant
Conmi ssi oner hearing an appeal fromthe order of the Income-
tax O ficer, and to the anpbunt specified in an order under
s. 33 dealing wth the procedure and the power of the
I ncome-tax Appellate Tribunal in appeal against the order of
the Appellate Assistant Conmi ssioner, and provides that
default in paynent of the anpbunt so specified can only arise
if it is not paid within the time at the place and to the
person nentioned in the order under s. 31 or s. 33 or in the
demand notice under s. 29. But ss. 31 & 33 do not provide
that in making their respective orders the Appel | ate
Assi stant Conmi ssioner and the Appellate Tribunal @ shal
deterni ne the
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tax, penalty or interest, and shall also prescribe the tine
wi thin which, the person to whom and the place at which the
amount specified shall be paid, and it would be difficult to
accept the contention that the Legislature in enacting s.
45-a provision relating to recovery of tax intended to
provide that in exercise of the appellate powers, the
Appel | ate Assi stant Comm ssioner and the I ncone-tax Tribuna
shal | conply wth certain requirenents. In certain
exceptional cases such as those in which an appeal is filed
only against the amount of tax determined under s. 23 or
agai nst inposition of penalty under s. 28 or against orders
speci fying the ambunt of interest payable under s. 18-A the
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Appel | ate Assistant Conmi ssioner or the Tribunal may, in
their final orders, specify the anpbunt to be paid and also
the time within which and the place at which and the person
to whom the anount is to be paid. Such a direction is
intended only to effectuate in appropriate cases the order

of the Appell ate Assistant Conmm ssioner or the Tribunal. It
does not take the place of a notice of demand, but if nmade,
nmay operate if not conplied with to make the person |iable
to pay the amount specified a defaulter. An Appell ate

Assi stant Conmi ssioner may, in an appeal against the order
of the Incometax O ficer, either confirmthe assessment or

nmodify it by reducing or increasing it. Simlarly the
Tribunal may confirm the assessnent of the Appel | ate
Assi stant Conm ssioner or may reduce the assessment. But

the Appellate Assistant Conmissioner and the Tribunal are
not required by statute to specify the anmount as payable in
their order, nor are they required to direct payment to be
made in their order.

The Appell ate Assistant Conm ssioner and the Tribunal have
power to inpose penalty in the conditions specified in cls.
(a), (b) —or (c) of sub-s. (1) of s. 28 of the Incone-tax
Act . But these orders are passed in exercise of their
appel l ate jurisdiction conferred by ss. 31 and 33 of the Act
and where the Appellate Assistant Conm ssioner inposes
penalty he may specify the anount thereof. Simlarly the
Tri bunal inposing penalty may specify the anpbunt of penalty.
To such cases the provision relating to default arising on
failure to conply with the direction to pay may apply if the
person to whom and the place at which, it is to be paid are
speci fi ed.

The assunption that s. 45 of the Inconme-tax Act requires the
appel late authority to specify the anpbunt payable in the
order therefore seems to be unwarranted and the fact that
under certain circunmstances, having regard to the nature of
the order appealed from the appellate authority may specify
in the order such particulars, -does not justify the
interpretation either that the Incone-tax Officer 'has the
power to issue the notice of demand only in those / cases
where by inadvertence the Appellate Assistant. Conmi ssioner
or the Tribuna
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have failed to specify the anobunt payabl e or superseding the
notices for any provision orders by the Appellate Assistant
Conmi ssioner or the Tribunal deciding the appeal ~has the
effect of superseding the notices of demand issued by the
I ncome-tax O ficer. In the absence of " any pr ovi si on
i mposi ng an obligation upon the Incone-tax Officer to issue
successive notices of demand fromtime to time for recovery
of the anount due during the process of assessnent, it / nust
be held that the notices of demand issued by the |ncone-tax
Oficer in exercise of the power under s. 29 may be enforced
in the manner provided by s. 46 and within the period of
[imtation provided incl. (7) of s. 46, even after the
appeal against the order of assessnment by the |Inconetax
Oficer is disposed of, subject to adjustnent of the anount
to be recovered in the light of the order of the Appellate
Assi st ant Conmi ssi oner

oservations made by Chakravartti, C. J., in the case in
Metropolitan Structural Wrks Ltd’ s case(1l) do | end support,
to the argunent that the issue of a fresh notice on
nodification by the appellate authority was a "matter of
reason" and "based on the actual necessities of realisation”
and that it is obligatory upon the Incone-tax Oficer to
i ssue such a notice on every occasi on when the assessnent
was nodified. But the learned Chief Justice hi nsel f
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explained the observations in his judgnment in Ladhuram
Taparia v. D. K Ghosh and others(2) and pointed out that in
Met r opol i tan Structural Wrks Ltd s case(l) the sol e
guestion which fell to be determined was as to t he
conmmencement of the period of limtation under s. 46(7) for
enforcenent of a notice of demand when successive notices of
demand were in fact issued by the Inconme-tax O ficer, and
that the earlier judgnment was not intended to |ay down and
did not lay down that the Incone-tax O ficer was wunder an
obligation to issue a fresh notice of demand nmerely because
the Appellate Assistant Conmi ssioner had nodified t he
assessment . Chakravartti, C J., after referring to the
contention whi ch was advanced and hi s observations regarding
the necessity of issuing a fresh notice of denand where the
earlier notice had beconme inappropriate by reason of
reduction in the ampbunt of the tax payabl e observed at p
422:
"To say that was not to say that a necessary
nodi fication of the demand could only be nmde
by ~issuing a second notice under section 29
and could not be nmade in any other way, or to
put it in other wrds. it was not to say that
the necessity of issuing a fresh notice of

demand was an invariable and i mperative
necessity
(1) 281.T.R 432. (2)

33 I.T.R 407.
I am ‘altogether wunable to see how that
deci sion can be construed as having laid down
that whenever an assessnment order was nodified
by an appell ate order, an obligation arose to
i ssue a second notice of denmand under ' section
29, if the,, nodified anpbunt was sought to be
made payable and if it was sought to establish
that a default in respect of the nmodified
demand has been conmitted.”
The observations of Chakravartti, (C. J., in the Metropolitan
Structural, Wrks Ltd s case(1l) relating to the necessity of
issuing a fresh notice on the nodification of the assessnent
were somewhat wide and literally read may support the argu-
ment advanced by the counsel for the respondent” in this
case, but they were, in ny judgnent, unnecessary for the
pur pose of deciding the case and did not correctly interpret
the provisions of ss. 29, 45 and 46. The view which -has
been expressed by Chakravartti, C. J., in Ladhuram Taparia’'s
case(2) has been adopted in other <cases as well: Auto
Transport Union (Private) Ltd. v. Incone-tax O ficer, A waye
(3) and Hiralal v. Income-tax Oficers and Mali Ram v.
Collector Bhilwara (4). In ny view the wvalidity of a
certificate issued wunder s. 46(2) to the Collector for
recovery of tax must depend upon the power of the Incone-tax
Oficer to issue that notice. That power nay be exercised
only if the assessee is a defaulter, and the proceedi ngs are
commenced wthin the period provided in s. 46(7). | f
because of failure to conply with the notice of demand
i ssued by the Incone-tax Officer the assessee is in default,
| fail to appreciate how such a person can be regarded as
not in default, merely because the order of assessnent is
nodi fied but is not vacated. The High Court was, therefore,
in error in holding that it was necessary to issue a fresh
notice of demand, if the Appellate Assistant Conmi ssioner
nodi fi ed the assessnent so as to reduce the anmount of tax
due and unl ess such a notice was issued, the assessee could
not be regarded as in default.
The appeal will therefore be allowed and the petition filed
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by the respondent will stand dismssed with costs in this
Court and the High Court.

ORDER
By order of the majority, the appeals are disnissed. But
there will be no order as to costs.

Appeal s di sm ssed.

(1) 28 1.T.R 432. (2) 33 1.T.R 407.
(3)45 1. T.R 103. (4) 45 1.T7T.R 317.
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