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PETI TI ONER
PREM DASS

Vs.

RESPONDENT:
I NCOVE TAX OFFI CER

DATE OF JUDGVENT: 09/ 02/ 1999

BENCH
G B. Patt anai k, M B. Shah

JUDGVENT:

PATTANAI K;-J.

The appell ant” was convi cted under Section 276C of the
Income Tax Act, /on a conplaint being filed that he had
incorrectly made a verification on the inconme tax return for
the Assessnment Year 1980-81. For his such conviction, the
| earned Chief Judicial Magistrate, Faridabad, sentenced him
to undergo inprisonment for six nonths and to pay a fine of
Rs. 1000/ -, in default, to further undergo inprisonnent for a
period of three nonths. —He was al so convicted under Section
277 of the Incone Tax Act and sentenced to undergo R 1. for
si x nmonths but the sentences awarded had been ordered to run
concurrently. The appellant preferred an appeal to the
Sessions Judge, who by Judgnent dated 7th of October, 1988,
cane to the conclusion that the accused-appellant is
entitled to benefit of doubt and accordingly he acquitted
him of the charges |evelled against him The departnent
noved the Hi gh Court against the aforesaid acquittal passed
by the Ilearned Sessions Judge and the H gh Court ~by the
i mpugned Judgnent, allowed the appeal and set -aside the
Judgnent of acquittal passed by the | earned Sessions Judge
and affirmed the conviction and sentence of the appellant
passed by the |earned Chief Judicial Mgistrate. Learned
Sessi ons Judge, after anal ysing the charges and evidence |ed
by the prosecution in support of the said charges, cane to
the conclusion that the gravamen of indictment against the
accused lay in the fact that he had filed an incorrect
returns of income fromhis transportation business and
intentionally w thheld books of account seized during search
made under Section 132 of the Incone Tax Act and had nade
wong verification of the statenments filed in support of the
return. But, according to the |earned Sessions Judge, the
charges were not only vague but also the prosecution
evidence was totally insufficient toinfer the crimna
intent of the accused- assessee and, there was nothing on
record to pinpoint the identity, veracity or falsity of
entries in the books of account on which the entire
prosecution case was sought to be founded upon. The | earned
Sessions Judge al so cane to the conclusion that no evidence
what soever had been exam ned by the prosecution to |end
support to the opinion forned by the Income Tax Oficer in
the assessnent proceedings. The Sessions Judge al so took
into account the fact that the appeal filed by the accused-
assessee in respect of the relevant assessment year was
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partly allowed by the Conmi ssioner of |Incone Tax(Appeal),
Chandi garh by Order dated 12.3.1987 and the said appellate
authority had recorded that the incone estimated by the
Income Tax O ficer was not based on reasonable data and,
therefore a direction was issued to the said |Incone Tax
Oficer to work out the conm ssion at 8 per cent for al
assessment years instead of 10 per cent estimated by him and
on account of such order of the appellate authority, the tax
liability of the assessee stood substantially reduced and
this itself denonstrates that no criminal liability could be
fastened on the assessee. Wth these findings the Sessions
Judge canme to the conclusion that the prosecution is held to
have failed to bring the guilt hone to the accused beyond
reasonabl e manner of doubt. The Hi gh Court however, in the
i mpugned judgnment re-appraised the evidence of Income Tax
Oficer PW and in viewof  presunption available under
Section 132(4A) of the Income Tax Act, reversed the order of
acquittal ~ on a finding that the | earned Sessions Judge was
in error to  holdthat the prosecution case has not been
est abl i shed beyond reasonabl e doubt .

M. Sal ve, | earned Senior Counsel, appearing for the
appel | ant contended that though the powers of the Hi gh Court
while hearing an appeal against the acquittal are as w de
and conprehensive /as in an appeal against a conviction, but
the High Court s required under thelawto exanine the
reasons on which the order of acquittal was based and woul d
be justified in ‘interfering with an order ‘of acquittal,
after being satisfied that the view taken by the acquitting
Judge was cl early unreasonabl e ~According to M.  Salve, if
on the evidence two views are possible, one, supporting an
order of acquittal and the other indicating conviction, the
Hi gh Court would not be justified in interfering wth an
order of acquittal merely because it feels that it would,
sitting as a Trial Court, have taken the other view In the
case in hand, not only the Hi gh Court has not considered the
reasons given by the Sessions/Judge in acquitting the
accused-appel lant but also the order of acquittal 'has' been
reversed nerely by reference to the presunption-arising out
of Section 132(4A) of the Incone Tax Act and in this view of
the matter the conclusion is inescapable that the H gh Court
conmitted serious error in interfering with an order of
acquittal passed by the Sessions Judge. M. Salve further
contended that the penalty proceeding in question having
ended in favour of the assessee-accused on a conclusion that
the additions nmade in the assessnent was purely on the basis
of a difference of opinion as to the estimte nmade by the
assessee and the estimte nade by the departnment . and,
therefore, there has not been a case of conceal nent of
income or furnishing of inaccurate particulars of ~incone,
the H gh Court committed serious error in interfering wth
an order of acquittal. It is in this connection, M. | Salve
brought to the notice of the Court the legislative mandate
engrafted in Section 279(1A) of the Income Tax Act. He also
pointed out to us the earlier order of this court dated 28th
of August, 1997, where-under this Court had called upon the
Income Tax Officer to tell whether the prosecution | aunched
against the appellant and which has led to his conviction
can i ndependently be sustai ned when penalty proceedi ngs have
culmnated in favour of the appellant but there has been no
response fromthe said Incone Tax O ficer.

M. Shukla, the | earned Senior Counsel, appearing for
the respondent on the other hand submitted that the crimna
proceeding is wholly independent of the penalty proceedi ngs
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under the Income Tax Act and, therefore, a convictionin a
crimnal proceeding cannot be interfered with on the basis
of findings of the appellate authority or the tribunal in a
penalty proceedi ng. Wth reference to Section 279(1A) of
t he Income Tax Act and its effect on the pendi ng
prosecution, M. Shukla submtted that the said provision
has no application as the Conmi ssioner or the Chief
Conmi ssi oner has not reduced or waived penalty and it is
only the Incone Tax Appellate Tribunal which has cancelled
the penalty in question and by way of witten information,
M. Shukl a has intinmated the court that against the order
of the appellate tribunal cancelling the penalty, an
application under Section 256(1) of the I.T.Act for making a
reference has been filed and is still pending before the
tribunal

In view of the rival subm ssions at the bar, the first
guestion that requires consideration is whether the inpugned
order of the H gh Court can be held to be in accordance with
the paranmeters fixed for interference with an order of

acquittal. There cannot be any dispute with the proposition
that the plentitude of power available to the court hearing
an appeal against the acquittal is the same as that
available to a court hearing an appeal against an order of
convi ction. But /at the sane tinme it is well settled by a
catena of decisions of this court that the court will not

interfere with an order of acquittal solely because
different plausible viewnay arise on the evidence and the
court thinks that the view taken by the trial court of the
evidence is not correct. |In other words, the court nust
cone to the «conclusion that the view taken by the trial
Judge while acquitting cannot be the view of a reasonable
man on the materials on record. It is also well  settled
that the court of appeal nust exam ne the reasons on ' which
an order of acquittal is based and nust reach the concl usion
that the view taken by the acquitting Judge was clearly
unr easonabl e. It has al so been held by this court that if
the evaluation of the evidence nade by the courts / bel ow
while recording an order of acquittal does not suffer from
any illegality or nmanifest error and the grounds on which
the said order of acquittal is based unreasonable, then the
Hi gh Court should not disturb the said order of acquittal.
Bearing in nind the aforesaid principles and on exam ning
the Judgnment of the | earned Sessions Judge and the grounds
on which the said | earned Sessions Judge recorded an order
of acquittal, as reflected in paragraphs 9, 10 and 11 of the
appel l ate judgnent, and the inmpugned Judgnent of the Hi gh
Court interfering wth the said judgnent of ‘the Sessions
Judge, we have no hesitation to cone to the conclusion'that
the H gh Court has not considered the reasons and  grounds
advanced by the |earned Sessions Judge while recording an
or der of acquittal and by nerely relying upon the
presunption arising out of Section 132(4A) of Income Tax
Act, reversed the order of acquittal wthout reversing the
findings arrived at by the Sessions Judge on the evidence on
record. The concl usion of the | earned Sessions Judge after
appreciating the evidence |led by the prosecution and after
perusing the appellate order of the Conmi ssioner of Income
Tax (Appeals) dated 12.3.87, have not been given due
consideration by the H gh Court and the H gh Court has
nerely gone by the statutory presunption arising out of
Section 132(4A) of the Act. To attract the provisions of
Section 276C of the Income Tax Act the prosecution has to
establish that the accused willfully attenpted in any nmanner
to evade any tax, penalty or interest <chargeable or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 6

i nposable wunder the Act. To attract the provisions of
Section 277 the prosecution is required to establish that
the accused nade a statenent in any verification under the
Act which he either knows or believes to be false, or does
not believe to be true. The relevant part of Sections 276C
and 277 are extracted hereunder for better appreciation of
the point in issue:

"276 C. (1) If a person willfully attenpts in any
manner whatsoever to evade any tax, penalty or interest
chargeable or inposable under this Act, he shall, without
prejudice to any penalty that nmay be inposable on hi munder
any other provision of this Act, be punishable, -

"277. If a person. makes a statement in any
verification wunder this ~Act. or under any rule made
t hereunder, or delivers an account or statenent which is
fal se, and whi ch he either knows or believes to be fal se, or
does not believe to be true, he shall be punishable, --

Section 132 of the Income Tax Act deals with Search
and Seizure and Sub-section (4)(A) thereof stipulates that
wher e any books of account, other documents, noney, bullion
jewel l ery or other valuable article or thing are or is found
to be in the possession or control of any person in the
course of a search, then it nmay be presuned that such books
of account or other documents belongs to such person and
that the contents of such books of account are true and that
the signature and every other part of such books of account
and other docunents which purport to be in the  handwiting
of any particular person are in that person’~ handwiting.
The aforesaid provision is extracted hereunder in extenso: -

"132(4) (A VWhere any - books of account, ot her
docunents, noney, bullion, jewellery or other valuable
article or thing are or is found in the possession or
control of any person in the course of a search, it may be
presuned -

(i) that such books of account, other ~-docunents,
noney, bullion, jewellery or other valuable-article or thing
bel ong or bel ongs to such person

(ii) that the contents of such books of account and
ot her documents are true; and

(iii) that the signature and every other part of such
books of account and other docunents which purport to be in
the handwiting of any particular person or which my
reasonably be assuned to have been signed by, or to be in
the handwiting of, any particular person, are in that
person’s handwriting, and in the case of a docunent stanped,
executed or attested, that it was duly stanped and executed
or attested by the person by whomit purports to have been
so executed or attested."

W fail to appreciate how applying the presunption
under Section 132(4)(A) the ingredients of the offence under
Sections 276C and 277 can be held to have been established
as has been held by the Hi gh Court.

WIllful attenpt to evade any tax, penalty or interest
chargeabl e or inposable under the Act under Section 276Cis
a positive act on the part of the accused which is required
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to be proved to bring hone the charge against the accused.
Simlarly a statement nmade by a person in any verification
under the Act can be an of fence under Section 277 if the
person nmaking the sane either knew or believe the sane to be
false or does not believe to be true. Necessary nensrea,
therefore, is required to be established by the prosecution
to attract the provisions of Section 277. W see nothing in
Section 132 (4)(A) which would establish the ingredients of
aforesaid two crimnal offence contenpl ated under Sections
276C and 277 of the Indian Income Tax Act. It may be
noticed at this point of tine that the Tribunal while
interfering with the penalty inposed under Section 271
(1)(C of the Act canme to a positive finding that there is
no act of conceal ment on the part of the assessee and he had
returned the income on estimate basis. The Tri bunal
further found that it is a case purely on difference of
opinion as to the estinmates and not a case of conceal nent of
i ncome - or even furnishing of ‘inaccurate particulars of
i ncone.

In the aforesaid prem ses, the H gh Court was totally
in error ininterferingwiththe order of acquittal passed
by the |learned Sessions Judge by an elaborate and well
reasoned judgnent. W have no hesitation to come to the
conclusion that the ingredients of offence under Sections
276C and 277 of the Income Tax Act have not been established
by the prosecution beyond reasonabl e doubt, -and therefore,
the appellant cannot be convicted of 'the offence under the
sai d Secti ons.

W also find sufficient force in the contention of M.
Salve that the legislative mandate in Section 279(1A) of the
Income Tax Act has not been borne in mnd by the H gh Court
while interfering with an order of acquittal. M. | Shukla,
no doubt has indicated that the said provision will have no
application as the penalty inmposed has not been reduced or
wai ved by an order under Section 273A. W do not agree with
the aforesaid literal interpretation of the provisions of
Secti on 279(1A) of the Act, when we find that the
Conmi ssi oner of Income Tax(Appeal ) has reduced the penalty.
Further the tribunal has totally set aside the order
i mposing penalty could not have been | ost sight of by the
Hi gh Court while considering the question whether the order
of acquittal passed by the Sessions Judge has to - be
interfered with or not, particularly, when the gravanmen of
indictment relates to filing of incorrect return and nmaking
wong verification of the statenments filed i n support of the
return, resulting in initiation of penalty  proceedings.
Bearing in nmnd the legislative intent engrafted under
Section 279(1A) of the Incone Tax Act and the conclusion of
the |earned Sessions Judge, on appreciation of evidence not
having been reversed by the Hi gh Court and the grounds of
acquittal passed by the Sessions Judge not having  been
exam ned by the H gh Court, we have no hesitation to come to
the conclusion that the Hi gh Court was not justified in
interfering with an order of acquittal.

In the aforesaid circunstances, we set aside the
i mpugned order of the Hi gh Court and acquit the appellant of
the charges |Ilevelled against him The order of acquitta
passed by the Sessions Judge is affirmed and this crimna
appeal is allowed. The bail bond furnished by the appell ant
stands cancel | ed.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 6




