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The Judgnent of the Court was delivered by

DHARVADHI KARI, J. This is an appeal under Section 116A of the
Representation of People Act 1951 (for short 'the Act’) against the order
dated 10th April 2001 passed by the Hi gh Court of Karnataka at Bangal ore

di smissing Election Petition No. 13/99 filed by the present appell ant
chal | engi ng el ection of the Returned Candi date (Respondent No. 1 herein) to
t he Humabad seat of Karnataka Legislative Assenbly Constituency No.5. The
Ret ur ned Candi dat e- Respondent No.1 got, 35,438 votes as agai nst the present
appel | ant who got 31,868 votes.

The el ection of the Returned Candi date has been assailed on the sole ground
that the Returned Candi date on the date of election was disqualified to
contest the election as there subsisted a contract between him and the
State of Karnataka for construction of R ght Bank Canal under the project
of lrrigation Departnent. The aforesaid ground of disqualification is
covered by Section 100(l1)(a) read with Section 9A and Section 67A of the
Act. The aforesaid three Sections of the Act are reproduced hereunder for
ready reference: -

"Section 100. Gounds for declaring election to be void.-(l) Subject to the
provi sions of sub-section (2) if [the Hi gh Court] is of -opinion-

(a) that on the date of his election a returned candi date was not
qualified, or was disqualified, to be chosen to fill the seat under the
Constitution or this Act [or the CGovernnent of Union Territories Act, 1963
(20 of 1963)]; or

(b) ...

€

Section 9A. Disqualification for Government contracts, etc.- A person shal
be disqualified if, and for so long as, there subsists a contract entered
into by himin the course of his trade or business with the appropriate
CGovernment for the supply of goods to, or for the execution of any works
undert aken by, that Governnent.

Expl anation.- For the purposes of this section, where a contract has been
fully perfornmed by the person by whomit has been entered into with the
appropriate Governnment, the contract shall be deened not to subsist by
reason only of the fact that the Governnent has not performed its part of
the contract either wholly or in part.
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Section 67A. Date of election of candidate. - For the purposes of this Act,
the date on which candidate is declared by the returning officer under the
provi sions of section 53 or section 66, to be elected to a House of
Parliament or of the Legislature of a State shall be the date of election
of that candidate."

The appel |l ant’ s case pl eaded and sought to be proved in the Election
Petition before the Hi gh Court was that on the date of election i.e.
5.9.1999, there existed a contract between the Returned Candi date as C ass
| Governnent Contractor with the Governnent of Karnataka for the
construction of R ght Bank Canal including C.D. works fromKm 45 to 46
Lower Mullamari Project of the Irrigation Departnent. This fact is not in
di spute that the tender submitted for the Contract by the respondent was
accepted by the Conmpetent Authority i.e. Chief Engineer, Irrigation
Department vide his letter dated 5.11.1996. The period fixed for conpletion
of contract was six nonths including the nonsoon season. It is also not

di sputed by the respondent that even after the expiry of stipulated period
of six | nonths, respondent No. 1 executed the works under the contract upto
11.8.1999 and was paid for it. Respondent No. 1 clains to have submtted on
11.8.1999 an application to the Executive Engi neer requesting that he be
granted "No dues Certificate" as he intended to contest the Assenbly

El ections. The appellant’s Election Petition before H gh Court was based on
the letter dated 5.11.1999 (Ex.P.6) of the Executive Engineer, |PC Division
No. 3, Sul epeth, which he had received in reply to his query on the

exi stence or otherw se of a contract between respondent No. 1 and the State
of Karnataka. The contents of the said reply dated 5.11.1999 received by
the appellant fromthe Executive Engineer need reproduction in full:-

Ex.P. 6

Dated 5.11.1999 To,

Shri Raj shekhar Patil, Near K S.R T.C Bus Stand, Humabad, Dist. Bl DAAR
ENDORSEMENT

Sub: Existing & subsisting contract between Govt. of Karnataka & Subhas
Kal lur, Cass-1 contractor, Humabad.

Ref: Construction of Right Bank Canal from Km 45 to 46 of Lower Ml amary
Project of Irrigation Departnent.

Sir,

On going through the records it has been noticed Shri Subhash Kall ur,

Cl ass-1 contractor, Hummabad, was entrusted the work for the construction
of Right Bank Canal including CD. works fromKm 45 to 46 Lower Mil amary
Project of Irrigation Dept.

After verification of measurenent book and perusing the entire records of
work referred to above Shri Subhas Kallur, Cass-l1. contractor, has not
conpl eted the entire work for the construction of Ri ght Bank Cana
including CD. works, fromKm45 to 46 of Lower Mil amari project. The said
Subhash Kal l ur, has executed the works to the extent of 90% of Total work,

There exi st a subsisting contract to the extent of 10% of work with Subhash
Kal | ur.

Subhas Kal lur, by letter dated 11.8.1999 requested this office to i ssue No
dues certificate to contest the election on the ground he conpleted the
entire work of construction of right Bank Canal including C.D. works from
Km 45 to 46 Lower Mullamary Project.

However he has not conpleted the entire work referred to above as cl ai ned
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by himin his letter dated 11.8.1999. As referred to above there exist a
contract to the extent of 10% of the work referred to... This is for your
i nfornmati on.

Thanki ng you,

Yours faithfully,

Executi ve Engi neer,

| PC. D1V., No.3 Sul epeth

[Underlining for inviting pointed attention]

By the above reply, the appellant was clearly informed by the Executive
Engi neer that "there existed a contract with the respondent to the extent
of 10% of the remaining work.

The case set up by the respondent is that before the date of election, by
letter dated 11.8.1999-Ex. P18 (of which the original letter is marked as
Ex. Rl), the respondent had given a notice of unilateral termnation of the
contract and clearly expressed his unwillingness to undertake the remaining
construction work since he desired to contest the assenbly el ection. The
contents of letter Ex.P18 dated 11.8.1999 are inportant because respondent
has heavily relied/on it to support validity of his election and the

el ection petitioner has doubted its authenticity as also its |egal effect
on the question of subsistence of the contract. The letter Ex.P18 dated
11.8.1999 reads thus:-

Ex. P. 18 38/ 205

Subhash Kallur, C ass-I PW Contractor. Date 11.8.1999 To,

Executive Engineer, Irrigation Department, |.P.C Division No.3 Sul epete,
Sub: - Regardi ng No dues Certificate (NDC

Sir,

This is for your submi ssion that since | amcontesting the forthcom ng

Vi dhana Sabha El ections, | require the no due certificate fromyour office
(NDC). As per the Contract with your Departnent | have conpl eted the work
of construction of canal fromKm45 to 46 L.MC. (Lower |evel Millanmari
project). There are no outstanding dues fromny side. Therefore, | request
you to kindly issue a no due certificate to.me at the earliest.

Yours faithfully,

Sd/ -

Subhash Kal lur First C ass Contractor
Hurmabad.

The further case of the respondent is that letter dated 11.8.1999 was
delivered to the Executive Engi neer and on his instructions of Executive
Engi neer he filed on 13.8.1999 an affidavit (Ex.P7) of which original is
filed as Ex. P7TA. It has been urged that by the affidavit filed on
13.8.1999, the respondent had nmade it anply clear that as he intended to
contest the election, the contract entered by himw th the Governnent be
term nated and the bal ance work, if any, be taken up at his risk and cost.
The contents of the affidavit dated 13.8.1999 also need full reproduction

AFFI DAVI T




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

11

Entered into Notarial Register No. 1400 Page No. 138 Date 13.8.1999

I, Subhas S/o Gurlingappa Kallur, Age: Mjor Ccc; Contractor R o Humabad
Dist. Bidar do hereby solemmly affirmand state on oath as foll ows:

1. | have been entrusted with the follow ng work, construction of
Ri ght bank Canal Alongwith C.D. Wrks in Km No 45 to 46.

2. That the aforesaid work has been executed partially by me and the
substantial portion of the work has been conpleted by nme. | amthe class-|I
contractor for the |last several years and executed the works as per the
time schedul e.

3. | hunmbly state that, | have taken up the aforesaid work with an
intention to conplete the sane at the earliest, in view of the preponnent
of the Assenbly elections, | could not conplete the work to contest the
el ecti ons.

4, | ‘hunmbly state that, I"intend to contest the ensuing el ection of
Kar nat aka Legi sl ative Assenbly, 1 subnmitted the application to term nate
the subsisting contract between the Governnent of Karnataka and the said
application is under consideration.

5. Bal ance work if, any, may be taken up at ny risk and cost for which
| am agreed.

No. of Correction (Two) Date: 13.8.1999 Place: Culbarga Identified by ne.

Deponent ... ...

Subash Kallur, | Cass contractor
Hurmabad Di st.

[ Enphasi s for pointed attention]

After hearing the | earned Senior Counsel Shri BA Mhta, appearing for the
appel l ant and | earned Seni or Counsel Shri PP Rao, appearing for the
Returned Candi date, we find that the controversy in this appeal centres on
the authentically and | egal effect of letter dated 11.8.1999 Ex. P18 and
affidavit dated 13.8.1999 Ex. P7.

The | earned Seni or Counsel appearing for the appellant urged that from
docunentary and oral evidence |led by the appellant it has been anply
denonstrated that the letter dated 11.8.1999 (Ex.P18) and affidavit dated
13.8.1999 (Ex.P7) were surreptitiously introduced in the record of the
Irrigation Departnent by the Returned Candidate only after the date of
declaration of result i.e. 5.9.1999.

On the other hand, |earned Senior Counsel appearing for the Returned

Candi date submits that the original letter foll owed by subm ssion of the
affidavit and subsequent correspondence exchanged between the officials of
Irrigation Departnent and the respondent, all show that the letter dated
11.8.1999 and affidavit dated 13.8.1999 were genui ne docunents and were
neither anti-dated nor interpolated. W shall first take up for

consi deration the question whether letter Ex. P18 and affidavit Ex.P7 are
geni une docunents and were actually tendered to the Department on the date
nmentioned in those docunents. The Hi gh Court accepted the letter and the
af fidavit as genui ne docunents and as havi ng been submitted on the dates
mentioned in them By relying on the contents of the above nentioned |letter
and affidavit the Hi gh Court recorded its conclusion that before the date
of election there was unilateral and/or bilateral term nation of contract
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bet ween respondent and the Governmnent.

In order to prove the alleged falsity of the claimof the Returned

Candi date that the he had handed over the letter dated 11.8.1999 Ex. P18 and
the affidavit dated 13.8.1999, Ex.P7 to the Executive Engjneer to seek
term nation of the Contract, the appellant sunmoned in evidence the then
Executive Engi neer, nanely, Quranna Mittagi as PW2. The Executive Engi neer,
Who was in charge of the works during the relevant period has stated in his
desposition that on 11.8.1999 he had received a letter from respondent
seeking i ssuance of 'No Dues Certificate' as the latter proposed to contest
the election. He adnmitted that on the original letter he had put the date
as 14.9.1999 and it contains an official seal showi ng the dates 15.9.1999
on which entry of its receipt was recorded in the Inward Register at Sr

No. 1862. He testified the entry made on 15.9.1999 in the I nward Register
(Ex.P19) pertaining to letter-dated 11.8.1999.

On the question of date of filing of the letter dated 11.8.1999 Ex.P. 18
the Executive Engineer in Cross-exam nation stated that it was subnmitted to
hi m personal |l y on 11.8.1999 by the respondent but its receipt was

acknow edged by the Accounts Superintendent working under himin his

of fice.

Regardi ng the affidavit which is alleged to have been subnmtted on
13. 8. 1999, the Executive Engineer in his deposition nade the follow ng
statenent: -

"Usually we nake an entry in this register when a docunent is received in
our office, by the next day itself. In this case, affidavit Ex.P7A remai ned
innmy file and it is not noticed-that an entry relating to the receipt of
the said affidavit has not been made in Ex.19. On the very next day, |
handed over this affidavit taking it out fromny file to the inward clerk
on 14.9.1999 when | was about to go on leave, for the purpose of nmking an
entry about the receipt of this affidavit in

Ex. P19".

The respondent in his deposition stated that after subm ssion of letter

Ex. P18, the Executive Engi neer asked the respondent to file an affidavit
nmentioning the work done by him Thereupon, the respondent filed affidavit
Ex. R10 on 13.8.1999. According to the respondent on the Xerox copy of the
affidavit an endorsement of its receipt on original in the office of the
Executive Engi neer was al so nade.

In his cross-exam nation he deni ed the suggestion that |etter dated
11. 8. 1999 was not handed over to the Executive Engi neer on the said date as
there is no entry of the said letter in the Inward Regi ster maintained in
the office.

To prove genui neness of the letter dated 11.8.1999 and affidavit dated
13. 8. 1999, the respondent exam ned the Accounts Superintendent viz.

Sreekant Deshmukh (RW2). The Accounts Superintendent stated that he had
received letter dated 11.8.1999 (Ex.P18) and according to himhe had put
his initials on it on the sane date to acknow edge its receipt. He adnmtted
that the letter is addressed to the Executive Engi neer but explained that
since he was attached to the office of Executive Engi neer, the application
was given to himby the Executive Engineer to acknow edge its receipt. In
cross-exam nation the Accounts Superintendent admitted that |Inward and

Qut wards Registers are maintained in the office and in accordance with the
normal procedure applications or letters received by the Executive Engi neer
shoul d have been acknow edged by the Manager in the office. The Accounts
Superintendent also admitted that it was not his normal duty to receive any
letter or application and to acknow edge the sane. But he tried to explain
that as the Executive Engineer had instructed himto acknow edge the

recei pt, he had done so. He admitted that the letter dated 11.8.1999 Ex. P18
bears the initials of Executive Engineer containing the date as 14.9.1999
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and the said letter is entered at S1. No. 1862 in the Inward Regi ster on
15.9.1999. He volunteered to add that the relevant entry in inward register
was made subsequently.

On this state of evidence, on behalf of the appellant, it is argued that
the receipt of the letter Ex. P18 was not formally acknow edged on 11.8. 1999
by the Executive Engi neer who had put his initials on the said letter only
on 14.9.1999. The entry of its receipt was nade in the I nward Regi ster on
15.9.1999. These facts all indicate that the letter Ex.pl8 was actually not
tendered on 11.8.1999 to the Executive Engineer and a fal se case has been
set up to sonmehow get over the disqualification which the respondent
suffered on the date of election

Learned counsel for the respondent took us through all subsequent
correspondence exchanged between the respondent, the Executive Engi neer and
Chief Engineer. Reliance is also placed on the letter sent by Executive
Engi neer in reply to the query of the election petitioner, to show that in
all of them there is-a mention of subm ssion of letter by respondent on
11. 8. 1999 for seeking 'No Dues Certificate’ and expressing his unwlligness
to go ahead with the remai ning work of the contract. It is strenuously
argued that this Court should believe, as was done by the High Court, that
in fact, on 11.8.1999 letter Ex.P18 was tendered to the Executive Engi neer
with a desire to end the contract.

On the question of 'date of subm ssion of the letter, |earned counsel for
the respondent argued that the Executive Engi neer, who was sunmmoned by the
appel l ant as PW2, testifies the fact that on 11.8.1999 letter Ex.P18 was
submitted to him It is argued that the appel llant did not cross-exanine the
Executive Engi neer and having failed to do so this Court should reject the
case of the appellant that the aforesaid |etter was not, in fact, presented
to the Executive Engineer on the date nentioned in-it.

Havi ng carefully gone through the contents of the letter dated 11.8.1999
Ex. P18, the affidavit Ex.P7, the subsequent correspondence and the ora
evi dence on record, we have coneto the conclusion that the appellant has
been able to establish that the letter dated 11.8.1999 is not a genuine
docunent. It was not presented on 11.8.1999 as is shown to have been so
presented to the Executive Engi neer before the schedul ed date of el ection

We are not at all inpressed by the argunent that the Executive Engi neer
exam ned as PW2 by the appell ant ought to have been cross-exam ned by the
appel l ant and in absence thereof, the case of the appellant that the letter
dated 11.8.1999 was an interpol ated docunent should be rejected. The
appel | ant had summoned t he Executive Engi neer with the original docunents
all eged to have been presented before him Fromhis statenment in

exam nation-in-chief and cross-exam nation, the appellant has anply
denonstrated that deviating fromthe normal laid down official procedure,
the Accounts Superintendent acknow edged receipt of the letter instead of
the Executive Engineer to whomit was personally presented or the Manager
of the office. What appears to us is that it was actually received by the
Executive Engi neer only on 14.9.1999 when he had put his initials on the
same. The letter finds nmention of its receipt in the entry of the inward
Regi ster made on 15.9.1999. The appellant as the el ection petitioner having
proved the above circunstances fromthe docunents produced through
Executive Engi neer, the burden shifted to the respondent to prove that
before the due date of election he had subnmitted on 11.8.1999 an
application expressing his desire to termnate the contract unilaterally.
Thi s burden of proof squarely lay on the respondent which he could have

di scharged by rebuttal evidence.

The respondent exam ned hinmsel f in support of his case that the letter
dated 11.8.1999 Ex.P 18 was submitted personally. The respondent exam ned
the Accounts Superintendent as RW. They have both been effectively cross-
exam ned by the appellant. The above naned wi tnesses have not been able to
explain why in accordance with the normal official procedure the receipt of
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the letter dated 11.8.1999 was not fornmally acknow edged in witing by

ei ther the Executive Engineer as the Conpetent Authority or the Manager of
the office. They al so could not explain why entry in the i nward Regi ster
was not nade on sanme or subsequent day. Merely because in all subsequent
correspondence there in mention of such a letter, the case of respondent
cannot be accepted that in fact on 11.8.1999 the letter was submtted to
the Executive Engi neer. The subsequent correspondence admttedly had taken
pl ace after the election. The docunentary and oral evidence on record cast
a serious doubt on the authenticity of the letter Ex.P18. W are not
prepared to believe that it was handed over to the Executive Engi neer
personal ly on 11.8.1999 as has been sought to be projected on behalf of the
respondent .

Next we consider the authenticity of the affidavit Ex.P7, which is said to
have been subnitted on 13.8.1999, on the alleged instruction of the
Executive Engi neer and two days after the letter dated 11.8.1999 was

al l eged to have been submitted to him W have already hel d above that the
case of the respondent that on 11.8.1999 he had submtted letter Ex.P18 to
the Executive Engi neer cannot be believed. The further case of the
respondent based on that letter of having filed an affidavit on 13.8.1999
on instruction of the Executive Engineer, for the same reason, cannot be
beli eved. In accordance with the laid down procedure, there ought to have
been an entry of this-affidavit in the Inward Register. This omi ssion has
not been expl ai ned by the Executive Engineer. Learned counsel for the
respondent made strenuous effort to persuade us to accept the authenticity
of the affidavit and date of its subm ssion.. Fromthe contents of the
original affidavit attention of the Court is-invited to the portion at the
top of the affidavit having entry of *Notarial Register No.1400 page No. 138
with 'date’ nmentioned as '13.3.1999". It is also pointed out that it
contai ns seal of the Notary. Mich enphasis is laid on the fact that at the
bottom of the affidavit shown-as sworn and notarized on 13.8.1999, there
are initials put of its receipt on 13.8.1999 with seal nentioning office of
the Executive Engineer, Irrigation Project Construction, Division No. 3,
Sul epet h, Tal uk-Chincholi. It is also tried to be shown that the stamp of
Rs. 50 on which affidavit seens to have been prepared through Notary is
shown to have been purchased on the same day i.e. 13.8.1999. It is
submitted that the original contents of the affidavit with the stanp, seals
and initials put for acknow edgnment of its receipt, clearly go to show that
it was a genui ne docunent prepared and presented on the date as shown in

t he docunent.

Havi ng carefully scrutinized the contents of the affidavit and the ora

evi dence of the witnesses examned in respect thereof, we find it difficult
to accept the claimof the respondent that the affidavit (Ex.P7) was
presented in the office of the Executive Engineer on 13.8.1999. W have
not hi ng before us to doubt the records of the Notary but it appears
unbel i evabl e that both, the letter dated 11.8.1999 and affidavit dated
13.8.1999, although subnmitted in the office of the Executive Engi neer

i nstead of havi ng been acknow edged by the concerned Executive Engi neer or
the Manager of the office, would have been, contrary to the nornal officia
procedure, acknow edged by the Accounts Superintendent. The respondent ‘has
very categorically stated in cross-exam nation thus:-

"I do not know who has received the affidavit as per EX RLO and nmade
endorsenent to the said affidavit for having received the sanme since | was
waiting in the office at that tine."

This part of the statenent in cross-exanmination of the respondent nakes it
clear that the respondent hinself was not personally aware as to who had
put initials in the office of the Executive Engineer on the affidavit
marked as Ex. R 10 (a) and acknow edged its receipt (Ex. P. 19). It seens
highly inprobable that at a tinme of presentation both of |etter dated
11.8.1999 and affidavit dated 13.8.1999, the respondent, who was keen to
contest the el ection, would not have insisted on obtaining a separate
formal acknow edgment of the presentation and receipt of the letter and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of

11

affidavit fromthe Executive Engi neer to whomthe docunents are alleged to
have been personally handed over. It is nost unlikely that on such vita
matter concerning his qualification to contest the election the respondent
woul d have felt contended by nerely obtaining initials on his persona
copies of the letter and affidavit which he alleges to have retained with
himfor election purposes.

On the contested i ssue of date of subm ssion of the affidavit, the
Executive Engineer as PW2 in his deposition states:

"This Ex. P7 was subnmitted by the first respondent on 13.8.1999 and it was
recei ved by the Accounts Superintendent in our office.”

The respondent exami ned the Accounts Superintendent Shri Srikant Deshpande
RW2 but the affidavit was not put to himto prove that in the copy of the
affidavit retained by the respondent, at its bottomthe respondent had put
initials by witing "receipt" and date "13.8.1999". The burden of proof
that the affidavit was filed by the respondent in the office of the
Executive Engineer on 13.8.1999 i.e. before the schedul ed date of el ection,
was squarely on the respondent, nore so, when the appellant has |ed

evi dence to prove that affidavit dated 13.8.1999 was never formally

recei ved by the departnment inthe office of the Executive Engi neer on

13. 8. 1999.

In our considered opinion, therefore, the appellant has satisfactorily
proved his case that both the docunents i.e. letter dated 11.8.1999 and
affidavit dated 13.8.1999, were neither formally tendered nor officially
received in the office of the Executive Engi neer on the dates respectively
shown on them The respondent has miserably failed to dispel the doubt
created on the fact and date of subm ssion of the letter and the affidavit.

However, presunming that |etter dated 11th August, 1999 was subnmitted to the
Departnment. Thereafter, an affidavit was filed on 13th August, 1999, yet it
is not possible to hold that the returned candi dates term nated the

subsi sting contract with the Governnent.

A close reading of the contents of letter dated 11.8.1999 (Ex. P. 18),
nmakes its neani ng plain. The respondent thereby clained to have conpl et ed
the work of civil construction awarded to himand on such assunption, he
requested for issuance of a 'No Dues Certificate'. The said letter as its
| anguage makes apparent was witten on an understanding on'the part of the
respondent that he had fully perforned the contract. |t appears, he wanted
to bring his case within the Explanation (quoted above) appended bel ow
Section 9A of the Act which provides that for the purposes of Section

9A, 'where a contract has been fully perfornmed by the person by whomit has
been entered into with the appropriate governnment, the contract shall be
deenmed not to subsist by reason only of the fact that the governnent has
not perforned its part of the contract either wholly or in part’.

The contents of the letter on a plain readi ng does not convey an intention
on the part of the respondent to unilaterally terninate the contact

regardl ess of the fact whether it has been conpleted partially or fully. On
behal f of the respondent |earned counsel placed heavy reliance on the

| anguage enpl oyed in paragraphs 4 & 5 of the affidavit dated 13.8.1999 (Ex.
P7). It is pointed out that in those paragraphs of the affidavit clear
nention has been made of the fact that respondent had al ready nade earlier
an application to termnate the subsisting contract between himand the
Government of Karnataka. It also contains intimation to the Government to
take up the bal ance work at the risk and cost of the Contractor. On the
above-descri bed | anguage of the affidavit, it is submtted that the
contract was unilaterally put to an end.

We have already held that the genui neness of the affidavit and its
subm ssion on 13.8.1999 is in grave doubt. W have rejected the case that
letter on 11.8.1999 and affidavit on 13.8.1999 were tendered in the office
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of the Executive Engineer. The reference in paragraph 4 of the affidavit to
an ''earlier application of the respondent to terninate the subsisting
contract is to none other than the letter dated 11.8.1999 Ex. P. 18. It is
not the case of the respondent that before 13.8.1999 any other letter,
apart fromthe one-dated 11.8.1999 (Ex. P.18) had been submitted by the
respondent. The reference in the affidavit dated 13.8.1999, therefore, is
undoubtedly to the letter dated 11.8.1999 Ex. P. 18. The contents of the
|atter, as we have understood and hel d above, nerely show a desire to
obtain 'No Dues Certificate’ on a claimthat contract had been fully
performed. In the affidavit, a part of the statement made is contrary to
the contents of the letter. In the letter, it is stated that the contract
has been "conpl eted" whereas in the affidavit, it is stated that it "has
been executed partially". In the last part of the affidavit reference is
nade to the application earlier nmade to termnate the contract as the
Contractor intended to contest the election. The letter and affidavit were
clearly with a view to request the departnental authorities to take action
on their part to formally termmnate the contract with cost and expenses to
be borne by the Contractor. None of the two documents fromthe | anguage
enpl oyed therein seemto the convey an unequivocal intention on the part of
the contractor to term nate the contract by treating the sanme as the breach
of it on his part.

On behal f of the respondent, reference was nade and reliance placed on the
decision of this court in the case of Prakash Khandre v. V.K Khandre, JT
2002 Supp. 1 SC 317 to which one of us Brother MB. Shah J, was party and
who had delivered the opinion on behal f of the Bench. W have | ooked into
the case of Prakash Khandre (supra). It is clearly distinguishable on the,
basis of contents of the letters and notices exchanged therein which

i ndi cated a very cl ear unequivocal intention on the part of the contractor
to term nate the contract regardless of the consequences of the breach

In the case of Prakash Khandre (supra), in one of the letters of the
contractors sent to the departnent before the date of election, it was
i ndi cated clearly as under: -

"As you may be aware the El ection Comm ssion of India has issued the

cal endar of events. The |last date for subnmitting the nomination is
18.8.1999. For the reasons beyond ny control, | would not conplete those
works and | will not be in a position to conplete the aforesaid work on or
before 18.8.1999. R ght to contest the election is ny fundanental right. |
want to exercise that fundanental right by contesting the ensuing assenbly
el ection. In view of Section 9A of the Representati on of People Act, 1951
the existing contract between ne and the governnent is causing ne undue
hardship and is conming in the way of my contesting the ensuing assenbly

el ection. Having regard to various facts and circunmstances, | have decided
to request you to termnate all the existing contracts subsisting between
me and the government forthwith. Further, | request you to cancel 'y

registration as class-1 contractor with the department thereby putting an
end to any sort of subsisting contractual relationship between ne and the
government. Further, there are several contractors in Bidar district who
are ready and willing to undertake the said work and conpl ete the sane on
the same rates and conditions which is given to me in the subsisting
contract between ne and the government."

Inis on the basis of the contents of such letters and other letters
exchanged between the parties that the court in case of Prakash Khandre
(supra) canme to the foll ow ng conclusion:-

"From the evidence and the correspondence produced between the appell ant
and the departnment, it is crystal clear that the appellant term nated the
subsisting contracts and the departnents accepted it. Hence, contracts were
brought to an end by the parties. Departnent also pernitted the renmining
works to be carried out by Mallikarjun Khandre. In this view of the matter,
the finding given by the H gh Court that work of effective inprovenment and
asphal ti ng of Hal burga- Bawgi - Kant ana road conti nued and, therefore,
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contract was subsisting is erroneous."”

On the above nentioned peculiar features of the case of Prakash Khandre
(supra), the decision rendered by this court in that case is of no

assi stance to the respondent in supporting his case that, well before the
date of el ection, he had unequivocally term nated the contract subsisting
bet ween him and the departnent. In the case before us, contents of the
letter dated 11.8.1999 (Ex. P. 18), do not contain any intention to
termnate the contract. It contains only a request for issuance 'No Dues
Certificate’ on the assunption that the work has been conpleted. The
affidavit alleged to have been submitted by the respondent two days
thereafter only nakes mention of the earlier letter, and desires action on
the part of the governnment for termnating the contract. The foll ow ng
contents of the affidavit very clearly convey such intention :-

"I humble state that, | intend to contest the ensuing el ection of Karnataka
Legi sl ative Assenmbly, | submitted the application to termnate the

subsi sting contract between the government of Karnataka and the said
application is under consideration. Balance work, if any, may be taken up
at nmy risk and cost for which | am agreed."

[ enphasi s suppli ed]

Assum ng, therefore, that the letter (Ex. P. 18) and the affidavit (Ex.

P.7) were in fact subnmitted on the dates nentioned respectively in them it
is not possible to cone to the conclusion that respondent as contractor had
on his part ternminated the contract by withdrawing fromthe contract and
thus conmitting a breach. The contents of both the docunments clearly desire
an action on the part of the government of termnating the contract. The
conclusion in the case of Prakash Khandre (supra) turned on the contents of
the letters and notices exchanged therein and is clearly distinguishable on
peculiar facts therein as di scussed above.

There is anpl e docunmentary and oral evidence to show that the contract cane
to be termnated legally and formally only after a proposal was noved by
the Executive Engineer in that direction. Such proposal was initiated by
Executive Engi neer only on 8.2.1999 (Ex. P9) which was foll owed by proposa
of Superintendi ng Engi neer to the Chief Engineer by letter dated 3.2.2000
Ex. P10. Exchange of correspondence then took place inter se between SE and
the Chief Engineer (Ex. P11 to Ex. P. 13]. In-all the above inter-
departnmental conmunications it has been stated that the Contractor had not
conpl eted 10% of the work awarded to him The Chi ef Engineer granted fornma
perm ssion for rescinding the contract only on 5.9.2000 by his

conmuni cation (Ex. P21) to that effect sent to the S.E. These facts have
been confirmed in the deposition of the Chief Engineer of the project on
the basis of records shown to hi mwhen he was exani ned as PW.

Thus, we find that there is neither unilateral nor nutual termnation of
subsi sting contract by respondent no. 1. In the affidavit dated 13 August,
1999, it was stated that his application or request for termnation of
contract was "under consideration" of the department. Unless there was
acceptance of the said request by the departnment, it could not be said that
the contract stood term nated by nutual consent. The departnent accepted
the request made by the respondent only in Septenber, 2000. To support the
case of unilateral term nation of the contract, as advanced by the | earned
counsel on behalf of the returned candi date before us, there is nothing on
record except the pleas devel oped step by step which varied fromthe stage
of filing witten statenent to oral evidence and thereafter at this
appel | at e st age.

Thus, on appreciation of docunmentary and oral evidence on record, we find
that the H gh Court committed serious error in comng to the concl usion
that the letter and the affidavit nentioned above were subnitted by the
respondent to the office of Irrigation Departnment of the State and
resultantly there was unilateral or bilateral term nation of the contract.
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Qur conclusion is that the returned candi dated suffered a disqualification
under Section 9A of the Act for contesting the election as the contract
between himand the Irrigation Departnment of State of Karnataka subsi sted
for 10 per cent of remaining work. His election is, therefore, liable to be
set aside on the ground nade out under Section 100 of the Act.

In the result, this appeal succeeds and is allowed. The order of the Hi gh
Court dated 10th April 2001 passed in Election Petition No. 13/99, is
hereby set aside.

The el ection of the respondent as Returned Candi date to the Karnataka
Legi sl ative Constituency No. 5, Hummabad is declared to be void. The
necessary intimation of the result of this appeal be sent to the El ection
Comm ssion, the Speaker-or the Chairman of the State Legislature of
Karnat aka State in accordance wth Sub-section (2) of Section 116-C for
taking further steps in accordance with | aw. The appellant shall be
entitled to the costs of the petition. Counsel’s fee - Rs. 10,000 if pre-
certified,




