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ACT:

Income-tax Act (11 of 1922), s. 24(2)(ii) as anended in
1955--Loss sustained by a partner in adissolved firm if
can be set off against profit earned in-another firmin the
subsequent year.

HEADNOTE:

The assessee carried on two businesses in Bidi |eaves as
partner in two different firns. The first firm consisted of
two partners, and the second of four; both these firns were
assessed to incone tax separately and it was admtted that
the two firns had nothing to do wiith each other. The first
firm sustained |osses and was  dissolved. The  assessee
clainmed that the |osses sustained by himin the previous
year (sustained in the first firn) should be carried forward
and set off against his profit in the subsequent vyear
(earned in the second firn) under s. 24 (2) (ii) of “the
I ncome-tax Act, 1922 as the assessee carried on the business
in Bidi |eaves during that year. The Incone-tax O ficer
rejected the claim and his order was. upheld by the
Appel | ate Assi stant  Conmi ssi oner. But the Appel | ate
Tri bunal accepted the claimand the question was answered by
the High Court in the assessee’s favour. The Revenue
appealed to this Court and contended that for getting the
benefit under s. 24(2) (ii) the same concern or partnership
which carried on in the previous year should continue to
function in the year of assessnent.

HELD : The appeal nust be di sm ssed.

In order to get the benefit of s. 24 (2) (ii) of the Act
especially after the amendnment nmade by the Finance Act 1955
it was not necessary that the assessee should carry on the
sane business in the year of assessment. The change in the
| anguage of the provision substituted by the Amending Act
was significant and all that the assessee had to show was
that the business in which |loss was originally sustained
continued to be carried on by himin the assessnent year

If the first partnership was dissolved it did not nean that
his business in Bidi |eaves cane to an end so long as he
continued to do that business either individually or in
partnership with others. During the assessment year in
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guestion he was carrying on that business in partnership
with three others. According to the provisions of s. 24(2)
as they stood before the anmendnment nmade by the Finance Act
of 1955 he continued to carry on the same business but for
the purpose of the present case s. 24(2) (ii) as it stood
after the anendment was relevant and on the plain [|anguage
of the aforesaid provision the business in which the |oss
was originally sustained was continued during the assessnent
year. The word "busi ness" has been defined ins. 2(4) of
the Act as including any trade, comrerce or manufacture or
any adventure or concern in the nature of trade, comerce or
manuf acture. These words are of wide inport the wunderlying
i dea being of continuous exercise of an activity. In the
pr esent case, the business did not depend on t he
constitution of a partnership firmthrough which it was
carried on nor could it come to an end so long as the
assessee carried on the same systematic or organi sed course
of activity with 'a set purpose. [786 G -787 C

783

Whien the profits of a registered firmare ascertained, the
assessee for the purpose of paying tax is not the registered
firm but each partner of that firm The identity of the
busi ness for the purpose of 's. 24(2)(ii) does not change by
reason of the change in persons who carry on that business
since it continues/'to be carried on by the sane individual
A set off for |loss which had been carried forward from the
earlier years under the provisions of s. 24 would only be
available to the individual partner who had suffered the
| oss and not to the other partners of the firmor the firm
[ 787 F]

Narain Swadeshi Waving MIlls v. Comm ssioner of Excess
Profits Tax, [1954] 26 |.T.R 765, 773, Dwarkadas Leel adhar
v. Commi ssioner of Incone-tax, Kerala, 47 |.T.R 619, S
Narai n Si ngh v. Conmi ssioner of Incone-tax, Delhi, 66 |I.T.R
341 and Sitaram Mdtiram Jai n v. Conmm ssioner of |ncone-tax,
43 |.T.R 405, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No.~ 1057 of

1966.

Appeal fromthe judgnent and order dated April 17, 1964 of

the Andhra Pradesh Hi gh Court in Case Referred No. 48  of

1962.

S. Mtra, R N Sachthey and B. D. Sharma, for the

appel | ant .

S. T. Desai and K. Jayaram for the respondent.

The Judgrment of the Court was delivered by

Grover, J. This is an appeal by certificate froma judgnent

of the H gh Court of Andhra Pradesh answering the “foll ow ng

guestion referred to it by the Tribunal arising Qut of the

assessnment of the assessee for the assessment year 1956-57

inthe affirmative and in his favour
"Whet her the assessee is entitled under the
provi sions of Section 24(2) of the Act to set
of f his share of unabsorbed | oss ambunting to
Rs. 24,532 fromthe dissolved firmto Ms. A
Dhar ma Reddy, Morthad brought forward fromthe
assessnment year 1955-56 against his other
busi ness incone for the assessment year 1956-
57."

The assessee is an individual whose only sources of incone

were his shares in several partnership concerns. Apart from

the firns which carried on other businesses there were two
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firms which carried on the business in Bidi |eaves. The
first was styled as Ms. A Dharma Reddy, Morthad. The
second firmwas called A. Dharma Reddy & Co., Ditchpally.
The first partnership was dissolved on March 31, 1955 but
the second one continued during the assessnent year 1956-57.
During the assessnment year 1955-56 the assessee sustained a
loss of Rs. 30,255 in the first firm As he was carrying on
several other businesses, after the necessary set off the
total loss sustained by himfor that year came to Rs.
24,532. During the assessnent year 1956-57 the

784

assessee’s profit in the second firmwas estimted at Rs.
11,853 and his total taxable inconme was assessed at Rs.
28,758 for that assessnent year. As the assessee carried on
the business in Bidi |eaves during that year he clainmed that
the loss sustained by himin the previous year viz.,
assessment year 1955-56 should be carried forward and set
of f against his profit in the subsequent year 1956-57 under
S. 24(2)(ii) of thelncome tax Act 1922, hereinafter called

the "Act". ~The Incone tax Oficer rejected the claim Hi s
view was that the set off could be allowed only if the
busi ness, profession or vocation in which | oss was

originally sustained continued to be carried on by the
assesssee during the rel evant assessnent year. According to
him the business i'n which the |oss of Rs. 30,255 had been
incurred had ceased to exist because of the dissolution of
that firm on March 31, 1955. The Appellate Assistant
Conmi ssioner in appeal considered the constitution of the

two firns. The first consisted of two partners in which
originally the 1loss had occurred and whichhad ceased to
exist in the relevant assessnent year. The second firm

agai nst whose incone the |oss was sought to be set off
consisted of four partners. Both the firns had filed
separate returns and were assessed separately for the
assessnment year 1955-56. The assessee had admitted in a
latter dated Septenber 16, 1960 that the two firnms had
nothing to do with each other and there was no material to
show t hat the business of the dissolved firmwas taken over
by the other firm The Appellate Assistant Comni ssioner
therefore, cane to the conclusion that the business in which
the |l oss was originally sustained could not be said to have
continued during the assessnment year 1956-57.  The assessee
took the matter to the Inconme tax Appellate Tribunal ~ which
upheld the contention ’'of the assessee that the sane
busi ness of Bidi |eaves continued during ~the, ~ assessnent
year. According to the Tribunal the assessee was carrying
on two businesses in Bidi |eaves as partner in two different
firms. One of these firns was dissolved but he continued to
carry on the same business in conjunction wth his co-
partners in the year under appeal. The H gh Court _disposed
of the natter in a fairly sinple way. It was observed
"When a firmcarries on business. it | is a
busi ness carried on by the partners of  that
firmand the individual partners of that  firm
are assessed to tax. Wen the profits of a
registered firmare ascertai ned, the assessee,
for the purpose of paying the tax, is not the
registered firm but each partner of the
registered firm In the present case, it was
in the business in the beedi |eaves that the
assessee sustained a loss for the assessnent
year 1955-56. He carried on the sanme busi ness
in beedi |eaves during the accounting vyear
1955-56 i.e., the assessnment year 1956-57
though in partnership
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with others. Entering into partnership wth
another in one case and three others in the
other case, was only the mpde of carrying
busi ness; but the business is the sane
business viz., trade in beedi |eaves.
Section 24 (2) (ii) does not require that the
busi ness shoul d be continued to be carried on
for the assessnent year in question by the
same concern or partnership or firmas in the
previous year when the loss was originally
sustai ned by the assessee. The only condition
prescribed by that clause is that the sane
busi ness nmust be continued to be carried on by
"him (the assessee)".

In order to dispose of the contentions of the
| ear ned counsel for t he | ncone t ax
Comm ssioner who iis the appellant before us it
is necessary to set out the relevant statutory
provi sions. Before the anendnent nmade by the
Fi nance Act of 1955 s. 24(2), was as follows

"(2) \Where any assessee sustains a |oss of
profits or -gains in any year, being a previous
year / not earlier than the previous year for
the assessnment for the year ending on 31st day
of March, 1940, in any business, profession or
vocation, and the |oss cannot be wholly set
of f under sub-section (1), so nuch of the |oss
as is not so set off or the whole loss where
t he assessee had no ot her head of income shal
be carried forward to the follow ng year and
set off against the profits and gains, if any,
of the assessee from the same busi ness,
prof ession or vocation of that year..........
Sub-section (2) of s. 24 was substituted by S
16 of the aforesaid Finance Act. The materia
portion was in the following terns : -

"(2) \Where any assessee sustains-a |oss of
profits or rains in any year, being a previous
year not earlier than the previous year for
the assessment for the year ending on the 31st
day of March 1940, in any business, profession
or vocation, and the | oss cannot be wholly set
of f under sub-s. (1), so much of the |oss as
is not set off or the whole loss where the

assessee had no other head of income shall be
carried forward to the foll owi ng year, and

(1)
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(ii)where the | oss was sustained by himin any
ot her business, profession or vocation, it
shall be set off against the profits and

gains, if any, of any business, profession or
vocation carried on by him in that vyear
provided that the business, profession or
vocation in which the loss was originally
sust ai ned continued to be carried on by himin
that year."
The argunents of the | earned counsel for the appellant are
based mainly on the fact that the partners of the two firns
were different although the assessee was a partner of both
the firnms. It is contended that since the first firm was
di ssolved on March 31, 1955 it could not be said that the
business in which the | oss was sustained continued to be
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carried on by the assessee during the assessnment year 1956-
57 within the neaning of s.24(2)(ii) of the Act. For
getting the benefit under that section it was essential that
the business in which the loss was sustained should be
continued to be carried on for the assessnent year in
guesti on. This means that the sane concern or partnership
which carried on the business in the previous year should
continue to function in the year of assessnent.

There is no warrant for the proposition put forward on
behal f of the appellant that in order to get the benefit of
S. 24(2) (ii) of the Act especially after the amendnent nade
by ’'the Finance Act 1955 the assessee should carry on the
sane business partnership in the year of assessnent. The
channge in the | anguage of the provision substituted by the
Anmending Act is significant and all that the assessee has to
show is that the business in which loss was originally
sustained continued to be carried on by him in t he
assessment.  year, Now, in the present case, the assessee
carried on the business in bidi |eaves apart from other
busi nesses.~ Thi s busi ness he was doing in partnership wth

anot her person. Nevert hel ess the business was of taking
contracts in respect of or dealing in bidi [|eaves, This
busi ness he could do-either individually or in partnership
with some one else. ~ If the first partnership was dissolved

it did not nmean that hi's business in bidi leaves, cane to an
end so long as he continued to do that business either
individually or in partnership with others. During the
assessnment year in question he was adnmittedly  carrying on
that business in partnership with three others. It could
well be said that even according to the provision of s.
24(2) as they stood before the anendment nmade by the
Finance Act of 1955 he continued to carry  on ‘the sane
busi ness but for the purpose of the present case it is s.
24(2) (ii) as it stood after the amendnment which is rel evant
and we fail to see on the plain|anguage of the aforesaid
provision how it could be held that the business in which
the 1 oss was originally sustained was not con-
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tinued during the assessnent vyear 1956-57. The wor d
"busi ness" has been defined in s. 2 (4) of the Act as
i ncl udi ng any trade, conmerce or -nanufacture or any
adventure or concern in the nature of trade, comerce or
manuf acture, These words are of wide inport the wunderlying
idea being of continuous exercise of an activity. As
pointed out by S. R Das, J. (as he then ~was) in Narain
Swadeshi Weaving MIls v. Conmi ssioner of « Excess  Profits
Tax(1l), the word ", business" connotes, some real substantia
and systematic or organised course of activity [ or conduct
with a set purpose. The systematic or organised course of
activity of the assessee, in the present case, consisted of
dealings or taking of contract in bidi |eaves. That
busi ness did not depend on the constitution of a partnership
firmthrough which it was carried on nor could it conme to an
end so long as the assessee carried on the sane systenmatic
or organi sed course of activity with a set purpose.

The conputation of a partner’s share in the firnis profits
is dealt wth by s. 16(1) (b). The proviso thereto |ays
down that if his share was conputed as a | oss such |oss may
be set off or carried forward and set off in accordance with
the provision of s. 24. Under s. 23 (5) when the assessee is

a registered firmand the total incone of the firm has
been assessed under sub-ss. (1), (3) or (4) as the case
may be, the total incone of each partner of the firm

i ncluding therein his share of its incone, profits and gains
of the previous year shall be assessed and the sum payable




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 7

by himon the basis of such assessnent shall be determ ned.
There is a proviso which says that if such share of any
partner is a loss it shall be set off against his other
incone or carried forward and set off in accordance with the
provisions of S. 24. The Hi gh Court was right in saying
that when the profits of a registered firmare ascertained
the assessee for the purpose of paying the tax is not the
regi stered firmbut each Partner of that firm |In a nunber
of decided cases it has been held that the identity of the
busi ness for the purpose of s. 24(2)(ii) does not change by
reason of the change in persons who carry on that business
since it continues to be carried on by the sane individual
The Kerala Hi gh Court in Dwarkadas Leel adhar v. Comm ssioner
of Incone tax, Kerala (2) held that where a registered firm
which was working at aloss was dissolved and one of the
partners continued the same business as a sole proprietor he
Was entitled to set off his share of the loss incurred by
the firm against the profits accruing to him from the
busi ness ‘as a sole proprietor.” The Del hi High Court in S.
Narai n Si'ngh v. Conmi ssioner ’of Income tax, Delhi(3) had to
deal with-a case where an assessee had taken certain |iquor
contracts and carried on the business of sale of liquor in
hi s’ individual name and sustained | osses. Subsequently

(1) [1954] 26 1,T.R 765, 773. (2) 47 T.T.R 619,
(3)66 I.T.R 34 1,
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he carried on the sane business with 10 other persons and
sought to set off ‘the previous | osses against  the profits
made in the accounting year. Referring to the meaning the
construction of the words "sane business" as they stood in
S. 24(2) before the amendnent made by the Finance Act of
1955, it was held that the assessee was entitled to carry
forward the |osses for the previous year and have them set
of f against the share of his incone of the registered firm
during the assessnent year because the business’ in which
the | oss was sustai ned was the sane business.

In both the above cases reference was nmade to the /decision
of the GQ@jarat Hgh Court in Sitaram Mtiram Jain v.
Conmi ssi oner of Incone-tax(1l). |In that case an assessee had
incurred losses in a business carried on by himas the sole
proprietor and a registered firmof which he was-a partner
took over that business as a running concern.  The question
was whet her he could have the | osses incurred by himin the
busi ness which he carried on as the sole proprietor  carried
forward and set off against his share of the profits of the
registered firm After referring to s. 24(2) (ii) and s. 23
(5) it was observed, what has to be determined in the case
of aregistered firmis the total incone of each partner in
the firmas the individual partners are assessed to tax 'and
not the firmas such. A set off for loss which had been
carried forward fromthe earlier years under the provisions
of s. 24 would only be available to the individual partner
who had suffered the | oss and not to the other partners of
the firmor the firm

In our judgnent there could be no manner of doubt that the
business in which the I|oss had been sustained by the
assessee when he was a partner of the first firmwhich was
di ssol ved on March 31, 1955 continued to be carried on by
him in partnership wth three other persons during the
assessment year 1956-57, the business, as stated before,
being of dealing in or entering into contracts in respect of
bidi |eaves. The node in which he carried on the business
in bidi |eaves was one of taking other persons as partners’.
He did not stop doing that business in the assessment year
i n question.
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The view taken by the High Court, in the present case, is
unexcepti onabl e and nust be upheld. The appeal fails and it
is dismssed with costs.

Y. P.

(1) 43 1.T.R 405,

Appeal dism ssed.
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