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ACT:

Central Excises and Salt Act, 1944.--Section 11-A provi-
so 35L and First Schedule Itenms 52 and 68--Wet her goods in
guestion were nuts being nere fasteners or end fittings and
integral parts of diesel engine pipes--Classification of
goods manuf act ur ed-functi onal approach to identity of
goods- - Whet her there was suppression of facts by the asses-
see--A question of fact----Tribunal free to fix guantum of
penal ty.

HEADNOTE

The appellant-conpany applied for a requisite centra
excise |licence for manufacture of ‘goods falling under Tariff
Item 68 and for the purpose of such goods L-4 |icence was
al so furnished and al so the requisite ground plans of the
factory in which the various goods were nanufactured. The
excise authorities granted L-4 Ilicence. The appel | ant
clainmed benefit of exenption of Notification No. 89/79-CE
dated March 1, 1979. The classification list submtted by
the appell ant was approved by the Assistant Collector by his
letter dated May 25, 1979. For the period April 1, 1979 to
June 30, 1979 the appellant filed his RT-12 for assessnent
which was also finally assessed without any protest or
objection. As the appellant claimed that his ([ goods were
whol Iy exenpted by virtue of notification No. 89/79-CE dated
March 1, 1979, the appellant wote to the Superintendent
asking for dispensation fromfiling RT-12 every nmonth. The
Superi ntendent inforned the appellant that it need not file
RT-12, but should informthe excise authorities nonthly by
means of a sinple letter the total clearance effected in the
nonth in question.

Thereafter, the appellant submitted classification |ist
in 1980, 1981 and 1982 and clainmed benefit of exenption
under notification No. 105/80-CE dated June 19, 1980. The
Assi stant Col |l ector approved the classification list.

The Central Excise Oficer attached to the preventive
branch visited the factory in July 1982 and exam ned the
products nanufactured by the appellant. In January 1983, a
show cause notice was issued to the appellant asking it to
show cause as why excise duty should not be demanded under
Tariff Item52 in respect of the piece of nuts manu-
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factured and renpved by the appellant during the period
April 1, 1981 to July 19, 1982 without paynent of appropri-
ate excise duty thereon, and al so to show cause why penalty
should not be inposed for failure to obtain the requisite
L-4 licence under Tariff Item52 and to show cause why the
mat eri al seized on August 26, 1982 should not be confiscat-
ed.

The appel | ant showed cause and drew the attention of the
authorities to the fact that the goods in question were not
nuts but end products or connectors for |ubricating purposes
and as such were integral parts of Diesel Engine Pipes
failing under Tariff item68.

The Collector of Central Excise passed orders on July
16, 1984 holding that fittings were nuts classifiable under
Tariff Item 52, and that appropriate duty on the clearance
ef fected by the appellant during the period April 1, 1981 to
July 19, 1982 should be paid and the seized goods were
liable to confiscation but in Lieu thereof a redenption fine
of Rs.4,000 could be paid. The Collector also inposed a
penalty of Rs. 1 |akh

The appellant went up in appeal before the Tribunal
which partly allowed the appeal and partly upheld the order
of the Collector.  Wth regard to classification of the
different fittings was concerned, it was held that the
classification shoul d have been as nuts under Tariff Item 52
of the Central Excise Tariff. It further -held that the
appel l ant was guilty of suppression and therefore rejected
the submission of the appellant that the show cause notice
was barred by tinme. It, however, reduced the amunt of
Penalty inposed by the Collector from Rs. 1 lakh to
Rs. 50, 000.

The appellant appealed to this Court by special ' |eave.
In the appeal to this Court, on the question whether the
goods nanufactured by the appellant were end products or
connectors for lubricating purposes and as such were |inte-
gral parts of the Diesel Engine Pipes failing under Tariff
Item 68 as clainmed by the appellant or nuts classifiable
under Tariff Item 52.

Di sm ssing the appeal

HELD: 1. The Tribunal was right in classifying the goods
under Tariff Item52 of the Central Excise Tariff and in
upholding the denand of the duty for a period beyond six
nonths as contenplated by s. 11-A of the Act. The Tribuna
duly gave benefit of the exenption notificationin respect
of the goods which had been exported. [878F]
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2(a) The Tribunal was right in upholding the demand of
duty for a period beyond six nmonths as contenplated by
section 11-A of the Act. [878F]

2(b) \Whether there was any fraud, collusion, wlful
m s-statement, or suppression of fact, for the departnment to
be justified to claimduty beyond a period of six nonths
under the proviso to section 11-A of the Act is a question
of fact. [878B]

2(c) The appellant. was both buying and selling these
nuts and as such there was no concei vabl e reason why these
nuts were described as end-fittings in the declaration to
the Departnent. |In the declaration it was so described.
[ 878C- D]

2(d) The fact that the officers of the Department visit-
ed the factory of the appellant and they should have been
aware of the production of the goods in question, was no
reason for the appellant not to truly and properly describe
these goods. [878D E]
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2(e) Not only did the appellant, as found by the Tribu-

nal, not described these goods properly, but also gave a
m sl eadi ng description. [878E]
3. The Tribunal on appraisement of all the nmaterials,

held that these were nuts nmanufactured by the appellant.
Such finding cannot be said to be wong or perverse. It was
arrived at after giving opportunity to both the parties and

considering all relevant naterials. There is no cogent
ground to sustain any challenge to the findings of the
Tribunal. The Tribunal has considered all the relevant

evi dence, and not ignored any rel evant piece of evidence. It
had applied the correct principle of |law applicable to the
determ nation of the question. It has also applied the test
of comrercial identity of the goods and exami ned the natter
fromthe angle of the conduct of the appellant. These find-
ings of the Tribunal cannot be assailed in appeal under
section 35L of the Act. [875E; 877B-C|

4. The Tribunal having come to the conclusion that there
was deliberate suppression or wong statement, it follows
automatically that the Tribunal was justified in upholding
the inposition of penalty. The quantum of penalty was a
matter which the Tribunal was free to fix as it thought fit,
as the justice of the case demanded. Nothi ng has been shown
that the concl usion was bad. [878G H, 879A]
873

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 223 of
1989.

From the Judgnent and Order dated 31.10.88 of the Cus-
toms Excise and Gold (Control) Appellate Tribunal, New Del hi
in Appeal No. E. 12068/84 Bl (Order No. 432/88-Bl).

Soli J. Sorabjee, A N Haksar, Ravinder Narain, P.K Ram
and D.N Msra for the Appellant.

The judgrment of the Court was delivered by

SABYASACHI MUKHARJI, J. This is an appeal under section
35-L of the Central Excises & Salt Act, 1944 (hereinafter
referred to as ’'the Act’). against the order dat ed
31.10.1988 passed by the Custons, ExciSe & Cold  (Control)
Appel late Tribunal (hereinafter referred to as 'the Tribu-
nal " ).

The issue involved in this appeal mainly relates to the
classification of the goods, namely, whether the products of
the appellant in this case were end-fittings or nuts? The
guestion was whether the goods were classifiable under
Tariff Item 52 or Tariff Item68 of the erstwhile First
Schedul e to the Act.

The appellant applied for requisite central excise
licence for nmanufacture of goods falling under Tariff Item
68 and for the purpose of such goods L-4 licence was also
furni shed, and also the requisite ground plans of the facto-
ry showi ng the requisite sanction of the factory in which
the various goods were manufactured. The excise authorities
granted L-4 licence. The appellant contends that the sane
was done after verifying the ground plans. Necessary cl assi -
fication list was supplied on 22nd March, 1979 for approva
by the excise authorities and the appellant claimed benefit
of exenption of notification No. 89/79-Central Excise dated
1.3.79. The said classification |list submtted by the appel -
lant was approved by the Assistant Collector of Centra
Excise by his letter dated 25th May, 1979. For the period
from 1.4.79 to 30.6.79, the appellant filed his RT-12 for
the assessment, which was also finally assessed w thout any
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protest or objection. Inasnuch as, the appellant clained
that its goods were wholly exenpted by virtue of the notifi-
cation No. 89/79CE dated 1.3.79, the appellant wote to the
Superintendent of Central Excise asking for dispensation
from filing RT-12 every nonth. The Superintendent by his
order inforned the appellant that it need not file RT-12,
but shoul d inform

874

the Excise Departnent nmonthly by neans of a sinple letter
the total <clearance effected in the nonth in question

Thereafter, the appellant submitted classification lists in
1980, 1981 and 1982 in respect of the said goods and cl ai ned
the benefit of the exenption under notification No. 105/80-
Central Excise, dated 19.6.80, which was a subsequent noti -
fication. The Assistant Collector of Central Excise duly
approved the said classification lists. It is stated that
the Central Excise Oficers attached to the Preventive
Branch ~visited ~on or around 13.7.82, the factory of the
appel l ant ©~ and exam ned the products manufactured by the
appel | ant. The excise authorities once again, it is stated,
visited the factory of the appellant on 20th July, 1982.
However, on 17th .January, 1983, a show cause notice was
issued to the appellant asking it to show cause as to why
exci se duty should not be demanded under Tariff Item52 in
respect of 14,88, 838 pieces of nuts nmanufactured and renoved
by the appellant during the period 1st ‘April, 1981 to 19th
July, 1982 without paynent of appropriate exci se duty there-
on. It was further stated in the show cause notice to show
cause why penalty shoul d not be inposed on the appellant for
failing to obtain the requisite L-4 licence wunder Tariff
Item 52 in respect of the said goods and for failing to file
price lists and classification lists inrespect thereof and
further to show cause why the material seized on 26th Au-
gust, 1982 should not be confiscated. The appellant' showed
cause, and drew attention to the Indian Standard Institution
publication for specification of H'gh Pressure Connection
nmeant for lubricating arrangenment of oil in Fuel I'njection
Equi prent for Di esel Engi nes which according to the appel-
lant, showed that the goods in question were not™ nuts but
end products or connectors for |ubricating purposes and as
such were integral parts of the Diesel Engine Pipes falling
under Tariff Item 68.

On 16th July, 1984, the Collector of Central ~Excise
passed orders holding that fittings were nuts classifiable
under Tariff Item 52 and that appropriate duty on the clear-
ances effected by the appellant during the period 1st April
1981 to 19th July, 1982 should be paid, and that the seized
goods were liable to confiscation but in Ilieu thereof a
redenmption fine of Rs.4,000 could be paid wthin  three
nonths, the exports effected indirectly by the appellant
were not entitled to benefit of Notification No. -89/79-CE
and, therefore, the differential duty in respect of | those
cl earances was payable under Tariff Item 68 and that the
show cause notice was not barred by tine. The Collector,
accordingly, inposed a penalty of Rs. 1 |ac.

Aggri eved thereby, the appellant went up in appea
before the Tribunal. The Tribunal partly allowed the appea
of the appellant and
875
partly wupheld the order of the Collector. So far as the
question of classification of the different fittings was
concerned, the Tribunal held that the classification should
have been as nuts under Tariff item52 of the Central Excise
Tariff. The Tribunal also held that the appellant was guilty
of suppression and therefore rejected the subm ssion of the
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appel | ant that the show cause notice was barred by tinme. The
contention of the appellant in respect of the benefit of
exenption being available to the extent of export effected
indirectly on the basis of the earlier decision of the
Tri bunal , was accepted by the Tribunal and the order of the
Collector was nodified to that extent. The Tribunal also
reduced the anount of penalty inposed by the Collector from
Rs. 1 lac to Rs.50, 000.

Aggri eved thereby, the appellant is in appeal before this
Court. The first contention that was agitated before us and
which was decided against the appellant in the order of
Tribunal is, whether the goods in question involved in this
appeal were classifiable under Tariff Item52 of the Centra
Excise Tariff or whether these goods were classifiable under
Tariff Item 68. The Tribunal noted that these goods were
described as ’'nuts'~ by the Consultant on behalf of the
appellant in the argunents subnitted before the Tribunal
The appellants were  purchasing nuts, both threaded and
unthreaded, and the latter being threaded, this was to be
taken for captive consunption. Therefore, it was contended
on behalf of the appellant that the function of such nuts
was not merely fastening but also facilitating the flow of
oi | under high pressure wi-thout |eakage. It was enphasised
that these nuts were | eak proof. The Tribunal on appraise-
ment of all the materials, held that these were nuts manu-
factured by the appellant. It was evident from the Tribu-
nal’s judgnment that the appellant was itself purchasing,
both threaded and unthreaded nuts as such and the unt hreaded
nuts were threaded by the appellant. Apart from captive
consunption, sonme of these nuts were also sold as nuts to
outside parties. These facts were found by the Tribunal and
recorded in its order. The Tribunal in-those circunstances
was of the viewthat it was difficult to accept the ' appel -
lant’s contention. The inpugned -goods were comrercially
known and bought and sold as nuts. It is true that specifi-
cation of the Indian Standard Institution was drawn atten-
tion to. But there was evidence, (as noted by the Tribunal
about the comercial indentify of these goods. If /these
goods not being defined as such and are comrercially’ known
as nuts, as found by the Tribunal then, in our opinion, such
finding cannot be said to be wong or perverse. Such finding
was arrived at after giving opportunity to both the parties
and considering all relevant materials. Such finding cannot
be assailed in this appeal
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The functional approach to the identify of the goods as
canvassed by the appellant was al so duly considered by the
Tribunal. It was contended that the function of the nuts was
not only to fasten but also to enable the flow of oil ~ under
hi gh pressure without |eakage. But the Tribunal noted that
the flow of oil is possible only after nuts are fastened. To
that extent, according to the Tribunal, it can be stated
that nuts permt the flow of oil wthout |eakage. The ques-
tion is, however, not as to what is the process facilitated
as a result of the nuts, but the question which the Tribuna
itself posed is--whether the nuts are fasteners or do they
have any other 'independent function? The Tribunal found
that it had not been shown before themthat they had any
such i ndependent function. To say that these nuts are |eak-
proof, was only to reiterate the fact of their essentia
character and quality as fasteners and not to substantiate
any argunment as regards their independent function. In that
view of the matter, the Tribunal even taking the functiona
approach to the identity of the goods, came to the conclu-
sion that the goods in question were properly classifiable
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as nuts. That conclusion of the Tribunal cannot be assailed
in appeal in view of the evidence on record as noted before.
Certain decisions were referred to before the Tribunal-by
the appellant in support of its contention that in certain
cases goods of these types had not been considered to be
nuts. These goods, as the Tribunal noted, were in the nature
of bolts, nuts and rods of special type nanufactured by a
particul ar party. Therefore, these were not classifiable as
nerely bolts and nuts under Tariff Item52 of the Centra
Excise Tariff, but as integral parts of the machine for
which they were specifically designed with a distinct and
specific function in the operation of the notor-cycle of
which these were conponents parts. It was held in those
cases that the conponents manufactured solely on the orders
of the buyers, as per-their drawings and specifications,
wer e conmponents of nining and project machinery and, there-
fore, not classifiable under Tariff Item52-CET, But the
facts involved in these itens of goods in the instant case,
dealt with by the appellant, are different. These goods were
not manufactured according to any special specifications as
integral —parts of nachinery. Some of these nuts required
were al so purchased from market’ while those being manufac-
tured were also sold to outside buyers as nuts.

Attention of the Tribunal was al so drawn to the case of
Ms. Precision Fasteners Ltd. v. Collector of Central Ex-
ci se, Bonbay-I1I. In that case, however, the Tribunal did not
take any final view on the product. In viewof the type of
goods involved in that case, the Tribunal had renmanded the
matter for re-adjudication. In that view of
877
the matter, the Tribunal was of the view that the comercia
identify of the goods in the instant case, ~was different
from the goods involved in the Precision Fasteners ' Ltd.’s
case (supra). In the light of these subnissions, the Tribu-
nal came to the conclusion that the goods were classifiable
under Tariff Item 52 of the Central Excise Tariff. ' It was
this finding which is assailed before us in appeal

W find, however, as noted hereinbefore, no cogent
ground to sustain any challenge to the aforesaid finding of
the Tribunal. The Tribunal has considered all the relevant
evi dence. The Tribunal has not ignored any rel evant piece of
evidence. It had applied the correct principle of |aw  ap-
plicable to the determ nation of this question. It had also
applied the test of comercial identity of the goods -and
examined the natter fromthe angle of the conduct of the
appellant. In that view of the matter, we are of the opinion
that these findings of the Tribunal cannot be assail ed.

The next question that has to be determined is whether
the claimfor duty is only to be confined to the period of
six nmonths because it was contended, in view of the /facts
and the circunstances narrated hereinbefore, that there was
no suppression of any fact. It nmay be relevant in this
connection to refer to Section 11-A of the Act, which' pro-
vi des as follows:

"When any duty of excise has not been |evied
or paid or has been short-levied or short-paid
or erroneously refunded, a Central Excise
Oficer my, within six months fromthe rele-
vant date, serve notice on the person charge-
able with the duty which has not been |evied
or paid or which has been short-levied or
short-paid or to whomthe refund has errone-
ously been nade, requiring himto show

cause why he should not pay the anpbunt speci-
fied in the notice:
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Provi ded that where any duty of excise has not
been levied or paid or has been short-levied
or short-paid or erroneously refunded by
reason of fraud, collusion or any wlful
m sstatenment or suppression of facts, or
contravention of any of the provisions of this
Act or of the rules nade thereunder wth
intent to evade paynment of duty, by such
person or his agent, the provisions of this
sub-section shall have effect, as if for the
words "Central Excise Oficer", the words
"Collector of Central Excise", and for the
words "six  nonths", the words "five years"
wer e substituted
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Expl anati on: --Where the service of the notice
is stayed by an order of a Court, the period
of~ such stay shall be excluded in conputing
the aforesaid period of six nmonths or five
years, as the case may be."

Therefore,~ we have to find out whether there was any
fraud, «collusion, wlful nisstatement or suppression of
facts for the Department-to be justified to claim duty
beyond a period of 'six months. This is a question of fact.
It was found by the Tribunal that it was not possible for
the appellant to contend that the appellant had nmde a
correct statement. The Tribunal noted that - the appellant
could hardly contend that it discharged the onus of naking
correct declarationif it had withheld the description which
was comonly used in respect of the goods not only by it-
self, but also by those fromwhomit bought or to whom it
sol d the products. The appellant itself was both buying and
selling these nuts and as such there was no conceivable
reason why these nuts were described as end-fittings in the
declaration to the Department. It may be noted that in the
declaration it was so described. The Tribunal was  of the
view, and it cannot be said not w thout justification that
these goods shoul d have been descri bed as nuts because the
appel lant itself had treated these as nuts. Therefore, from
this conduct suppression is established. The fact that the
Department visited the factory of the appellant ~and they
should have been aware of the producti on of the goods in
guestion, was no reason for the appellant not to truly and
properly to describe these goods. As a matter of fact, not
only did the appellant, as found by the Tribunal, not de-
scribed these goods properly but also gave a msleading
descri pti on.

In the aforesaid view of the matter, we are of. the
opi nion that the Tribunal was right in classifying the goods
under Tariff Item52 of the Central Excise Tariff ~and in
uphol ding the denand of the duty for a period beyond six
nonths as contenplated by Section 11-A of the Act. The
Tri bunal duly gave benefit of the exenption notification in
respect of the goods which had been exported. This part - of
the order is not chall enged and cannot be challenged. The
Tri bunal, however, reduced the penalty fromRs. 1 lac to
Rs. 50,000. M. Sorabji, |earned counsel for the appellant,
contended that this was not right. There should not have
been any penalty inposed. W are, however, unable to accept
that position. Having cone to the conclusion that there was
del i berate suppression of wong statenment, it follow auto-
matically that the Tribunal was justified in upholding the
i mposition of penalty. The quantum of penalty, however, was
a matter which the Tribunal was free to fix as they thought
fit, as the justice of the case denmanded.
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Not hing has been shown to us that the conclusion of the
Tri bunal was bad.

In that view of the matter, the order of the Tribunal is
uphel d. The appeal must, therefore, fail and is accordingly
di sm ssed
N. V. K Appeal di s-
m ssed.
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