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ACT:

Indian Income-tax, 1922, ss. 26, 28, 44 and 66--Penalty
| evi abl e on firm for assessment year 1948-49-Firm
reconstituted in later years but business not discontinued-
Penal ty in respect of 1948-49  whether | evi abl e on
reconstituted firm Section 44 not applicable to such cases
Applicability of ss. 26 and 28-Question not raised before
Tri bunal cannot be raised in reference under-s. 66.

HEADNOTE

The respondent was a firmon which penalty under s. 28(1)(c)
of the Indian Income-tax Act, 1922 was inposed by the
Income-tax O ficer in respect of (the assessnment year 1948-
49, At the tine when the penalty was inposed the
constitution of the firm had changed though the sane
busi ness was continued by the reconstituted firm The
appeals filed by the respondent before the Appel | ate
Assi stant Conmi ssioner and the Tribunal were rejected. In
reference the Hi gh Court held that penalty could be Iegally
i nposed upon the original firmconstituted in the account
year relevant to the assessnment year 1948-49 and not- upon
the new firm constituted in 1952. In coming to their
concl usions the Tribunal as well as the Hi gh Court proceeded
on the assunption that the source and power of the Income-
tax O ficer to inpose a penalty was in s. 44 of the 1ndian
I ncome-tax Act, 1922. |In appeal by the Revenue to this
Court,

HELD : (i) Section 44 only applies to those cases in | which
there has been discontinuance of the business and not to
cases in whi ch the business conti nues after the
reconstitution of the firm or there is succession to the
busi ness. Cases of reconstitution of the firmor succession
to the business are covered by ss. 26(1) and (2). The
Tribunal and the Hi gh Court were therefore in error in
relying on s. 44 of the Act. [988 A; 985 D E]

(ii) Assessnment in Ch. IV of the Incone-tax Act 1922
includes a proceeding for inposition of penalty and the
expression 'person’ includes for the purpose of s. 28 a firm
registered or unregistered. |f there is reconstitution of
the firmby virtue of s. 26, the Incone-tax Officer will in
i mposi ng the penalty proceed against the firm |If there is
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di sconti nuance of the business penalty wll be inposed
agai nst the partners of the firm [988 B-D

In the present case, however, this Court could not go into
the question whether penalty on the respondent firm was
| eviable wunder the terns of ss. 26 and 28 even though the
guestion raised by the Tribunal was in terms sufficiently
conprehensive to enbrace the enquiry. 1In a reference under
s. 66 of the Indian Incone-tax Act, 1922, only the question
whi ch was either raised or argued before the Tribunal may be
answered, even if the |anguage of the question framed by the
Tribunal may apparently include an enquiry into other
matters which could have been but were not, raised or
argued. [988 D F]

Shivram Poddar v. Inconme-tax O ficer, Central Circle |II,
Calcutta & Anr., 51 I.T.R 823, C. A Abrahamv. |ncone-tax
O ficer, Kottayam and

984

Anr., 41 I.T.R 425 and Comm ssioner of Incone-tax, Mdras &
Anr. V. S. V. Angidi Chettiar, 44 |.T.R, 739, applied.

S. M 'S.-Karuppiah Pillai v. Conm ssioner of |ncone-tax

Madras, 9 1.T.R 1, approved.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2456 of 1966.
Appeal fromthe judgnent and order dated January 27, 1964
of the Patna Hiigh Court in Msc. Judicial Case No. 299
of 1958.

D. Narsaraju, S. K - Aiyar, R N Sachthey and B. D
Sharma, for the appel | ant.

C. K. Daphtary, Narain Rao, V. D. Narayan and D.
Gobur dhun, for the respondent.

The Judgnent of the Court was delivered by

Shah, J. Indeterm ning the taxable incone of the respondent
firmfor the assessnent year 1948-49 the Incone-tax O ficer
added to the income returned.a'sum of Rs. 1,60,000 as

"undi scl osed receipts’. The order was confirnmed in'" appea
by the Appellate Assistant Conmissioner, and by t he
Tri bunal . The Incone-tax Oficer. had in-the neantine

commenced a proceeding for the levy of penalty and .in
exercise of the power under s. 28 (1) (c¢) —of the Indian
I ncome-tax Act, 1922 he directed the respondent firmto pay
Rs. 60,000 as penalty. The Appellate Assistant Conm ssi oner
in appeal confirmed the order. The Incone-tax Appellate
Tribunal rejected the contention of the respondent that the
order inposing penalty upon the firmafter the original firm
was di ssol ved was without jurisdiction
The Tribunal referred at the instance of the respondent firm
the following question to the High Court of Patna for
opi ni on;
"Whet her on the facts and in the circunstances
of the case the inposition of penalty under s.
28 (1) (c) of the Indian Inconme-tax Act,  upon
the petitioner firm (respondent) as
constituted at the tinme of levy of penalty was
| egal and valid?"
The High Court called for a supplenentary statenent of the
case and pursuant thereto the Tribunal submitted a statenent
on the specified points raised by the order of the High
Court that
(1) The firm which carried on the business
during the cal endar year 1947 was di ssol ved on
July 7, 1951 when Butto Kristo Roy, one of the
partners, died.
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(2)During the previous year 1947 there was no
instrunment of partnership in existence, but
the ternms of the oral partnership were the
same as set out in the partnership deed dated
Cct ober 17, 1949.
985
(3) The business of the firmwas continued
with effect fromJuly 8, 1951 by the new firm
as successor to the business of the old firm
The terms of the partnership were the sane as
set out in the deed dated Cctober 17, 1949 and
the partners and their shares were also the
sanme except that Bai dyanath Roy took the place
of Butto Kristo Roy.
(4) Wth effect fromApril 28, 1952, the
busi ness was carried on by a partnership
constituted by Baidyanath Roy and Bijali Kanti
Roy under an instrument dated August 27, 1952.
There~ was no dissolution of the firm which
was carrying on the business; there was only a
change in the constitution of the old firm
fromApril 28, 1952.

The Hi gh Court held that penalty could be legally Ievied

only upon the original firmconstituted in the account year

rel evant to the assessnent year 1948-49 and not upon the new

firmconstituted under the deed dated April 27, 1952.

The Tribunal and the Hi gh Court approached the probl em
before them on the assunption that the source of the power
of the Incone-tax Officer to inpose a penalty was in section

44 of the Indian Incone-tax Act, 1922. 1In so assuming, in
our judgnment, they were in error. Section 44 of the Indian
I ncome-tax Act, 1922, as it stood at the relevant date, in

so far as it is material provided
"Where any business, profession or vocation
carried on by a firmhas been discontinued
every person who was at the time of such
di sconti nuance a partner of such firmshall
in respect of the income, profits and gai ns of
the firm be jointly and severally liable to
assessment under Chapter 1V and for the anount
of tax payable and all_ the provisions  of
Chapter |V shall, so far as may be, apply to
any such assessnent”.
The section is fairly plain: it applies to cases  of
di sconti nuance of the business of a firmand not where there
is dissolution of the firmbut not discontinuance of its
busi ness.
In S. M S Karuppiah Pillai v. Conm ssioner of | Incone-tax,
Madras(1), in dealing with the effect of s. 44 of the Indian
I ncome-tax Act, 1922, before it was anended by Act /7 of
1939, a Full Bench of the Madras Hi gh Court observed
"This section (s.44) only applies when there
has been discontinuance of the, business,
The section
(1) 911.T.R I.

986
says that if a business is discontinued the
partners shall nevertheless be jointly and

severally liable for the profits which had
been earned".
I n Shivram Poddar v. Incone-tax Officer, Central Crcle 1|1,
Calcutta and Anr. (1) this Court exam ned the schene of s. 44
(before it was anended by the Finance Act of 1958) and its
inter-relation with the provisions of ss. 25(1), (2), 26(1),
(2) and 28 (1) (c) in sone detail. The Court observed
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"Section 44 operates in tw classes of cases;
where there is discontinuance of business,
prof ession or vocation carried on by a firmor
associ ation, and where there is dissolution of

an associ ati on. It follows t hat nmer e
dissolution of a firmw thout discontinuance
of t he business wll not attract t he

application of s.44 of the Act........

The reason for this distinction appears from
the schene of the Income-tax Act in its
relation to assessnment of the income of a
firm A firm whether regi stered or
unregi stered is recogni sed under the Act as a
unit of assessnent (sections 3 and 2(2)), and
its income is computed under clauses (3) and
(4) of section 23. as the incone of any other
unit. Section 25(1) relates to assessment in
cases of a discontinued business-whether the
business is carried on by a firmor by any
other person........... Then there is the
speci al provision relating to assessnment when
at the time of naking an assessment it is
found that a change has occurred in the
constitution of a firm or a firm has been
newly constituted : section 26(1). The date
on whi ch the change has occurred is
imuaterial; it may be in the year of account,
in the year of assessnent or even after the
cl ose  of the year of assessnent, The I|ncorme-
fax O ficer has under section 26(1) to assess
the firmas constituted at the tine of naking
the assessnent, but the incone, profits and
gains of the previous year have, ‘for the
purpose of inclusion in the total inconme of
the partners, to be apportioned between the
partners who were entitled to receive the
sanme. Subsection (2) of section 26 relates to
assessnent in the case of succession 'to a
person (which expression includes a firm
carrying on a business by another person in

such capacity........... Di sconti nuance of
busi ness has the sane connotation in section
44 as if has in section 25 of the Act; it does
not

(1) 51 T.T.R 823.

987

cover nere change in ownership or in the
constitution of the wunit of assessment .
Section 44 is, therefore, attracted only /when
the business of a firmis discontinued, i.e.
when there is conplete cessation of the busi-
ness and not when there is a change in the
ownership of the firm or in its constitution,
because by reconstitution of the firm no
change is brought in the personality of the
firm and succession to the business and not
di sconti nuance of t he busi ness
results......... But the | ncone-t ax Act
recognises a firmfor purposes of assessnent
as a unit independent of the partners
constituting it; it invests the firm with a
personal ity which survives reconstitution. A
firm discontinuing its business nmay be
assessed in the manner provided by section
25(1) in the year of account in which it
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di scontinues its business; it may also be
assessed in the year of assessnent. |n either
case it is the assessnment of the inconme of the
firm Where the firmis dissolved, but the
business is not discontinued, there being
change in the constitution of the firm
assessnment has to be nade under section 26
(1), and if there be succession to t he
busi ness assessnent has to be nmade under
section 26(2). The provisions relating to
assessment on reconstituted
new y
constituted  firms, and on succession to the
busi ness are obligatory. Therefore, even when
there is change in the ownership of the
busi ness carri ed on by a firm on
reconstitution or because of a new
constitution, assessment must still be made
upon the firm Wen there is succession, the
successor and the person succeeded have to be
assessed each in respect of his actual share.
Thi s schene of assessment fumi shes the reason
for omtting reference to dissolution of a
firmfromsection 44 when such dissolution is
not /acconpanied by discontinuance of the
busi ness".
Two other cases decided by this Court nmmy be briefly
noti ced. In C A Abrahamv. Incone-tax Officer, Kottayam
and Another(1l) there was di sconti nuance of the business of
the firm consequent upon dissolution of the firm s. 44 was
hel d applicable, and it was held that inposition or penalty

being a process of assessnent the. Incone-tax Officer was
not inconpetent to |levy penalty after discontinuance of the
busi ness. I n Comm ssioner of |ncone-tax, Madras and Anot her

v. S. V. Angidi Chettiar (2) this Court held that the
Income-tax O ficer could exercise under s. 44 read with s.
28 power to inpose penalty upon the firm which discontinued
its business on dissolution caused by the death of one of
the partners

(1) 41 1.T.R 425.

(2) 44 1. T. R 739.

988

Section 44 therefore only applied to those cases in~ which
there had been discontinuance of the business and not to
case, in which the business continued after reconstitution
of the firmor there was succession to the business. Cases
of reconstitution of the firmor succession to the business
of the firmare covered by ss. 26(1) and (2).
"Assessnent” in Chapter IV of the Incone-tax Act, 1922
i ncl udes a proceeding for inposition of penalty. Section 28
of the Act authorises the Incone-tax Officer, if satisfied,
in the course of any proceeding under the Act that any
person has, inter alia, concealed the particulars of his
income or deliberately furnished inaccurate particul ars  of
such incone, to direct that such person shall pay by way  of
penalty, a sum of nobney not exceeding the anpbunt specified
therein in addition to the inconetax and super-tax payable
by such person. The expression " person" includes for the

purpose of s. 28, a firmregistered or unregistered. | f
there is reconstitution of the firm by virtue of s. 26, the
Income-tax O ficer wll in inposing the penalty proceed
against the firm If there 1is discontinuance of the
busi ness penalty will be inposed against the partners of the
firm

Before the Tribunal and the Hi gh Court the case was argued

or
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on the footing that s. 44 alone was applicable. Whet her
under the terns of s. 26 read with s. 28, penalty nmay be
i nposed upon the new partners for the failure of the
partners of the firmconstituted in the vyear of account
relating to the assessnent 1948-49 was never investigated.
The question raised by the Tribunal is in terms sufficiently
conprehensive to enbrace an enquiry whether partners of the
firm in existence on July 30, 1954, were liable to be
assessed to penalty as successors in interest of the
partners of the original firmin existence in the year of
account relating to the assessnment year 1948-49. But in a
reference wunder s. 66 of the Indian Incone-tax Act, 1922,
only the question which was either raised or argued before
the Tribunal may be answered, even if the | anguage of the
guestion framed by the Tribunal nay apparently include an
enquiry into other matters which could have been, but were
not, raised or argued.

The appeal fails and is dismssed. In the circunstances
of the case there will be no order as to costs in this
Court.

G C Appeal dism ssed.




