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OPI NI ON

BALAKRI SHNAN, -J.

| had the advantage of reading the Qpinion in draft of nmy |earned brothers
V.N. Khare and Arijit Pasayat, JJ. and | fully concur with the opinion expressed
by themregarding interpretation of Article 174 and the consequential answers to
the reference made by the President of India, and | would like to add the
fol |l ow ng.

The Legislative Assenbly of GQGujarat was dissolved by the Governor of
Guj arat on 19th July, 2002 in exercise of the powers conferred on hi munder
Article 174(2)(b) of the Constitution. ~The full termof the Legislative Assenbly
woul d be expiring on 18th March, 2003. After the dissolution of the Assenbly,
the ruling party in the State of Cujarat requested the El ection Comm ssion for
conducting fresh General Election urgently so that the new Legislative Assenbly
woul d be able to have its first session before 6th Cctober, 2002. The ruling party
of the State of Gujarat nmade this ' demand on the basis of the prem se that under
Article 174(1) of the Constitution, there shall not be nore than six nonths’
period in between the |ast session of the dissolved assenbly and the first
neeting of the next session of the Assenbly to be newy constituted. Certain
other political parties, public-spirited citizens and organi sations urged the
El ecti on Comm ssion not to hold the general election to the Gujarat State
Legi sl ative Assenbly but to wait for sonme nore tinme until the people who were
af fected by the communal riots and violence returned to their houses fromthe
various relief canps where they were staying.

In the last week of February, 2002 an unfortunate incident took place at
the railway station in Godhara in Gujarat in which a railway conmpartnent was set
on fire and several people who were occupants of that conpartnent died of
burning. After this incident a spate of comunal violence erupted in various
parts of Gujarat and curfew was clanped in many cities of the State of Qujarat.
Many peopl e who had been the victins of such riots were put in the relief canps.
El ecti on Comm ssion, which was requested to conduct the election, visited
Gujarat and in the Order passed by the El ection Comm ssion on 16th August,

2002, the follow ng observati ons were nade:

(1) The Conmi ssion was of the opinion that Article 174(1) of the
Constitution was applicable even in respect of dissolved

Assenblies and in the Order it is stated that the Comni ssion

has, in the past, been taking the view that the six nonths

nmentioned in Article 174(1) of the Constitution applies not

only to a Legislative Assenbly in existence but also to

di ssol ved assenbly and el ections to constitute a new

Legi sl ative Assenbly have al ways been hel d within such

time so as to enable the new Assenbly to nmeet within the
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period of six nonths fromthe last sitting of the | ast session
of the dissolved Assenbly;

(2) Commi ssion was of the opinion that any other view on the
interpretation of Article 174(1) of the Constitution may lead to
ext ensi ve gaps between two Houses of a Legislative

Assenbly and the abuse of denpbcracy, there being no

provision in the Constitution or in any lawin force prescribing
a period during which an election to be held to constitute a

new Legi sl ative Assenbly on the dissolution of the previous
house;

(3) The Conmi ssion further observed that Article 174(1) of the
Constitution cannot be read in isolation and it has to be read
along with other rel evant provisions of the Constitution
particularly Article 324 of the Constitution and this Article
bei ng not subject to the provisions of any other Article of the
Constitution including Article 174(1), vests the
superintendence, direction and control, inter alia, of the
preparation of electoral rolls for, and conduct of, elections to
Parliament and State Legislature in the El ection

Conmi ssion. The Commi'ssion further observed that free

and fair election based on universal adult franchise being the
basic feature of the Constitution the sane cannot be held in
view of the prevailing situation in Qujarat. The Conm ssion

was of the view that there was |arge scale novenent and
mgration of electors due to comunal riots and viol ence and
they had not returned to their hones and they woul d not be

able to go to the polling station to cast their votes and the
electoral rolls had to be revised.

Therefore, the Election Conmi ssion cane to-the conclusion that it was not

in a position to conduct free and fair election imediately after the dissolution of
the Assenbly and after the electoral roll is revised, 'the Conm ssion would be in

a position to conduct election to the General Assenbly in the nonth of

Novenber/ Decenber, 2002.

The Conmi ssion was al so of the view that Legislative Assenbly shoul d

nmeet at |east every six nonths as contenplated by Article 174(1) of the
Constitution even when it has been dissolved and in case it was not feasible,
that woul d nmean that the Government of the State cannot be carried on in
accordance with the provisions of the Constitution wi thin the neaning of Article
356(1) of the Constitution and the President would step in and declare a state of
ener gency.

After the receipt of the report of the El ection Conm ssion, the Presidentia

Ref erence was nmade under Article 143(1) of the Constitution of India and the
Order of Reference proceeded on the assunption that the mandate of the
Constitution under Article 174(1) is that six nonths shall not intervene between
the last sitting of the previous session and the date appointed for the first sitting
in the next session and the El ecti on Conm ssion has all along been consistent
that, normally, a Legislative Assenbly should neet at |east every six nonths as
contenplated by Article 174(1) of the Constitution, even where it has been

di ssol ved, and the Order of the Election Comm ssion of |India dated August 16,
2002 had not recomrended any date for hol ding general election for constituting

a new Legi slative Assenbly for the State of Gujarat. The new Legislative
Assenmbly cannot cone into existence so as to neet within the stipulated period

of six nonths as provided under Article 174(1) of the Constitution of India. The
foll owi ng observation of the El ection Conmi ssion was al so noted in the

Ref er ence

"AND WHEREAS t he El ection Comm ssion has held that the non-
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observance of the provisions of article 174(1) in the present
situation would nmean that the Government of the State cannot be
carried in accordance with the provisions of the Constitution within
the meaning of Article 356(1) of the Constitution and the President
woul d then step in;

AND WHEREAS doubts have arisen with regard to the

constitutional validity of the said order of the Election Conm ssion
of India as the order of the Election Conmmi ssion which would result
in a non-conpliance with the nmandatory requirenment envi saged

under article 174(1) of the Constitution under which not nore than
six nonths shall intervene between two sittings of the State
Legi sl at ure;

AND WHEREAS i n vi ew of what has been hereinbefore stated, it
appears to nme that the questions of |aw hereinafter set out have
ari sen which are of such a nature and of such public inportance
that it is expedient to obtain the opinion of the Suprenme Court of
I ndi a."

The foll owing three questions were referred to the Suprene Court of India
for consideration:

(1) Is article 174 subject to the decision of the El ection
Comm ssion of India under article 324 as to the schedul e of
el ections of the Assenbly?

(ii) Can the Election Conmission of India frame a schedule for
the elections to an Assenbly on the prem se that any

infraction of the nandate of article 174 woul'd be renedi ed

by a resort to article 356 by the President?

(iii) I's the El ection Commi ssion-of India under a duty to carry out
the mandate of article 174 of ‘the Constitution, by draw ng

upon all requisite resources of the Union and the State to

ensure free and fair elections?

After the receipt of the reference, notices were issued toall the States and

all the recognised national political parties. On behalf of the Union of India,
Solicitor General Shri Harish N Salve appeared and raised the follow ng
contentions. It was contended on behal f of the Union of India that Article 174 is
appl i cabl e even to dissolved assenblies and since there is notine limt at all for
conducting fresh election, it would hypothetically lead to a situation of Council of
M ni sters continuing perennially after the dissolution of Assenbly, which, in turn,
woul d | ead to a breakdown of the constitutional dempbcracy. It was argued 't hat

there is no question of Article 174, or Article 85, or Article 75 or Article 164
coming in conflict with Article 324 and these provisions operate in different fields
and the power of superintendence, direction and control of elections vested with
the El ection Conmission should be exercised in the manner which woul d be

consistent with the constitutional schene of representative governnent. It is
submitted that the El ection Conm ssion nust use all the requisite resources of
Union and the State to ensure free and fair election. It was further argued that

the power under Article 356 is utterly irrelevant for ascertaining the constitutiona
mandat e for holding elections and this power is highly discretionary and is to be
exerci sed where there is a breakdown of the constitutional nachinery. The

executive governnment has no legal authority to conpel the holding of elections

not even Parlianent can, by resolution, legally compel the El ection Conm ssion

to fix a particular schedule for the el ections. By the sanme token, the El ection
Conmi ssi on cannot recomend or even proceed upon the prem se of --

i mposition of President’s Rule, which would require executive action ratified by

Par | i ament .




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

7

Shri Arun Jaitley, Sr. Advocate, appearing on behalf of the Bharatiya

Janata Party contended that the view of the Election Comission that Article 174
is subject to Article 324 of the Constitution is wholly erroneous and contrary to
the constitutional nmandate. It was further subnitted that Article 324 does not
enabl e El ecti on Commi ssion to exerci se untranmmel ed powers and the

Conmi ssi on nust exerci se power either of the Constitution or the | aw under
Article 327 and 328. It was al so argued that even when the Assenbly is

di ssol ved, the House continues to exist and, therefore, Article 174 is applicable
even to dissolved assenblies. A reference was nmade to the Parlianentary

practice in various other countries including Britain

Shri Kapil Sibal, Sr. Advocate appearing on behalf of the Indian Nationa

Congress contended that Article 174 has no application to dissolved Assenbly.
However, he submitted that on dissolution of an Assenbly, it is the duty of the

El ecti on Commi ssion to conduct the election i mediately and every step shall be
taken to see that the new Legislative Assenbly net for its first session at the
earliest. However, it was submtted that El ection Commi ssion is the suprene

aut hority, which should take a decision as to when a free and fair election can be
held. 'Article 324 of the Constitution gives vast power to the Election Conm ssion
to decide the question as to when the election shall be held and if the El ection
Conmi ssion fails to carry out the constitutional nandate for any ot her extraneous
reason, such decision can be chall enged under judicial review. According to the
counsel , any other interpretation of these constitutional provisions would lead to
a situation where the El ection Conm ssion would be forced to conduct el ection

when it is not possible to conduct a free and fair election and that would be

agai nst the constitutional spirit of a denbcratic governnent. It was subnmitted
that as the Reference was based on the wong -assunption of the constitutiona
provisions, it need not be answered by this Court.

Shri Ram Jet hmal ani, Sr. Advocate appearing on behal f of the State of

Bi har submitted that Article 174 applies to an Assenbly whose

personality/identity is not interrupted or altered by premature dissolution or
expiry of its period of duration. Free and fair el ections being a basic feature of
a denocratic and Republican Constitution, Article 174 will have to yield to Article
324. It was further submitted that Article 356 does not include the power to

suspend the operation of Article 174. It was also submtted that Article 174

i nposes a nmandate only on the Governor of the State /and is not concerned with

the El ection Conmi ssion.

Shri Raj eev Dhavan, Sr. Advocate appearing on-behal f~ of the Conmuni st

Party of India (Marxist) also supported the contention raised by the counsel who
appeared for Indian National Congress and contended that Article 174 is not
applicable to dissolved Assenbly. Simlar contentions were raised by counsel for
other political parties and counsel who appeared for various States.

Shri K. K. Venugopal, Sr. Advocate appearing on behalf of the Election

Conmi ssion submitted that Article 174 has no application to dissolved
Assenblies. It was submitted that free and fair election is the basic feature of the
Constitution and the power of superintendence, direction and control of election
vests with the Election Commission. It was further subrmitted that as the

Ref erence has been nmade on the wong premnise, this Court need not answer the
sarne. It was also subnmitted that the El ection Commission has been trying its
best to conduct election at the earliest even under very adverse circunstances
and for the past 50 years El ection Conm ssion earned a good reputation as a
free and i ndependent body, which has conducted el ections to various State
Legi sl atures and the House of the People.

We are greatly beholden to other Senior Lawers, Ms K Parasaran, P.P

Rao, M| on Banerjee, M C Bhandare, Ashwani Kumar, P.N. Puri, A. Sharan,
Devendra N. Dwivedi, A M Singhvi, CGopal Subramaniam and Vijay Bahuguna,
who had nmade very enlightening argunents on various vexed | egal questions
involved in this case

The first and forenost question that arises for consideration is whether
Article 174 is applicable in respect of a dissolved Assenbly. The next question
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that arises for consideration is the interplay of Article 147 and Article 324 of the
Constitution. Incidentally, a question also may arise whether the El ection

Conmi ssi on can postpone the election indefinitely on one pretext or the other

and create a situation where there is a breakdown of denocratic form of

Government. Article 174 of the Constitution reads thus:

"174. Sessions of the State Legislature, prorogation and

di ssol ution (1) The CGovernor shall fromtine to tine summon
the House or each House of the Legislature of the State to neet at
such time and place as he thinks fit, but six months shall not
intervene between its last sitting in one session and the date
appointed for its first sitting in the next session

(2) The Governor may fromtinme to tine
(a) prorogue the House or either House;
(b) di ssol ve 'the Legislative Assenbl y".

Article 324 of the Constitution reads as under

324. Superi nt endence, direction and control of elections to
be vested in an El ection Conmm ssion

(1) The superintendence, direction and control of the
preparation of the electoral rolls for, and the conduct of, al
elections to Parlianment and to the Legislature of every State
and of elections to the offices of President and Vice-
President held under this Constitution shall be vested in a
Conmi ssion (referred to in this Constitution as the El ection
Commi ssi on) .

(2)

(3)

(4)

(5)

(6)

Section 8 of the Constitution (First Anendment) Act, 1951 anended

Article 174 of the Constitution. The anmended Article requires the Governor to
summon the House or each house of the Legislature of the State and this Article
mandat es that six nonths shall not intervene between the last sitting of one
session and the date appointed for the first sitting of the next session. The
sol e object of Article 174(1) is to ensure accountability of executive to the people
through their elected representatives. Article 164(2) states that the Council of

M nisters shall be collectively responsible to the Legislative Assenbly of the
State. |In a denocratic formof Governnent the responsibility of the Governnent

is to the people of the country and the Menbers of ‘the Legislative Assenbly
represent the people of the State and the Council of Mnisters shall be

col lectively responsible to the Legislative Assenbly.  Therefore, frequency of the
nmeeting of the Legislative Assenbly is necessary, otherwise, there will not be

any check and bal ance to the actions of the executive government. The Solicitor
CGeneral contended that Article 174 would apply even to a dissolved assenbly

because the House as such is not dissolved and it was pointed out that when the
British Parlianment is dissolved, notice to sumon the next session of the
Parliament is simultaneously issued. On that basis, it was contended that Article
174 is even applicable to a dissolved Assenbly. W do not find rmuch force in

this contention. The plain nmeaning of the words used in Article 174 itself would
show that Article 174 has no application to a dissolved Assenbly. The words "siXx
nont hs shall not intervene between its last sitting in one session and the date
appointed for its first sitting in the next session" occurring in Article 174 clearly
i ndicate that the interregnum between the two sessions shall not be six nonths
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and that is applicable only in respect of a live Assenbly. Once the Assenbly is
di ssolved, Article 174 has no application

O course, in the Report of the Election Comrission it is stated that that

Conmi ssion has all along been taking the view that once the Assenbly is

di ssolved it would take all possible steps to see that the first sitting of the next
Assenbly woul d be made possible within a period of six nonths of the last sitting
of the dissolved Assenbly. This is a very healthy convention which is being

foll owed since the adoption of our Constitution and we must appreciate the
action of the Election Conmission in scheduling the election in such a way that
the first session of the next Assenbly neets within the period of six nonths of
the last sitting of the dissolved Assenbly. But that by itself is no reason to
interpret that Article 174 would apply to a dissolved Assenbly. Frequency of
neeting as provided under Article 174 would apply to an Assenbly which is in

esse at that tine.

Therefore, a question nmay arise that if Article 174 is not applicable to a

di ssol ved Assenbly, can the El ection Comm ssi on postpone el ection for

indefinite period so as to defeat the denocratic formof Governnent? |Is there

any mandate in the Constitution or in the Representative of People Act, 1951
prescribing time to conduct the el ection? Cbviously, neither the Constitution nor
the Representation of People Act, 1951 prescribes any tine linit for the conduct
of election after thetermof the Assenbly is over either by premature dissolution
or otherwise. Proviso to Section 15(2) of the Representation of People Act, 1951
states that where a general election is held otherw se than on dissolution of the
exi sting House of the People, no notification for election shall be issued at any
time earlier than six nmonths prior tothe date on which the duration of that House
woul d expire under ‘the provisions of ~clause (2) of Article 83. Once there is

di ssolution of the Assenbly, the Election Conmmi ssion shall take inmedi ate steps

to conduct the election and see that the new Assenbly is forned at the earliest
point of time. A denocratic formof Government would survive only if there are

el ected representatives to rule the country. ~Any delay on the part of the El ection
Commi ssion is very crucial and it is the Constitutional duty of the Election

Conmi ssion to take steps imredi ately on dissolution of the Assenbly. Article

324 of the Constitution gives vast powers to the El ection Comm ssion and tine

and again this Court has pointed out the extent of powers and duty vested with

the Election Commssion. It was argued by vari ous counsel appearing on behalf

of the various political parties as to what woul d be the position if the El ection
Conmi ssion woul d indefinitely postpone the el ection under sonme pretext or the
other. So, the question posed was: "~ Quis custodiet ipsos custodes’ who

wi Il guard the guards thensel ves?

The El ection Conmmission is vested with the power to decide the election

schedule. It can act only in accordance with the Constitutional provisions. The
el ection process for electing the new Legislative Assenbly shoul d start

i medi ately on the dissolution of the Assenbly. There nmay be cases where the
electoral roll may not be up-to-date and in such case the Election Conmission is
well within its power to update the electoral roll and the tine taken for 'such
updating of the electoral roll shall be reasonable tine. Odinarily, the Election
Conmi ssion would also require tinme for notification, calling of nom nation and
such other procedure that are required for the proper conduct of election. There
may be situation where the El ection Conmission may not be in a position to
conduct free and fair election because of certain natural calamties. Even under
such situation the El ecti on Conm ssion shall endeavour to conduct el ection at

the earliest making use of all the resources within its conmand.” Anple powers
are given to the Election Conmission to coordinate all actions with the help of
various departnments of the Governnment including mlitary and para-nilitary
forces. When an Assenbly is dissolved by the Governor on the advice of the

Chief Mnister, naturally, the Chief Mnister or his political party seeks fresh
mandate fromthe electorate. The duty of the Election Conmssion is to conduct
fresh election and see that a denocratically elected Governnent is installed at
the earliest and any decision by the El ection Comm ssion, which is intended to
defeat this very avowed object of forming an elected Government can certainly

be chal |l enged before the Court if the decision taken by the El ection Comm ssion

i s perverse, unreasonable or for extraneous reasons and if the decision of the
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El ection Commission is vitiated by any of these grounds the Court can give
appropriate direction for the conduct of the election

The next point that arises for consideration to form an opinion regarding

the questions referred to this Court is as to the application of Article 356 of the
Constitution. Reference to Article 356 was incidentally nmade by the El ection

Conmi ssion to point out that if Article 174 cannot be conplied with, the possible
alternative is to invoke Article 356 and declare a state of energency. | do not
think that the solution suggested by the El ection Comr ssion is appropriate or
justified. Article 356 has no application under any of these situations. It is an
i ndependent power to be exercised very rarely and this power is hedged in ever

by so many Constitutional limtations. |In view of the above discussion, the three
guestions made in the Reference can be answered in the foll ow ng manner.

(i) Is Article 174 subject to the decision of the Election Conm ssion of India
under Article 324 as to the schedule of elections of the Assenbly?

Article 174 and Article 324 operate in different fields. Article 174 does not
apply to dissolved Assenblies. ~The schedule of the election of the Assenbly is
to be fixed having regard to the urgency of the situation that a denocratically
el ected Government be installed at the earliest and the process of election shal
start imrediately on the dissolution of the Assenbly. Though the ultimate
authority to decide as to when a free and fair election can be conducted is

El ecti on Comm ssion, such deci sions shall be just and reasonable and arrived at
having regard to all relevant circunstance. Any decision to postpone el ection on
unr easonabl e grounds /is anathema to denocratic form of government and it is
subject to judicial reviewon traditionally accepted grounds.

(ii) Can the El ection Commi ssion of India frame a schedule for the el ections
to an Assenbly on the prem se that any infraction of the mandate of
Article 174 would be renmedied by a resort to Article 356 by the President?

The fram ng of schedule for election for the new Legislative Assenbly

shall start imediately on di ssolution of the Assenbly and the Election

Comm ssion shall endeavour to see that the new Legislative Assenbly neets at

| east within a period of six months-of the dissolution. Article 356 regarding
decl aration of state of energency in the State has no rel evance to the fixation of
the el ection schedul e.

(iii) I's the El ection Commi ssion of India under a duty to 'carry out the mandate
of Article 174 of the Constitution, by drawi ng upon all the requisite
resources of the Union and the State to ensure free and fair elections?

The El ection Conmission is under a constitutional duty to conduct the

election at the earliest on conpletion of the termof the Legislative Assenbly on
di ssol uti on or otherw se. If there is any inpedinment in conducting free and fair
el ection as per the schedul e envi saged by the El ection Comm ssion, it can draw
upon all the requisite resources of Union and State within its conmand to ensure
free and fair election, though Article 174 has no application in the discharge of
such constitutional obligation by the Election Commission. It is the duty of the
El ecti on Commi ssion to see that the election is done in a free and fair manner to
keep the denocratic form of Governnent vibrant and active.




