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ACT:
Constitution of India, 1950, Art. 248, Schedule VII, Union

List, Entry 97 and State List, Entries 18 and 49--Gft Tax
Act (18 of 1958)--Enacted by Parliament under residuary
power - - Conpet ence of Parliament.

HEADNOTE
Gft tax was |l evied under the Gft Tax Act, 1958, on gifts,
of coffee plantations, paddy and other agricultural |ands

and buil dings, made by the respondents. The Gft Tax Act
was enacted by Parlianment but there is no entry in the Union
or Concurrent Lists nmentioning such a tax. The High Court
held that Parliament was not conpetent to enact a | aw. inpos-
ing a gift tax on |l ands and buil di ngs, because, entries 18
and 49 of the State List reserved the power  to State
Legi sl atures.

On appeal to this Court.

HELD : The Constitution divides the topics of |egislation
into three broad categories : (a) entRies enabling laws to
be made, (b) entries enabling taxes to be inposed, and (c)
entries enabling fees and stanp duties to be collected. The
taxes are separately nentioned and contain the whole of the
power of taxation, except entry 97 of the Union List wunder
which, Parliament ha,-, exclusive power to nake a law in
respect of any matter not enunerated in the Concurrent or
State Lists and the power includes the power of making a | aw
i mposing a tax not mentioned in either of the Lists. [199 G

Entry 18 of the State List dealing with "land , though very
wi de, does not therefore confer any power of taxation and
cannot authorise a tax not expressly nmentioned.[199 H

Entry 49 of the State List contenmplates a tax directly
| evied bY reason of the general ownership of | ands and
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buil dings. But the pith and substance of the Gft Tax Act,is
to place the tax on the gift of property which may include
land, and buildings. It is not a tax inposed directly upon
[ ands and buil dings but is a tax upon the value of the tota
gifts made in a year which is above the exenpted limt. The
ands and buildings are valued only as a neasure of the
value of the gift and what is taxed is the gift. A gift tax
is thus not a tax on lands and buildings as such but is a
levy upon a particular use, nanely, the transmssion of
title by gift. [200 A-E]

There being no other entry in the State List which m ght
cover a gift tax, the residuary powers of Parlianent under
Art. 248, and entry 97 of the Union List, could be exercised
by Parliament to enact the law. [200 E-F]

Sudhir Chandra Nawn v. Wealth Tax O ficer, Calcutta & Os.
(1968) 69 I.T.R 897 (S.C.) foll owed.

S. Dhandapani v. Addl. Gft Tax Oficer, Cuddalore, (1963)
49 | . T. R 712, Shyam Sunder v. Gft Tax Oficer, Al.R 1967
All. 19, Jupadi Sesharatnamv. Gft Tax officer, Palacole,
(1960) 38 1. T.R 93 and Joseph v. G ft Tax, Oficer, (1964)
45 | . T. R 66, -approved.

196

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 664 to 669
of 1967.

Appeal s fromthe judgnment and order dated March 22, 1962,
July 23, 1962, July 24, 1962, July 12, 1963 and August 14,
1963 in Wit Petitions Nos. 1077 of 1959, 19 and 739 of
1960, 157 of 1961, 970 of 1962 and 594 of 1963.

Jagadi sh Swarup, Solicitor-CGeneral, S. K _Aiyar and R N
Sacht hey, for the appellants (in all the appeals).

S. V. Gupte, A. K. Varma, J. B. Dadachanji, 0. C. Mathur and
Ravi nder Narain, for the respondent. (in C. A Nos. 664 and
668 of 1967).

O P. Rana, for the intervener for the State of U P

M R K Pillai, for the intervener for the State of
Ker al a.

B. Sen, Santosh Chatterjee and G S. Chatterjee for Sukunmar

Bose, for the State of West Bengal

S.  Govind Swanmi nat han, Advocate-General, Tam | Nadu, A V.
Rangam and M Subramaniam for the State of Tami| Nadu

Lal Narayan Sinha, Advocate-Ceneral, Bihar, D P. Singh nad

V. J. Francis, for the intervener for the State of Bihar

K. A Chital ey, Advocate-CGeneral, State of Madhya Pradesh,
MN. Shroff and I. N Shroff, for the intervener for. the
State of Madhya Pradesh.

E. S. Venkataram ah, Advocate-Ceneral, Mysore and S. P

Nayar , for the intervener for the State of Msore.

J. C.  Medhi, Advocate-CGeneral, Assam and Naunit Lal, for
the intervener for the State of Assam

The Judgrment of the Court was delivered by

Hi dayatullah, C.J. These six appeals by certificate under
Art. 132(1) of the Constitution are filed against the
decision of the Hgh Court of Msore, declaring that
Parliament had no power to legislate with respect to taxes
on gift of lands and buildings. The H gh Court passed a
detailed judgment on tw of the petitions by which the
conpetence of Parlianent was chall enged and followed its own
decision in the other four cases. It is not necessary to
give the facts of the six petitions in the H gh Court. As
illustrative of the facts involved we nmay mention on WHP.
No. 1077 of 1959. |In that case a certain D. H  Nazareth,
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owner of a coffee plantation

197

nade a gift by registered deed, January 22, 1958, of a
cof fee plantation and other properties in favour of his four
sons. The market value of the property was Rs. 3,74,080 and
the coffee plantation accounted for Rs. 3,24,700. Gft tax
of Rs. 35,612/- was demanded. |If the coffee _plantation was
left out of consideration the tax was liable to be reduced
by Rs. 3,4,036. The authority to charge gift tax on the
gift of the coffee plantation was chall enged and the right
of Parlianment to inmpose a gift tax on lands and buil dings
guesti oned. In sonme of the other <cases agricultural or
paddy | ands or buil dings were the subjects of gifts and they
were simlarly taxed and the tax questioned.

The High Court held that, entry 49 of the State List read
with entry 18 of the sane list reserved the power to tax
lands and buildings tothe Legislature of the States and
Parliament, could not, therefore, use the residuary power
conferred by entry 97 of the Union list. This decision is
chal | enged bef or e us.

The G ft Tax Act was passed in 1958 and subjected gifts nade
in the year ending March 31, 1958 to tax. The Act contained
the usual exenpted limts and other exenptions. W need not
concern ourselves wththemhere. W are only concerned
with the validity of parlianmentary |egislation inposing gift
tax at all.

To consider the objection to the Gft Tax Act which was sus-
tained by the H gh Court a few general principles may be
borne in mind. Under Art. 245 Parliament makes |aws for the
whole or any part of the territory of -1ndia and the
Legi slatures of the States for the whole or part of their
respective States. The subject matter of |laws are set out
in three lists in the Seventh Schedule. List | ‘(usually
referred to as the Union List) enunerates topics of
legislation in respect to which Parlianment has exclusive
power to nake |laws and List Il (usually referred to as the
State List) enunerates topics of legislation in respect to
which the State Legislatures have exclusive power to nake

laws. List Il (usually referred to as the Concurrent List)
contains topics in respect to which both Parlianent and
Legi sl ature of a State have power to make | aws.

I nconsi stency between | aws nmade by Parlianment and t hose made
by the Legislatures of the State, both acting wunder the
Concurrent List, is resolved by nmaking Parlianentary law to
prevail over the |law nade by the State Legislature. So |ong
as the Parlianentary |aw continues, the State |aw  remains
i noperative but becomes operative once the Parliamentary
law, throwing it into shadow, is renoved. Then there is the
decl aration in Art. 248 of the residuary powers of
| egislation. Parlianment has exclusive power to nake any | aw
in respect to any matter not enunerated in the Concurrent
List or State List and this power includes the power of mak-
ing any law i nposing a tax not nentioned in either of  ‘those
lists.
198
For this purpose, and to avoid any doubts, an entry has al so
been included in the Union List to the follow ng effect:

"97. Any other matter not enunerated in List

[l or List Ill including any tax not nentioned
in either of those lists".
It wll, therefore, be seen that the sovereignty of

Par | i ament and the Legislatures is a sovereignty of
enunerated entries, but within the anmbit of an entry, the
exercise of power is as plenary as any legislature can
possess, subject, of course, to the limtations arising from
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the Fundanental Rights. The entries thenselves do not
follow any | ogical classification or dichotony. As was said
in State of Rajasthan v. S. Chawa and another(1) the
entries in the list nust be regarded as enumeratio sinplex
of broad categories. Since they are likely to overlap
occasionally, it is usual to examne the pith and substance
of legislation with a viewto determning to which entry
they can be substantially related, a slight connection wth
another entry in another |ist notwithstanding. Ther ef ore,
to find out whether a piece of legislation falls within any
entry its true nature and character nmust be in respect to
that particular entry. The entries nust of course receive a
large and liberal interpretation because the few words of
the entry are intended to confer vast and plenary _powers.
If, however, no entry in any of the three lists covers it,
then it must be regarded as a matter not enunerated in any
of the three |lists. Then it belongs exclusively to
Parliament, under entry 97 of the Union List as a topic of
| egi sl ati on.
The G ft Tax Act was enacted by Parlianent and it is admt-
ted that no entry in the Union List or the Concurrent List
mentions such a tax. Therefore, Parlianent purported to use
its powers derived fromentry 97 of the Union List read with
Art. 248 of the Constitution. This power adnmittedly could
not be invoked if the subject of taxes on gifts could be
said to be conmprehended in any entry inthe State List. The
Hi gh Court has accepted the contention of -the tax-payers
that it is so conprehended in entries 18 and 49 of the State
List. Those entries read
18. Land, that isto say, rights in or over
land, land tenures including the relation of
l andlord and tenant, and the ~collection of
rents; transfer and alienation of agricultura
[ and; land inprovenent and agricultural |oans;
col oni zation. "
"49. Taxes on lands and buil dings."
The argurment is that by entry 18, "land of all description
is made subject to legislation in the States and by entry 49
t axes of
(1) [21959] Supp. 1 S.C.R 904.
199
what ever description on lands in that large sense  and
buil dings generally fall also in the jurisdiction of the

State. Reference is nade to entries 45, 46, 47 and 48 of
the State List in which certain taxes are to be inposed on
land and agricultural land or incone from agriculture

exclusively by the States in contrast with entries 82, 86,
87 and 88 where the taxes are inposed on properties other
than agricultural Iand or incone fromagriculture. It is
submitted, therefore, that the general schenme of division of
t axi ng and other entries by which Iand particul arly
agricultural land and income therefromis reserved for the
States shows that taxes on lands and buildings read
liberally nust also cover taxes in respect of gifts of  land
particularly agricultural land and buildings. |If the entry
so read can be reasonably said to include the tax, then
there can be no question of recourse to the residuary powers
of Parlianent.

The matter 1is not res integra and however attractive the
argunent, it cannot be accepted. Many H gh Courts in India
have considered this matter before the Suprene Court deci ded
it. The Mysore view was not followed in S. Dhandapani v.
Addl . Gft Tax Oficer, Cuddalore(l) (Madras Hi gh Court);
Shyam Sunder v. G ft Tax O ficer(2) (disapproved on another
point in the Supreme Court). A contrary view was earlier
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al so expressed in Jupadi Sesharatnamv. Gft Tax Oficer
Pal acol e(3) (Andhra Pradesh Hi gh Court) and Joseph v. G ft
Tax O ficer (4) (Kerala Hi gh Court). |In fact the judgnent
under appeal stands al one.

The subject of entry 49 of the State List in relation to
i mposition of Wealth Tax came up for consideration in Sudhir
Chandra Nawn v. Walth Tax O ficer, Calcutta & ors.(5) and
the view of the H gh Court on the construction of this entry
was affirmed. Although the judgnent’ under appeal was not
referred to expressly the result is that it nust be taken to
be inpliedly overruled. |In view of the decision of this
Court it 1is not necessary to deal with the nmatter except
briefly.

The Constitution divides the topics of legislation into
three broad categories : (a) entries enabling laws to be
made, (b) entries enabling taxes to be inmposed, and (c)
entries enabling fees and stanp duties to be coll ected. It
is not  intended that every entry gives aright to levy a
tax. The taxes are separately nmentioned and in fact contain
the whol'e “of the power of taxation. Unless a tax is
specifically nmentioned it cannot ~be inmposed except by
Parliament in the exercise of its residuary powers already
nment i oned. Therefore, entry 18 of the State List does not
confer additional power

(1) (1963) 49 I.T.R "712.

(3) (1960) 38 I.L.R/ 93.

(5) (1968) 69 I.T.R 897 (S.O.

(2) Al.R 1967 All. 19.

(4) (1964) 45 1.L.R 66.

200

of taxation. At the nost fees can be levied in respect of
the itens nmentioned in that entry, vide entry 66 of the sane

list. Nor ,is it possible to read a clear cut division of
agricultural land in favour of the States although the
intention is to put land in nbost-of its aspects in the State
Li st- But however wi de that entry, it cannot still authorise

a tax not expressly nentioned. Therefore, either the pith
and substance of the Gft Tax Act falls within entry 49 of

State List or it does not. |If it does, then Parlianent wll
have no power to levy the tax even —under -the residuary
power s. If it does not, then Parlianment nust undoubtedly

possess that power under Art. 248 and entry 97 of the Union
Li st.

The pith and 'substance of Gft Tax Act is to place the tax
on the gift of property which may include |and and
buildings. It is not a tax inposed directly upon | ands and
buildings but 1is a tax upon the value of the total gifts
made, in a year which is above the exenpted limt. There is
no tax upon lands or buildings as units of taxation. Indeed
the lands and buildings are valued to find out the /'tota
amount of the gift and what is taxed is the gift. <The val ue
of the lands and buildings is only the neasure of the | val ue
of the gift. Agift-tax is thus not a tax on |lands and
buildings as such (which is a tax resting upon general
ownership of lands and buildings) but is a levy upon a
particul ar use, which is transmssion of title by gift. The
two are not the sane thing and the incidence of the tax is
not the sane. Since entry 49 of the State List contenpl ates
a tax directly levied by reason of the general ownership of
lands and buildings, it cannot include the gift tax as
levied by Parlianent. There being no other entry which
covers a gift tax, the residuary powers of Parliament could
be exercised to enact a law. The appeals must, therefore,
be allowed but there shall be no order about costs
t hr oughout . The appeal 666/ 67 however abates as the sole
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respondent di ed.
V.P.S. Appeal s al | owed.
201




