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The Judgrment of the Court was delivered by

RAJENDRA BABU, J. The appel |l ant was Chi ef Justice of the Oissa H gh Court
and retired on 5.11.1980. He was appointed as Lokpal on 17.8.1989 under
Section 3 of the Ori'ssa Lokpal and Lokayukta Act, 1970 [hereinafter
referred to as '"the Act’]. Prior to his appointnent as Lokpal, he had al so
functioned as the Chairman of the Comm ssion of Enquiry into certain

di sputes involving the States of Tam | Nadu, Kerala and sonme of their

M ni sters. Pursuant to the repeal of the Act by the Oissa Lokpal and
Lokayukt as [ Repeal ] Ordi nance, 1992, which canme into effect on 16.7.1992,
he ceased to hold the office of Lokpal. The said O dinance was subsequently
repl aced by the Oissa Lokpal and Lokayuktas [Repeal] Act, 1995.

The appellant field a wit petition before the H gh Court contending that
he had incurred certain liabilities in ceasing to hold the office being
ineligible further enploynment under the State Governnent or for any ot her
enpl oyment under an office in any such | ocal authority, corporation

Gover nment Conpany or society registered under the Societies Registration
Act, 1860, which is subject to the control of the State Governnment and
which is notified by the Government in that behalf. He claimed for-

(i) Conpensation for |oss of salary for the remainder period of his
tenure as Lokpal

(ii) pension with effect from16.7.1992 as per Rule 7 of the Orissa
Lokpal [Conditions of Service] Rules, 1984.

(iii) refund of the ampunt of pension deducted fromhis salary during the
period 17.8.1989 to 16.7,1992, and

(iv) paynent of encashnent value of unutilised | eave which accrued to hi'm
during the period 17.8.1989 to 16.7.1992.

O the four clainms made by the appellant, the H gh Court held that the
appel l ant was not entitled to conpensation for |oss of salary for the

remai nder period of his tenure as Lokpal as well as for payment of pension
with effect from 16.7.1992. However, insofar as the encashment of val ue of
unutilised | eave and the deduction of anpbunt of pension during the period
from17.8.1989 to 16.7.1992 were concerned, appropriate reliefs were given.
In this appeal, the said order is in challenge.

Shri Raj Kumar Mehta, |earned counsel appearing for the appellant,
submitted that the view taken by the Hi gh Court insofar as refund of the
amount of pension deducted fromthe salary of the appellant for the period
from17.8.1989 to 16.7.1992 as well as paynent of encashment of val ue of
unutilised | eave accrued to himduring the said period is in order and that
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part of the order is to in challenge. The State al so has not filed any
appeal in respect of that part of the order

Thus the sole question that has to be considered in this case is whether
the appellant is entitled to any compensation for |oss of salary for the
remai nder period of his tenure as Lokpal which stood curtailed by reason of
the later enactnment. The appellant was appoi nted as Lokpal in terns of
Section 5 of the Act, The said section provides that every person appointed
as the Lokpal shall hold office for a termof five years fromthe date on
whi ch he enters upon his office but shall not be eligible for

reappoi ntment. The proviso to Section 5 enables the Lokpal to resign his
office or he may be renoved fromoffice in the manner specified in Section
6. Sub-section (3) of Section 5 makes it clear that on ceasing to hold

of fice, the Lokpal shall be ineligible for further enploynent under the
State Governnent or for-any other enployment under or office in such | oca
aut hority, corporation, CGovernnent Conpany or society as is referred to in
Cl ause (k) of Section 2 of the Act, Section 4 of the Act provides that when
the. Lokpal enters the office, he shall not hold any office of trust or
profit and if he is connected with any political party, he should sever his
connection with it and he should al so sever his connection with the conduct
and managenentof the business if he'is carrying on any business- Second
provi so to sub-section (5) of Section 5 of the Act provides that the

al | owances and ot her conditions of service of the Lokpal shall not be
varied to his disadvantage after his appointnent,

"the Hi gh Court examined the question as to the effect of abolition of a
post and whether an incunbent in officeis entitled to conpensation
therefor. The law is well settled that even in the case of tenure

appoi ntnents, if the post itself is abolished, entitlenent to conpensation
woul d not arise at all. Therefore, the view taken by the High Court to the
extent that the appellant would not be entitled to any conpensation on the
termof his office comng to an end on repeal of the enactnent under which
he WAS appoi nted by reason of curtailing his tenure, though nay be correct,
may have to be exani ned from anot her perspective.

Section 2 of the Repealing Act provides as foll ows:
"Section 2(1) The Oissa Lokpal and Lokayukta Act, 1978 is hereby repeal ed.

(2) On such repeal, no investigation, proceeding or renedy in relation to

any right, privilege, obligation, liability, penalty, forfeiture or
puni shment pendi ng under the Act so repealed shall be continued or
enf or ced.

(3) Save as otherwi se provided in sub-section (2) the provisions of
Section 5 of the Orissa General C auses Act, 1937 shaft apply to such
repeal . "

Under the Orissa General C auses Act, 1937, the effect of repeal is
considered and is to the followi ng effect:

"Section 5. Effect of repeal-Were any Orissa Act repeal s any enact nent
hitherto made, or hereafter to be nade, then, unless a different intention
appears, the repeal shall not:

(a) xxx XXX
XXX
(b) xxx XXX
XXX

(c) affect any right privilege, obligation or liability acquired, accrued
or incurred under any enactnment so repeal ed; or

XXX XXX
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XXX

The Hi gh Court, on exam ning these two provisions, held that inasnuch as an
i nvestigation, proceeding or renedy pending with the Lokpal on 16.7.1992,
the date of coming into force of the Repealing Act, under the Act so
repeal ed shall not be continued or enforced, the continuance of the office
of Lokpal was wholly redundant and in that view, the right, if any, of the
appellant to hold the office of the Lokpal for a termof five years is not
preserved either in terns of Section 2 of the Repealing Act or Section 5 of
the Orissa General O auses Act. The matter has been | ooked at fromthe
angl e whether the office of Lokpal would continue and, therefore, whether
the appellant would be entitled to any enolunments or conpensation. But the
entire schenme of the enactnent has not been taken note of by the High
Court. Under the schenme of the enactnent under which the appellant was
appoi nted, he cannot hol'd any office of trust or profit or he shall not be
a nenber of the legislature, central or state, or any other position, which
may come in conflict with the office of Lokpal. Having deprived hinmself of
hol di ng any other office or position which may come in conflict with the

of fice of 'Lokpal, he cannot also hold any office even after he ceases to
hol d the ‘'of fice of the Lokpal to which we have already adverted. Hence,

what is to be looked at ina case of ‘this nature is that even after ceasing
to hold the office of Lokpal whether strings are attached to himby reason
of his holding the office earlier and thus he has incurred any
disqualification not to hold any office in terns of Section 5(3) of the
Act. That nmeans there i's a disability attached to himfor all tinme to cone
thereafter. W specifically asked the | earned counsel appearing for the
respondents as to whether the said disability woul d di sappear on the
repeal i ng of the enactnment and, of course, he submitted that it would not.
If that is the reasonabl e approach, then the appellant is put to a

di sadvant age by reason of holding the office of Lokpal, which was put to an
end abruptly by repealing enactnment. In that event, he certainly becones
entitled to conpensation if not for loss of office but for carrying a
burden of not hol ding any office or position thereafter. It thus becones
clear that such person nust be adequately or appropriately conpensated. It
cannot be said that the Government wi ll control the activities of a person
who will incur certain liabilities or obligations but he shall not be

sui tably conpensated for the sane. In a situation of this sort, we think
that adequate conpensation will be the loss of his 'salary for the renai nder
tenure for which he woul d have held the office of the Lokpal. W,

therefore, direct the respondents to work out and pay the difference in

salary that the appellant will becone entitled to by this order on ceasing
to hold the office of the Lokpal and pay the sanme to him But this
direction will not entitle the appellant to claimany other allowances or

perks to be converted into cash.

There are two ways of understanding the effect of abolition of 'the office
of Lokpal, which resulted in curtailnment of the tenure of the office of the
appel lant, One is that the appellant having held the office at |east for
sone tinme is subject to all the restrictions arising under the provisions
of the Act, including those which debar himfrom holding any office on his
ceasing to be Lokpal. The other point of view be that on the abolition of
the post the restrictions as to holding of office on the appellant ceasing
to be the Lokpal will not be attached to him The later view, /if taken,
woul d | ead to incongruous results because the incunbent in office of the
Lokpal , having functioned as such at |east for sone tine, woul d have dealt
with many matters and, therefore, to naintain the purity of that office,
the restrictions inposed under the Act shoul d be maintained. The only other
reasonabl e way, therefore, is to interpret the provisions to the effect
that even when such restrictions continue to be operative on abolition of
the office the incunbent in office should be reasonably conpensated not for
deprivation of the office but for attachnent of the restrictions
thereafter.

The | earned counsel for respondent contended that [oss of enploynment in
such a situation is only a contingency of service and the right to abolish
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the post is available with the Governnent in the same manner as the right
to create a post and a person whose post has been abolished shoul d not be
entitled to salary. In our view, these argunents have absolutely no

rel evance to the question which we have exami ned. The crux of the matter in
this case is the effect of the disqualification of not holding any office
after ceasing to hold the office of the Lokpal. He is deprived of all other
of fices or business interest when he holds the office, of the Lokpal and
the office, which he holds, is also denied to himby reason of the
Repealing Act. If the argunment of the |earned counsel for the respondents
is accepted, it would lead to incongruity and would baffle all logic. The

| earned counsel for the respondents further subnmitted that the appell ant
had not presented his case or clained conmpensation for [oss of future

enpl oyment but has clainmed only the I oss for the present tenure and,
therefore, we should not grant any relief to him A wit petition, which is
filed under Article 226 of the Constitution, sets out the facts and the
clains arising thereto. May be in a given case, the reliefs set forth may
not clearly set out the reliefs arising out of the facts and circunstances
of the case. However, the courts always have the power to nould the reliefs
and grant 't he sane.

In the result, the appeal is, therefore, allowed and the judgnment of the
Hi gh Court stands partly nodified in terms of the aforesaid directions. In
the circumstances, there shall be no order as to costs.




