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The Judgment of the Court was delivered by

RAJENDRA BABU, J. The appellant was Chief Justice of the Orissa High Court
and retired on 5.11.1980. He was appointed as Lokpal on 17.8.1989 under
Section 3 of the Orissa Lokpal and Lokayukta Act, 1970 [hereinafter
referred to as ’the Act’]. Prior to his appointment as Lokpal, he had also
functioned as the Chairman of the Commission of Enquiry into certain
disputes involving the States of Tamil Nadu, Kerala and some of their
Ministers. Pursuant to the repeal of the Act by the Orissa Lokpal and
Lokayuktas [Repeal] Ordinance, 1992, which came into effect on 16.7.1992,
he ceased to hold the office of Lokpal. The said Ordinance was subsequently
replaced by the Orissa Lokpal and Lokayuktas [Repeal] Act, 1995.

The appellant field a writ petition before the High Court contending that
he had incurred certain liabilities in ceasing to hold the office being
ineligible further employment under the State Government or for any other
employment under an office in any such local authority, corporation.
Government Company or society registered under the Societies Registration
Act, 1860, which is subject to the control of the State Government and
which is notified by the Government in that behalf. He claimed for-

(i)   Compensation for loss of salary for the remainder period of his
tenure as Lokpal.

(ii)   pension with effect from 16.7.1992 as per Rule 7 of the Orissa
Lokpal [Conditions of Service] Rules, 1984.

(iii) refund of the amount of pension deducted from his salary during the
period 17.8.1989 to 16.7,1992, and

(iv) payment of encashment value of unutilised leave which accrued to him
during the period 17.8.1989 to 16.7.1992.

Of the four claims made by the appellant, the High Court held that the
appellant was not entitled to compensation for loss of salary for the
remainder period of his tenure as Lokpal as well as for payment of pension
with effect from 16.7.1992. However, insofar as the encashment of value of
unutilised leave and the deduction of amount of pension during the period
from 17.8.1989 to 16.7.1992 were concerned, appropriate reliefs were given.
In this appeal, the said order is in challenge.

Shri Raj Kumar Mehta, learned counsel appearing for the appellant,
submitted that the view taken by the High Court insofar as refund of the
amount of pension deducted from the salary of the appellant for the period
from 17.8.1989 to 16.7.1992 as well as payment of encashment of value of
unutilised leave accrued to him during the said period is in order and that
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part of the order is to in challenge. The State also has not filed any
appeal in respect of that part of the order.

Thus the sole question that has to be considered in this case is whether
the appellant is entitled to any compensation for loss of salary for the
remainder period of his tenure as Lokpal which stood curtailed by reason of
the later enactment. The appellant was appointed as Lokpal in terms of
Section 5 of the Act, The said section provides that every person appointed
as the Lokpal shall hold office for a term of five years from the date on
which he enters upon his office but shall not be eligible for
reappointment. The proviso to Section 5 enables the Lokpal to resign his
office or he may be removed from office in the manner specified in Section
6. Sub-section (3) of Section 5 makes it clear that on ceasing to hold
office, the Lokpal shall be ineligible for further employment under the
State Government or for any other employment under or office in such local
authority, corporation, Government Company or society as is referred to in
Clause (k) of Section 2 of the Act, Section 4 of the Act provides that when
the. Lokpal enters the office, he shall not hold any office of trust or
profit and if he is connected with any political party, he should sever his
connection with it and he should also sever his connection with the conduct
and management of the business if he is carrying on any business- Second
proviso to sub-section (5) of Section 5 of the Act provides that the
allowances and other conditions of service of the Lokpal shall not be
varied to his disadvantage after his appointment,

"the High Court examined the question as to the effect of abolition of a
post and whether an incumbent in office is entitled to compensation
therefor. The law is well settled that even in the case of tenure
appointments, if the post itself is abolished, entitlement to compensation
would not arise at all. Therefore, the view taken by the High Court to the
extent that the appellant would not be entitled to any compensation on the
term of his office coming to an end on repeal of the enactment under which
he WAS appointed by reason of curtailing his tenure, though may be correct,
may have to be examined from another perspective.

Section 2 of  the Repealing Act provides as follows:

"Section 2(1) The Orissa Lokpal and Lokayukta Act, 1978 is hereby repealed.

(2) On such repeal, no investigation, proceeding or remedy in relation to
any right, privilege, obligation, liability, penalty, forfeiture or
punishment pending under the Act so repealed shall be continued or
enforced.

(3)  Save as otherwise provided in sub-section (2) the provisions of
Section 5 of the Orissa General Clauses Act, 1937 shaft apply to such
repeal."

Under the Orissa General Clauses Act, 1937, the effect of repeal is
considered and is to the following effect:

"Section 5. Effect of repeal-Where any Orissa Act repeals any enactment
hitherto made, or hereafter to be made, then, unless a different intention
appears, the repeal shall not:

(a)  xxx                                 xxx
xxx

(b)  xxx                                 xxx
xxx

(c) affect any right privilege, obligation or liability acquired, accrued
or incurred under any enactment so repealed; or

xxx                                        xxx
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xxx

The High Court, on examining these two provisions, held that inasmuch as an
investigation, proceeding or remedy pending with the Lokpal on 16.7.1992,
the date of coming into force of the Repealing Act, under the Act so
repealed shall not be continued or enforced, the continuance of the office
of Lokpal was wholly redundant and in that view, the right, if any, of the
appellant to hold the office of the Lokpal for a term of five years is not
preserved either in terms of Section 2 of the Repealing Act or Section 5 of
the Orissa General Clauses Act. The matter has been looked at from the
angle whether the office of Lokpal would continue and, therefore, whether
the appellant would be entitled to any emoluments or compensation. But the
entire scheme of the enactment has not been taken note of by the High
Court. Under the scheme of the enactment under which the appellant was
appointed, he cannot hold any office of trust or profit or he shall not be
a member of the legislature, central or state, or any other position, which
may come in conflict with the office of Lokpal. Having deprived himself of
holding any other office or position which may come in conflict with the
office of Lokpal, he cannot also hold any office even after he ceases to
hold the office of the Lokpal to which we have already adverted. Hence,
what is to be looked at in a case of this nature is that even after ceasing
to hold the office of Lokpal whether strings are attached to him by reason
of his holding the office earlier and thus he has incurred any
disqualification not to hold any office in terms of Section 5(3) of the
Act. That means there is a disability attached to him for all time to come
thereafter. We specifically asked the learned counsel appearing for the
respondents as to whether the said disability would disappear on the
repealing of the enactment and, of course, he submitted that it would not.
If that is the reasonable approach, then the appellant is put to a
disadvantage by reason of holding the office of Lokpal, which was put to an
end abruptly by repealing enactment. In that event, he certainly becomes
entitled to compensation if not for loss of office but for carrying a
burden of not holding any office or position thereafter. It thus becomes
clear that such person must be adequately or appropriately compensated. It
cannot be said that the Government will control the activities of a person
who will incur certain liabilities or obligations but he shall not be
suitably compensated for the same. In a situation of this sort, we think
that adequate compensation will be the loss of his salary for the remainder
tenure for which he would have held the office of the Lokpal. We,
therefore, direct the respondents to work out and pay the difference in
salary that the appellant will become entitled to by this order on ceasing
to hold the office of the Lokpal and pay the same to him. But this
direction will not entitle the appellant to claim any other allowances or
perks to be converted into cash.

There are two ways of understanding the effect of abolition of the office
of Lokpal, which resulted in curtailment of the tenure of the office of the
appellant, One is that the appellant having held the office at least for
some time is subject to all the restrictions arising under the provisions
of the Act, including those which debar him from holding any office on his
ceasing to be Lokpal. The other point of view be that on the abolition of
the post the restrictions as to holding of office on the appellant ceasing
to be the Lokpal will not be attached to him. The later view, if taken,
would lead to incongruous results because the incumbent in office of the
Lokpal, having functioned as such at least for some time, would have dealt
with many matters and, therefore, to maintain the purity of that office,
the restrictions imposed under the Act should be maintained. The only other
reasonable way, therefore, is to interpret the provisions to the effect
that even when such restrictions continue to be operative on abolition of
the office the incumbent in office should be reasonably compensated not for
deprivation of the office but for attachment of the restrictions
thereafter.

The learned counsel for respondent contended that loss of employment in
such a situation is only a contingency of service and the right to abolish
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the post is available with the Government in the same manner as the right
to create a post and a person whose post has been abolished should not be
entitled to salary. In our view, these arguments have absolutely no
relevance to the question which we have examined. The crux of the matter in
this case is the effect of the disqualification of not holding any office
after ceasing to hold the office of the Lokpal. He is deprived of all other
offices or business interest when he holds the office, of the Lokpal and
the office, which he holds, is also denied to him by reason of the
Repealing Act. If the argument of the learned counsel for the respondents
is accepted, it would lead to incongruity and would baffle all logic. The
learned counsel for the respondents further submitted that the appellant
had not presented his case or claimed compensation for loss of future
employment but has claimed only the loss for the present tenure and,
therefore, we should not grant any relief to him. A writ petition, which is
filed under Article 226 of the Constitution, sets out the facts and the
claims arising thereto. May be in a given case, the reliefs set forth may
not clearly set out the reliefs arising out of the facts and circumstances
of the case. However, the courts always have the power to mould the reliefs
and grant the same.

In the result, the appeal is, therefore, allowed and the judgment of the
High Court stands partly modified in terms of the aforesaid directions. In
the circumstances, there shall be no order as to costs.


