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JUDGMENT

HANSARI A, J.

| have had the benefit of perusing the judgnent of
| earned brother Ramaswany, J. in draft. Despite the great
respect he commands at ny hand, | have not been able to

persuade nyself to agree with him According to ne, the
i mpugned term nation order deserves to be set aside, and not
uphel d, as opined by |earned brother. To sustain any stand,
it is stated as bel ow

2. A wong-doer, a sinner, has to be punished; so. too
those who aid, abet or instigate him But . not  those
regardi ng whom only a doubt is created. Full care has 'to be
taken to see that while punishing the wong-doer, the
penalty does not visit those who may be innocent, specially
when the penalty as such which would hit hard so nuch so as
to take away livelihood of the concerned persons.

2A. This prologue sums up the core question which we are
called upon to decide in this batch of cases, which involve
the fate of 1363 appellants inasnuch as we have to decide
whet her the services of this nunber of persons have been
duly and legally termnated or not. The enormty itself
calls for a cautious approach. This is nmore so because
Article 21 of the Constitution would require us to tread the
path avoiding pitfalls, whose nunber is significant in these
cases.

3. The prima donna (villain of the piece) is one Dr. A A
Mal l'ick, who at the relevant tine was holding the post of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 14

Deputy Director (tuberculosis) Bihar, and had cone to be
vested with al nost absolute powers to see that the targets
fixed by the Governnment of India in inplenmenting a schene
relating to Anti-Tubercul osis programre are achieved. Wen
it cane to the notice of the State Governnent in the Health
Department that some centres were not working as per the
directions of Dr. Mallik, all concerned were asked by the
Covernment to do so. The saying "Power corrupts, and
absol ute power corrupts absolutely" becane true inasmuch as
Dr. Mallik started either appointing hinmself or giving
directions right and left to appoint |arge number of persons
as class 111/1V employees. It was ultimately found that as
agai nst about 2500 sanctioned posts the nunber of persons to
be so appointed shot up to 6000. Questions relating to this
came to be asked even-on the floor of the Assenbly by 1987
when the concerned Mnister stated that the appointnments had
been given after following all procedures. The matter did
not rest there and various persons not getting their salary,
t hough appoi nted, approached the Hi gh Court of Judicature at
Patna - the nunber of such wit applications ultinmately cane
to be around 250. The Hi gh Court observed at one stage that
it saw no reason as to why the State should not proceed
agai nst concer ned of ficers who benefitted t hensel ves
illegally, and disposed of the wit ©petitions wth the
direction that an/enquiry into the matter shall be held and
upon consideration /of the individual® cases appropriate
orders shall be passed for paynment of salary for the period
the concerned person had actually worked, subject to the
condition that it was found that they had fulfilled criteria
for obtaining salary. Pursuant to these observations, a high
powered Conmmittee canme to be forned, consisting of (1)
Director-in-Chief, Health Services; (2) Deputy Drector
(Administration) Health Services; (3) Deputy 'Director
(Planning) Health Services; and (4) Deputy Director
(Tubercul osis). The Comm ttee issued a general notice
through newspapers to all concerned and directed them to
appear before the Committee for personal hearing between
17.8.92 to 29.9.92. A report was subnitted subsequently,
pursuant to which a blanket order —cane to be issued on
30.4.93, termnating the services of all the enployees.
4. The sane canme to be challenged again before the Hi gh
Court. Long argunents were advanced by both the sides and
after applying its mind to various points of fact and | aw, a
Di vi sion Bench of the High Court dismssed virtually all the
wit petitions by its order dated My 6, 1994. The nmmin
order of dismissal was passed In CMC No. 4942/93 and bat ch.
This was followed by other Benches of the H gh Court in
anal ogous matters. The affected enployees have filed these
appeal s under Article 136 of the Constitution
5. W were also addressed at length by various counse
appearing for the appellants; so too by the State counsel
Shri Shanti Bhushan appearing for sone of the appellants
covered nost of the ground, which canme to be suppl enented by
others. Shri Verma replied on behalf of the State.
6. di sposal of the appeals, require determ nation of the
fol | owi ng:

(1) Wiether the initial appointments of

the appellants were in accordance with

| aw?

(2) Wether the ser vices of the

appel l ants were duly regul ari sed? and

(3) Wether natural justice had been

conplied with before their services were

termi nat ed?

| woul d consider these aspects seriatim
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7. Whet her the initial appointnment of

the appellants were in accordance with

| aw?

The controversy qua this facet of the case is whether
the appellants were required to be initially appointed in
accordance with the procedure of appointment to class I11/1V
posts as contained in the Ofice Menmorandum (OM of even
nunber issued on Decenber 3, 1980 by the Departnent of
Per sonnel and Admi ni strative Ref or s of t he State
CGovernment. There is no dispute from the side of the
appel l ants that the procedure had not been followed.
Question is whether it was required to be so done?

8. Shri Shanti Bhushan was enphatic in his contention that
this OM having been neant for appointnent to "posts" had no
application to the initial  appointnment inasmuch as the
appel l ants had been appointed on daily wage basis to
i mpl enent the crash progranme of eradication of tuberculosis
fromthe State - the urgency |in the matter being apparent
fromthe fact that  the State Governnent was issuing orders
to all concerned to conply with the orders or directions
given by Dr. Mallik so as to achieve the target. The
appoi ntnents were thus not” to any ‘posts’, as, such
appoi ntnents can be  made only if sanctioned posts be
avail able, which is not required to be so in case of daily
rated workers, who are appointed as and when needed and in
such nunber as would neet the exigency of the situation

This was sought to be brought hone by contending that an
urgent need for enploying such persons may arise, say, when
there is a sudden flood or earthquake, when enploynment woul d
not brook delay and financial rules of the Governnment woul d
permt enploynent of required nunber of persons, whose wages
could be paid out of Contingent Fund. This~ submission is
countered by Shri Verma for the State, according to whom
even while making initial appointnent the procedure laid
down in the aforesaid OM was required to be foll owed.

9. To support his contention, Shri Shanti Bhushan brought
to ny notice a Constitution Bench decision of this Court in
State of Assam vs. Kanak Chandra Dutta, 1967 (1) SCR 679, at
p. 683 of which it has been stated that "post may be created
before the appointment or simultaneously withit. A post is
an appoi ntment, but even appointment is not a post. A casual
| abourer is not the holder of a post". ~Shri Verma on the
ot her hand has sought to rely on a 3 Judge bench decision in
Union of India vs. Deepchand Pandey & Anr. 1992 (4) SCC 432.
As to this decision, Shri Shanti Bhushan’s contention is
that it has not held that persons enpl oyed on casual basis
woul d be hol ders of posts.

10. The observation in the Constitution Bench case if
unanbi guous inasmuch as the statenent is that a casua

| abourer is not the holder of a post. As to Deepchand
Pandey’s case it may first be nentioned that it -has not
taken note of the Constitution Bench decision. This apart, a
perusal of the judgnent shows that it dealt wth the
guestion as to whether a Central Adm nistrative Tribunal,
constituted under Administrative Tribunal Act, 1985, which
was passed pursuant to Article 323-A of the Constitution

was vested with the jurisdiction to entertain and deci de the
claimof the respondents as agai nst the appellant (Union of
India) and its officers in Railway Departnment. This question
canme up for determ nation because the respondents, who had
been engaged as casual typists on daily wages in railway
of fices, challenged the order of their termination before
the Hgh Court, which allowed the same. The Uni on of India
contended that the H gh Court had no jurisdiction in view of
the provisions in the aforesaid Act. To decide this




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 14

guestion, the Bench noted the case of the respondents and
then referred to the scope of Article 323-A and held that as
the respondents were claimng the right to continue in the
enpl oyment of the Union of India as before, with additiona
claimof tenporary status, it was idle to suggest that such
claimwas not covered by the Act. It was, therefore,
concluded that the renmedy of the respondents was before the
central Adm nistrative Tribunal and not the H gh Court.

11. The judgment in Deepchand Pandey cannot, therefore, be
said to have laid down that even casual workers on daily
wages are holders of posts. In fact, this question had not
arisen for decision in this form in that case. This being
the position and the Constitution Bench observation being
unanbi guous, | hold that the appointnments of the appellants
initially were not to ~any posts, and so, the procedure
nmentioned in the aforesaid OM was not required to be
fol | oned.

12. \Wether the services of ‘the appellants were duly
regul ari sed?

The ‘af oresaid question would need answering of the
fol |l ow ng:

(i) Was the procedure mentioned in OM

of 3rd Decenber, 1980 required to be

fol | owed?

(ii) Whet her non-adverti senent of the

posts introduced any infirmty?

(iii) Wether non-information to the

enpl oyment exchange for filling  up the

post s caused any dent to t he

appoi ntnments ?

(iv) Was there non-reservation of posts

for Schedul ed Castes/Scheduled Tribes?

If so, whether the sane introduced any

illegality in the appoi ntnents of

general candi dat es?

(v) VWet her the regularisation had

been nade pursuant to recommendation of

the Selection Conmmittee visualised by

the aforesaid OV

(vi) Wet her any panel was prepared by

the Selection Committee? If not, does

this provide a good ground to regard the

appoi nt nent s as viol ative of the

prescri bed procedure ?

| propose to discuss these contentions in the ~order
noted above. It would be apposite to mnmention that the
aforesaid are the grounds nmentioned in the blanket order of
term nation
13. Was the procedure nentioned in OM of 3rd Decenber, 1980
required to be foll owed?

The thrust of Shri  Shanti Bhushan's argument in this

regard is that regularisation of an ad-hoc/tenporary
enployee is a constitutionally protected right, as pointed
out by this Court in Dharwad’s case, 1990 (2) SCC. 396.
Therefore, this right should not be hedged with any such
procedure which should defeat it.
14. This submission calls for an examination of the |[|aw
relating to regularisation, as spelt out by this court in
its various decisions. There is no need to refer to
di fferent pronouncenents on this point inasnmuch as the | aw
cane to be sumed up by a 3-Judge bench in State of Haryana
vs. Piara Singh and others, 1992 (4) SCC 118. |ndeed, the
| ear ned counsel of both the sides sought to rely on what has
been stated in this decision in support of their
cont enti ons.
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15. The Piara Singh Bench after referring to a | arge nunber
of earlier decisions on the point, which include Dharward' s
case, summarised the law in paragraphs 45 to 53 which read
as bel ow
"45. The normal rule, of course, is
regul ar recruitnent t hr ough the
prescri bed agency but exigencies of
adm ni stration nmay sonetines call for an
ad hoc or tenporary appointnment to be
made. In such a situation, effort should
al ways be to replace such an ad
hoc/tenmporary enployee by a regularly
sel ected enpl oyee as early as possible.
Such a tenporary ~ enployee nay also
conpete al ong with others for such
regul ar selection/ appointnment. |If he
gets selected, well and good, but if he
does not, ~he nust give, way to the
regularly selected candi dat e. The
appointnent of the regularly selected
candi-dat e cannot be w thheld or kept in
abeyance for the sake of such an ad
hoc/ t emporary enpl oyee
46. Secondly, ‘an ad hoc or tenporary
enpl oyee should not be replaced by
anot her ad hoc or tenporary enpl oyee; he
nmust be replaced only by regularly
sel ected enpl oyee. This is necessary to
avoid arbitrary ~action on -the part of
the appointing authority.
47. Thirdly, even where an ad hoc or
temporary enploynent is necessitated on
account of t he exi gencies of
admi ni stration, he should ordinarily be
drawmn from the enpl oynent exchange
unless it cannot brook delay-in which
case the pressing cause nust be stated
on the file. |If no candidate is
avail able or is not sponsored. by the
enpl oynent exchange, sonme appropriate
nmet hod consistent wth the requirements
of Article 16 should be followed. In
other words, there nust be a notice
published in the appropriate nanner
calling for applications and all those
who apply in response thereto should be
considered fairly.
48. An unqualified person ought to be
appointed only when qualified persons
are not available through the above

processes.
49. |If for any reason, an ad hoc or
temporary enployee is continued for a
fairly long spell, the authorities nust

consider his case for regularisation
provided he is eligible and qualified
according to the rules and his service
record is sati sfactory and hi s
appoi nt nent does not run counter to the
reservation policy of the State.

50. The proper course would be that
each State prepares a schene, if one is
not already in vogue, for regularisation
of such enployees consistent with its
reservation policy and if a schene is
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already framed, the sane may be nade

consistent with our observations herein

so as to reduce avoidable litigation in

this behalf. |If and when such person is

regul ari sed he shoul d be pl aced

i mediately below the last regularly

appointed enployee in that category,

class or service, as the case may be.

51. So far as t he wor k- char ged

enpl oyees and casual | abour are

concerned, the effort rnust be to

regul ari se them as far as possible and

as early as possible subject to their

fulfilling the qualifications, if any,

prescribed for the post and subject also

to availability ~of work.. If a casua

| abourer is continued for-a fairly |long

spel l-say two or three years - a

presunption nay arise that. there is

regul ar need for his service. In such a

situation, it becones obligatory for the

aut hority concerned to exam ne t he

feasibility of his regularisation. Wile

doi ng so, the authorities ought to adopt

a positive approach coupled with an

enpathy for the person. As has  been

repeatedly stressed by this Court,

security of tenure is necessary for an

enpl oyee to give his best to the job. In

this behalf, we do comend the orders of

Government of Haryana (contained in-its

letter dated April 6, 1990 referred to

herei nbefore) both in relation to work-

charged enployees as well ~as casua

| abour .

52. We nmust also say that the orders

i ssued by the Governnents of Punjab and

Haryana providing for regularisation of

ad hoc/tenporary enpl oyees who have put

in two years/one year of service are

quite generous and | eave no room for any

legitimate grievance by any one.

53. These are but a few observations

which we thought it necessary to make,

inmpelled by the facts of this case, and

the spate of [itigation by such

enpl oyees. they are not exhaustive nor

can they be wunderstood as immutable.

Each Governnment or authority has to

devise its own criteria or principles

for regularisation having regard to al

the relevant circunstances, but while

doing so, it should bear in nind the

observati ons made herein.”
16. The only other case which | propose to note, in view of
strong reliance on it by Shri Vernmm, is Del hi Devel opnent
Horticulture Enpl oyees Union vs Delhi Admnistration, 1992
(4) SCC 99. shri  Verma drew nmy attention to the genera
observations made by the Bench in para 23 in which a nention
was made about the comon practice to ignore enploynent
exchanges and to enploy and get enployed persons who are
either not registered with the enploynent exchange or who,
though registered, are lower in the waiting list in the
enpl oyment register. The Bench stated that such enpl oynent
is sought and given for “various illegal considerations
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i ncludi ng noney". The notivating force to do so is to get
the benefit of regularisation after one has continued to
work for 240 days or nore, knowi ng about the judicial trend
that those who have conpl eted 240 days or nore are directed
to be automatically regularised. It was al so observed that
this has led to developnent of "good deal of illega
enpl oyment market resulting in a new source of corruption
and frustration of those who are waiting in the enpl oynent
exchange for years".

17. | would exami ne the question relating to regul ari sation
of the appellants keeping the aforesaid in mnd. Shri Shanti
Bhushan submits that what was stated in paragraph 11 of
Dharward’s case about regularisation wthin a reasonable
period being a constitutional goal has been accepted in
Piara Singh’s case also inasnmuch as it has been state
paragraph 51 that security of tenure is necessary which
requires adoption ~of positive approach coupled w th enpathy
for the person, because of which the view taken was that if
a casual labourer continued for a fairly long spell-say 2 or
3 years - a presunption nay arise that there is if a regular
need for —his services. |In such a -situation, it becones
obligatory for the authority concerned to exanmine the
feasibility of this regularisation.

18. The learned counsel further contends that it was, as if

to fulfil the constitutional obligation, that on the
guestion of regularisation of enployees |ike the appellants
being taken up with the CGovernnent, it was stated by the

Director of Health Services to all concerned.in his letter
of 25.11.1982 that casual |abourers who had been appointed
after 1974 and were serving continuously for 3. years be
absorbed against the regularised posts. As to those working
for less than 3 vyears, this letter stated that they should
al so be absorbed agai nst the vacant sanctioned posts. It is,
therefore, urged that no procedure at ~all was required to
regul ari se those who had served for 3 years or nore after
1974.

19. | would not agree with Shrii Shanti Bhushan /that no
procedure at all was required to be followed, in view of the
law as nentioned in Piara Singh's case, according to which

the adhoc/tenporary enployees have also to -get selected,
along with others, to get regularised, which -apparently
means that they nmust undergo a sel ection process whi ch has
to be according to a settled procedure. And the procedure
for the cases at hand is the one nmentioned in the aforesaid
OM It is, therefore, to be seen whether there are nmaterials
to show qua the appellants that the procedure nentioned in
the OM of 3rd Decenber was not followed while regularising
them

200 As to this facet of the case, Shri Shanti Bhushan has
sought to rely strongly on the statement nmade by the
concerned Mnister on the floor of the Assenbly on two
occasions. The first was on 14.7.1987, when in reply to the
guestion "(w)hether it is a fact that fromthe year 1985 to
March, 87 about 200 persons were appointed in Class |l and
IV posts in different TB Institutes by the Incharge, Deputy
Director, TB, without publication of interview I|f yes, does
the Government propose to make an inquiry into this ? If

yes, why has it not been made till date ?", Mnister Health
and Family Welfare Department stated that the appointments
were made "after follow ng all procedure” which was

contained in letters dated 17.2.1983, 25.3.1983, 24.7.1984,
17.10.1984, 31.12.1986 and 31.1.1987. The matter again cane
before the Assenmbly on 21.1.1987, when another ML.A
desired to know from the Mnister of Health and Fanmly
Wl fare whet her about 800 enployees had been appointed
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against different <class IlIl and IV posts illegally by the
Director, TB, Dr. A Millik, between 1977 and 1987. The
further question was if this were to be a fact, "does the
Gover nnment propose to hold an inquiry against Dr. Mllik for
Making illegal appointnents and illegal accumulation of
wealth. If not, why ?" The reply of the Mnister was that
appoi nt nent had been nade "in regul ar nmanner agai nst created

sanctioned vacant posts.". The Mnister further stated that,
therefore, "question of illegal appointnents does not
arise".

21. Shri Verma would not like us to place much reliance on
what was stated on the floor of the Assenbly, because the
guestions had been answered, as per the State’'s case put up

in counter-affidavit filed here, on the i nformation
furnished by Dr. A A Mllik himself. However, as on
subsequent inquiry it was found that all informations

furnished by Dr. Millik  were false, a fresh comunication
was addressed by the Departnent to the Assenbly.

22. | 'would not accept this stance taken in the counter-
affidavit for various reasons. The first is that it s
beyond conprehension that a question relating to alleged
illegal activities of Dr. WMllik would be answered by a
M nister on the floor of House on the basis of information
supplied by none ‘else than Dr. Mllik. Secondly, the
counter-affidavit has been sworn on behalf of the State by
Director (Adnministration, Heal th Services, whereas an
affidavit on behalf of the State is to be sworn by an
officer of the Secretariat. Thirdly, there 'is nothing on
record to satisfy that the fresh “information collected on
subsequent inquiry had really been furnished by the
Departnment to the Assenbly.

23. The aforesaid contention of Shri Shanti Bhushan was
buttressed by other |earned counsel appearing for the
appel l ants by drawing by attention, inter alia, toa wit
proceedi ng before the Patna H gh Court which shows that on a
direction being given by the Courtt to pay to the wit
petitioners in question their wages, if they had been
regul arly appointed, the H gh Court was inforned that, on
enquiry being nade, it was found that the wit petitioners
had been regul arly appointed.

24. There are also on record of sone cases ninutes  of
Selection Conmittee consisting of Deputy Director, Health
Service (TB), Assistant Director (Philoria Control); and
Seni or-nost SC/ ST officer working wunder the TB progranme.
This is the conposition of the Selection Conmittee neant for
maki ng regul ar appointnents to class Il &1V posts under
Tubercul osis Control Programre, as would appear from the
CGovernment communi cati on of 25.3.1983, whichis one of the
letters mentioned by the Mnister on 14.7.1987 when he
answered the Assenbly question. It is, of course, true, as
poi nted out by Shri Verma, that in the papers as filed, at
the place of signatures "Sd/-" appears. The explanation of
the concerned counsel is that this had happened because the
signatures of the concerned person were not legible. It is
al so urged that the appellants, having had no custody of the
original records, <could lay their hands on a docunent of
this nature only. The original of the docunent not being
avail able to us, which may be because of the burning of al
records in the fire which took place in the State
Secretariat, it cannot be held that the concerned persons
were regul arised after proper selection. But then, in sone
cases Selection Conmittee did exam ne the candidature of
concerned persons and they had conme to be regularised
pursuant to the recomendati on of the selection conmittee.
25. In the aforesaid permses, i would not accept the
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contention advanced on behalf of the State that the
procedure visualised by the O M of 3rd Decenber, 1980 was

not followed at all while regularising the appellants. O
course, the materials on record do not permt to say that
the procedure had been followed in case of all the

appel | ant s.
26. Wiet her non-advertisenent of the posts introduced any
infirmty?

Shri Shanti Bhushan contends that as per the | aw sumred
up in Piara Singh's case, advertisenent is not a nust. Shr
Verma, subnits that wunless the posts are advertised,
eligible persons would not know about the availability of
post, and so, it has to be there. Para 47 of Piara Singh
nakes this position clear, as it states that a notice nust
be published in this regard in appropriate nanner. This
publication could be, in appropriate cases, on notice boards
al so, according to me.

27. The aforesaid being the position, | amstatisfied that
the posts ' were required to be advertised. This, however, is
an ordinary requirenent, which would be apparent fromthe
word "ordinarily" finding place in-para 47. This apart, it
woul d appear that the news was published on the notice board
of some offices. I would accept this as sufficient in the
facts and circunstances  of the present case. The non-
advertisenent of the posts in newspapers  had, therefore,
caused no infirmty to the regul arisation

28. Wiether non-information to the enploynent exchange for
filling up the posts caused any dent to the appointnments ?

Para 47 of Piara Singh's case states that where an ad

hoc or tenporary enmploynment s necessitated on account of
exi gency of admnistration, the incunbent should be drawn
fromthe enploynent exchange. This requirenent has a rider
nanely, "unless it cannot brook delay". As already stated,
there was a pressing cause here, which is alnpst wit |arge
on the face of the record. The non-information to the
enpl oyment exchange had, therefore, caused no dent to the
appoi nt nent s.
29. Was there non-reservation of posts for ~Schedul ed
Cast es/ Schedul ed Tribes? |If so, whether the sane introduced
any legality in the appoi ntnent —of general category
candi dates ?

The facts as unfolded in the present appeals showt hat

posts had in fact been reserved. In one TB Centre, 16
Schedul ed Castes, 5 Scheduled Tribes, 16 Backward 1, and 14
backward Il cane to be appointed, along with 16 genera

category candi dates. This tabulation is at page 143 of paper
book in SLP(C) Nos.12934-35 of 1994. A perusal of the paper
book in SLP(C) Nos.13203-13 of 1994 shows that Schedul ed
Cast es/ Schedul ed Tri bes candidates were appointed to the
posts of B.C G Technicians. The annexure at Page 116 gives
the names of such candidates, and the |list at pages 117 to
119 shows that there were nany Backward C ass | and Backward
Class Il appointees also. This shows that there was not only
reservation for Schedul ed Castes and Schedul ed Tribes but
appoi ntnents too had been given. That this was the position
inall the centres cannot, however, be known from materia
on record. The appellants’ counsel are justified in saying
that they could not have produced docunments to show as to
how this requirement was satisfied in all the centres. The
burden of proving this conclusively cannot be thrown on the
appel l ants, as after all it is the State which had
termnated their services, inter alia, on this ground, and
so, the burden has really to be discharged by the State, to
do which virtually nothing has been done, may be because the
Secretariat records having been burnt, nothing is avail abl e.
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It may, however, be that the District Records could have
per haps thrown sone |ight, but they were shown no |ight.

30. The materials available show there was reservation for
SC/ ST candi dates. The question of illegality in appointmnment
of general candidates on the ground of non reservation does
not, therefore, arise.

31. Wiether the regularisation had been made pursuant to
recomendati on of the Selection Commttee visualised by the
aforesaid OM ?

Thi s aspect has al ready been dealt above. To reiterate,
there are materials on record to show that in some cases
regul ari sation was pursuant to the recomendation of a
properly constituted Selection Conmttee. | am conscious
that one swallow does not make a sunmer. But then, to have
required the appellants to bring on record the proceedi ngs
of other Selection Committees, if there were any, would have
pl aced an wunjustified burden on them Wat has been stated
above about the State’s burden applies qua this question
al so.

32. Wiether non-preparation of any panel by the Sel ection
Conmittee provided a good ground to regard the appointnents
as violative of the prescribed procedure?

A perusal of the OM of 3rd Decenmber, 1980 does show
that the Selection Conmttee was required to prepare a nerit
list. That such a/ nerit list/panel was prepared in sone
cases would be evident froma perusal of the paper book in
SLP(C) Nos. 13203-13 of 1994. But then, it cannot be said
that this was done 'in all cases. Even so, for the reasons
already alluded which would apply proprio vigore to this
aspect also, there is no justification in finding infirmty
in all the appointnents because of lack of naterials on
record to show that the appointnents had been nade wi t hout
preparation of nerit |ist/panel
33. Wiether natural justice had been conmplied with before
term nation of the services of the appellants?

VWhat are the requirenments of the natural justice cannot
be laid down in any straight jacket. This is a well settled
position in law. The facts and circunstances of the case in
guestion would alone provide the answer whether natura
justice has been conplied with or —not. This is so well
settled position by now that | do not propose to advert to
any case |law on this subject.

34. It is equally well settled that where adverse  civi
consequences follow pursuant to an order of an authority,
natural justice has to be conplied with ordinarily.  Law,
however, permts exclusion of natural justice in sone cases,
like urgency. Shri Verna submits that present is a case
where natural justice got excluded because of adoption of
unfair nmeans while seeking appoints. In support of /'this
contention, strong reliance is placed on the decision of
this court in Bihar School Exami nation Board vs. - Subhash
Chandra Sinha and others, 1970 (3) SCR 963. According to
Shri Shanti Bhushan, this decision has not said anything
contrary to the well settled principle that where adverse
civil consequences follow natural justice has to be conplied
with.

35. Let it be seen which of the aforesaid contentions
nerits acceptance. In the aforesaid case this Court exani ned
the question whether notice to the respondents was necessary
bef ore cancell ati on of their exam nati on because of adoption
of unfair means at an examination centre. The question of
giving notice required exam nation, as it was contended that
natural justice required the sane. On the facts of that case
it was held that notice was snot necessary. This view was
taken because the Court was satisfied about adoption of
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unfair neans, relating to which an independent enquiry had
been held by Unfair Means Committee of the appellant Board.
Shri Verma states that as in the present case also the
appel l ant has adopted unfair means, no notice was required
to be given.

36. A close perusal of the judgment shows that that was not
a case of any particular individual being charged wth
adoption of wunfair neans, but of the conduct of all the
exam nees or a vast npjority of themat a particular centre.
The Court raised a poser that as the question was not of
chargi ng any one individual with unfair means but to condemn
the examnation as ineffective for the purpose it was held,
nmust the Board have given an opportunity to all the
candidates to represent their cases? The Court thought it
was not necessary, because ‘the examination as a whole was

bei ng cancelled. It was further observed that as the Board
had not charged any one with unfair means so that he could
claimto defend hinself. 1t was, therefore, concluded that

it would 'be wwong “to insist that the Board nust hold a
detailed enquiry “into the natter and exam ne each case to
satisfy itself which of the candidates had not adopted
unfair neans.

37. The facts of the present case are poles apart. Here the
al l egation is undoubt edl y agai nst each appellant. Even if it
were to be that sonme anbng them had adopted unfair neans,
the appointnents of others could not be set aside because of
that. It was not ' a question of sone illegality of the
general nature like adoption of  a wong procedure in
selection, like fixing of very-high percentage marks for
viva voce. It may be that a case where such illegality is
conmtted, individual notice wuld not be necessary. I,
therefore, do not think if the ratio in Subhash Chandra’'s
case could assist the State to contend  that individua
noti ce was not necessary.

38. | may deal with another decision pressed into service
by Shri Verma in this context. The same is S K
Bal asubramani an vs. State of Tam | nadu, 1991 (2) SCC 708.
The |l earned counsel has read out to me fromthis decision
paragraph 9 at pages 713 and 714 and contended that because
what has been stated therein, it could be said that even if
an order is invalid, there would be no gquestion of affording

an opportunity of hearing. | am afraid that the |earned
counsel has msunderstood the purport of what has been
stated therein. | have said so because a perusal of that

para shows that this Court had said about no-question of
affording an opportunity of hearing to the petitioners
bef ore passing the inpugned order dated March~ 3, 1980,
because the Court found that that order was (founded on
Gover nnment orders dated Novenmber 16, 1976 and June 15, 1977,
which were invalid according to the Court as those orders
had altered the principle of fixation of seniority-contained
in Rule 35 of the General Rules, which could have been done
only by suitably amending the Rule, and not by issuing
adm ni strative instructions. Having found that the order in
favour of the petitioners dated March 3, 1980 was founded on
untenable principle of fixation of seniority, the court
said, and with respect rightly, that no opportunity was
required to be given to the petitioners who sought to
support their seniority position on the principles as
enbodied in the Orders dated Novenber 16, 1976 and June 15,
1977. the foundation of the order dated March 3, 1980 having
fallen to the ground, no opportunity was necessary to be
given to sustain the order dated March 3, 1980, as that
order was founded on wong principles of seniority. This
being the position, I would indeed say that Shri Verma nay




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 14

not have advanced this contention

39. Having held that natural justice was not excluded, |et
it be known what was done to satisfy this in the present
cases. Materials on record show that at first attenpt was
made to service individual notices, whereupon the serving
persons were even m s-handled; so, recourse was taken to
newspaper publication. This was done in sonme Hindi |oca
newspapers. It is on record that pursuant to the notice so
gi ven good nunber of persons likely to be affected had
appeared before the aforesaid Cormmttee. It nmay be that some
persons did not appear before the screening conmittee,
despite know edge of the same. Fromthe materials on record,
we are not in a position to know what is the total nunber of
such persons.

40. To satisfy whether newspaper publication substantially
conplied with the requirenment. of natural justice, we had
desired to know from Shri Verma whi ch were these newspapers,
what was their circulation and at which places the
newspapers had circulation. Shri ~ Verma could not throw any
light on ' these aspects. Hi s contention was that as sone of
the affected persons had known about ‘the publication, we my
presune that they nmust ~have-informed their colleagues, and
the news must have spread like a wild fire. | would dermur to
accept these contentions. It has also been noted that sone
of the incunbents had read only upto Cass |V, which would
show that they are mnot literate and enlightened enough to
read newspapers as a habit.

41. So, despite ny being satisfied that a case for
newspaper publication . was made out, as on effort being made
to serve individual notices,” there was non-handling of
serving persons, the publication of the type undertaken did
not, however, satisfy the <call of natural justice. As no
fetish should be made about natural justice, it should not
be allowed to become farce also. The giving of opportunity
to showcause in the present cases -having been made known
through newspapers, | do think that the opportunity given
was not adequate and reasonable. Even so, | have not felt
inclined to set aside the term nation order on thi's ground,
as we ourselves heard the appellants, which can be taken as
a sort of post-decisional opportunity, which could be said
to have net the requirenment of natural justice.

CONCLUSI ON

42. Having expressed ny views on the questions of law and
fact | woul d conclude as bel ow

43. Broadly stated, the position is that- Dr. Mallik had
undoubt edly out-stepped confines of his powers -and had
betrayed the confidence reposed in him | have said so
because it is clear that as against about 2500 sancti oned
postes, he was instrunental in giving/directing appointnents
to about 6000 persons. But | amclear in nmy mnd that al
the persons so enpl oyed had not aided, abetted or instigated
Dr. Mallik in doing so. The difficulty is that we are not in
a position to find out who the aiders/abetters were. If the
State could have made efforts to find this aspect, wth
reference to the records which should have been avail abl e at
the District Headquarters/TB Centres, it should have been
possible to find out, who anmong the 6000 and odd persons,
had been legally or wvalidly appointed. This has, however,
not been done. The question is whether despite this in-
action or non-action, there is justification in taking the
view that the 1363 appel |l ants before us were anong those who
were illegally appointed. The State counsel submts that we
should hold so; Shri Shanti Bhushan contends that there is
no basis to hold so.

44. | have given ny considered thought to this all-
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i nportant aspect of the case and, according to ne, as about
2500 persons coul d have been appointed by Dr. Mllik, and as
there are materials on record to show that regular
appoi ntnents had also been nmade (how many, we do not know)
and as it is not possible to know who the regularly
appoi nted persons were, facts permt to say that the
appel l ants before us, whose nunber is 1363, nmay be anobng
those who were regularly appointed. | have thought it fit to
take this view because of the mandate in Article 21 of the
Constitution, which would not permit taking away |ivelihood
of so many of the incunmbents unless satisfied that they were
among the persons who had not been legally and wvalidly
appointed. It deserves to be pointed out that as the State
has taken away the rights which had cone to inhere in the
appel lants, the prinmary burden is on the State to establish
that illegality had been committed in giving appointnents to
the appellants. Thi's burden the State has undoubtedly failed
to di scharge qua the appellants. The benefit of the same has
to be made avail able to them

45. | would further say that in such matters there is
(sone) justification to keep hunan consideration also in
m nd, as urged by Shri- Shanti Bhushan by referring to H C.
Puttaswany vs. Hon' ble the  Chief Justice, Karnataka High
Court, 190 (Supp) 2 SCR 552. In that case this Court,
despite having regarded the inmpugned appoi ntnment as invalid,
refused to recognhise the consequence which would have
i nvol ved uprooting of the appellants, because of which it
adopted a humanitarian approach, asit was felt that the
appel l ants "seem to deserve justice ruled by nercy". Not
only this, the Court. went to the extent of giving all the
benefits of past service after stating that the appellants
shall be treated to have been regularly appointed. The
| earned counsel prays that we may view the cases at hand
also simlarly, as any adverse order ~would wuproot. 1363
famlies inasnmuch as virtually —all the appellants are from
poorer section of the society and it may well be that the
concerned famlies have no other bread-earner. | have felt
inclined to bear this aspect - al so in mnd, albeit
tangentially. Having noted that wmaterials on record do not
pernmit to hold that the appellants were anong those who were
appoi nted beyond the sanctioned strength, ny consci ence does
not permt to punish themfor the wong or sin which night
have been comitted by others.

46. According to ne, therefore, the legal, just, fair and
reasonabl e order to be passed in these appeal s would be to
say that all the 1363 appellants would be deenmed to have
been regularly appointed and | would, therefore, set aside
the termnation order qua them It is nade clear that this
order would not in any way be taken advantage of. by anybody
except 1363 appel l ants before us.

47. The appeals are, therefore, allowed by setting aside
the termination order qua the appellants al one and directing
the reinstatenent of all them Appropriate orders in this
regard would be passed within two months from today. The
appel l ants would not, however, be paid any anpount towards
back wages/salaries, but they would get other service
benefits.

48. Before parting, | would observe that nothing stated by
me relating to the appellants would enure to the benefit of
Dr. Mallik in the on going inquiry against him It would be
concluded as per the materials collected or to be collected
and the inquiry against himwould take its own course. Not
only this, | would desire the conclusion of the inquiry
against Dr. Mallik nost expeditiously.
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