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ACT:

HEADNOTE

JUDGVENT:

ORDER

1. The only question that arises for consideration in this
appeal is if the High Court was justified in dismssing the
application filed wunder Section 482, Code of Crinina
Procedure, (hereinafter referred to as 'CrPC) by the
appel  ant against order directing to file conplaint under
Sections 200/ 202/295/ 167/ 34, |ndian Penal Code on the ground
that the inpugned order was appeal abl e under Section 341
Cr PC.

2. Proceedi ngs for declaring vacancy under Section 12 of
U P. Uban Buildings Act were initiated by the [andlord
against his tenant. They were decided in favour of the
| andl or d. In appeal the order was set aside and the
appropriate authority was directed to decide the application
afresh. The tenant apart from pursuing his renedy under the
Act filed an application before the Additional District and
Sessions Judge under Section 340 CrPC for filing  conplaint
against the Rent Control and Eviction Oficer, the Ilandlord
and other authorities. The application was dismssed on 17-

2-1977 as it was not pressed. It was further observed that
even otherwise no prima facie case was made out. “Later on
the tenant noved another application. It was decided on

1-6- 1981 after decision of the appeal under the Rent Contro
Act. The order is extracted bel ow

"Cal | ed out - Shri Dayanand Swaroop i s
present. Qoposite party was not inforned
regarding the application for fixing early
date so from O Ps no one turned up. Hear d

Shri Dayanand Swaroop. That this court being
an appellate court has already decided the
Appeal No. 82 of 1975 Bhagwan Dei v. Surjeet
Kaur, hence it would be proper to send this
file to the court of Rent Control and Eviction
O ficer, Bulandshahr for filing conpl ai nt
against the abovesaid five persons under
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Sections 200/202/245/197/34 |IPC or in any
ot her proper section."

The applicant approached the H gh Court against this order

by way of revision under Section 482 CrPC. The Hi gh Court

did not enter into merits as, according to it, the order

bei ng appeal abl e under Section 34 1, the revision was not

mai nt ai nabl e.

Section 341 of CrPC reads as under
"341. (1) Any person on whose application any
court other than a H gh Court has refused to
make a conpl ai nt under sub-section (1) or sub-
section (2) of Section 340, or against whom
such a conplaint has been made by such Court,
may appeal to the Court to which such forner
Court is  subordinate within the neaning of
sub-section (4). of Section 195, and t he
superior Court mmy thereupon, after notice to
the parties concerned, direct wthdrawal of
the conplaint, or, as the case may be, naking
of the conplaint which such former Court m ght
have made under Section 340, and, if it makes
such complaint, the provisions of that section
shal | apply accordingly.
(2) An order under this section, and subject
to any such order, an order under Section 340,

shall /be final and shall not be subject to
revision."
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The language of the section is plain and
si mpl e. The right of appeal is  conferred
against filing of conplaint. Wat is a
conplaint is clear fromclause (d) of ' Section
2 which reads as under:
"2. (d) 'conplaint’ means any allegation nmade
orally or in witing to a Magistrate, with a
view to his taking action under this Code,
that sone person, whether known or /unknown,
has committed an offence, but does not include
a police report;"
A complaint thus could be filed only before the Magistrate.
Fromthe order dated 1-6-1981 it is clear that it only sent
the file to the Rent Control O ficer to file the conplaint.
The appellant had approached the H gh Court against this
order. The application under Section 482 CrPC was not filed
against filing of conplaint but against direction to file
conpl ai nt . It could not be treated as conplaint. Furt her
Section 340(3) of CrPC requires that a conplaint nmade under
the section could be signed in cases other than the one
filed by the High Court by the presiding officer of /that
court. The order of the Additional District and Sessions
Judge thus could not be construed as conplaint. No appea
could be filed against it under Section 341 CrPC.
3. In the result this appeal succeeds and is allowed. The
order of the Hgh Court is set aside. The matter is
remtted back to it for deciding the application under
Section 482 afresh on nerits in accordance with | aw.
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