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S.B. SINHA, J :

Wet her settlenment of a private dispute between the parties to a wit
proceeding is permissible in law, is the prine question involved in these
batch of appeals which arise out of judgnents and orders passed by Madhya
Pradesh High Court in MP. No. 802 of 1992 and M C. C. No. 477 of 1992
and the connected wit petition.

The factual matrix involved in these matters may be noticed in brief.

A partnership firmknown as Ms. Dwarka Prasad Agarwal &
Brothers (The firm was constituted w th Dwarka Prasad Agarwal (since
deceased), Bi shanbhar Dayal Agarwal (since deceased), Mahesh Prasad
Aggarwal - all sons of Keshav Dev. Agarwal and Ranmesh Chandra Agarwal ,
son of Dwarka Prasad Agarwal in the year 1972 as partners thereof. Each
partner contributed towards the capital of the Firmin shares to the extent of
25% 30% 30% and 15% respectively. Prior to the constitution of the Firm
a newspaper known as ’'Daini k Bhaskar’ was being published by Dwarka
Prasad Agarwal and his name was recorded in the Registrar of Newspapers
for India (for short "RNI'). The said Dwarka Prasad Agarwal was the karta
of a larger HUF consisting of himself and his partners: He had two w ves,
nanely, Kasturidevi and Kishoridevi. Allegedly, the firmtransferred the
busi ness of publication of Dainik Bhaskar at Gnalior to a newy
i ncor porated conpany, Ms. Bhaskar Publicationand Allied Industries Pvt.
Ltd. of which Dwarka Prasad Agarwal was the |ifetime Managi ng Director
and Chai rman and therei n Bi shanbhar Dayal Agarwal and his son, Ranmesh
Chandra Agarwal were sharehol ders and directors. A-printing press of
whi ch Dwarka Prasad Agarwal was the owner is said to have been
transferred to the said conmpany for the purpose of printing of the
af orementi oned newspaper. According to the appellants, in the Annua
Reports of the RNI, the nane of the said firmwas shown as the owner of the
sai d newspaper. It is not disputed that in the year 1982, Dwarka Prasad
Agarwal suffered froma paralytic attack and was unable to attend to
busi ness actively.

It is alleged that Ranesh Chandra Agarwal filed a Declaration on or
about 13.10.84 along with an authority letter dated 10.1.83 from Dwarka
Prasad Agarwal in respect of publication of Dainik Bhaskar at Indore for
adnmtting himto be the owner of the newspaper and the conpany as a
| essee. Certain docunents were allegedly created on 13th March, 1985 by
Ranesh Chandra Agarwal for the said purpose; one of them being an
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Agreenent of Sale alleged to have been entered by and between the Firm

and a conpany called Ms. Witers & Publishers Pvt. Ltd., the genui neness

or otherw se of which was the subject nmatter of a suit being suit No. 57A of
1988. Anot her document al so cane to be executed on the same day, the

genui neness whereof was al so disputed, is an all eged deed of partition/
famly settlenent of the HUF, in ternms whereof the firm s assets, severa

ot her properties, fixed deposits, noney and business including those situated
at Bonbay, Del hi, Raipur, Indore, were divided between Dwarka Prasad

Agarwal , Bi shanbhar Dayal Agarwal, Mahesh Prasad Agarwal and Ranesh

Chandra Agarwal . According to the appellant, Dwarka Prasad Agarwa

never signed the said deed of partition/ famly settlenment nor was it acted
upon and in fact was questioned as forged and non-exi stent by Bi shanbhar

Dayal Agarwal in a proceeding before District Mgistrate, Jabal pur and the
same was al so the subject matter of suit No. 57A of 1988 pending in the

court of District Judge, Bhopal. Several other suits were filed by the parties
at several places viz. Jabal pur, Bhopal, Raipur, Gnalior, etc. Severa
proceedi ngs were also initiated before different forums with regard to
publ i cation of the said newspapers at different places. Some wit petitions
were also filed by the parties before the H gh Court. Sonme proceedi ngs by
way of Special Leave Application were also filed before this Court.

It may not be necessary to delve deep into the effect and purport of the
sai d disputes for answering the issue involved in these matters, except a few

It may, however, be noticed that Bishanbhar Dayal Agarwal,
guestioning the authentication nmade by the Additional District Mgistrate,
Jabal pur of the Declaration filed by Sudhir Agarwal, son of Ramesh
Chandra Agarwal for newspaper 'Nav Bhaskar’ as regard its publication
from Jabal pur as al so a purported order passed thereupon by the said
authority on 3.12.91 filed a wit petition before the Madhya Pradesh Hi gh
Court. Dwarka Prasad Agarwal was nade a profornma respondent herein
The said wit petition was nmarked as MP-No. 802 of 1992 wherein the
following reliefs were clained

"(i) That the Hon’ bl e Court be pleased to declare
by an appropriate wit, order or direction

that the power conferred on the District

Magi strate/ Additional District Magistrate

under Section 4 and 6 of the Press and

Regi strati on of Books Act, 1867, in case of

decl arations submitted for same or simlar

titles as ultra vires to the petitioner’s right
under Article 14, 19(1)(a) and (g) of the
Constitution of India.

(ii) That the Hon' ble Court be further pleased to
decl are by an appropriate wit that if a

power is conferred on District Mgistrate/
Additional District Magistrate to grant
declaration of title of same or similar nature,
such a power cannot be exercised by the
District Magistrate/ Additional District

Magi strate till an Appellate Authority is
constituted to be able to oversee and review
the exercise of powers by the District

Magi strate/ Additional District Magistrate.

The non-provi sion of Appellate power

violates the petitioner’s fundanmental rights
under Article 14 and 19(1)(a) and (g) of the
Constitution of India.

(iii) That the Hon' ble Court be further pleased to
guash and set aside the declaration dated

11.10. 1991 approved by the Additiona

District Magistrate, Jabal pur, of the title Nav
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Bhaskar submtted by publisher Sudhir
Agarwal as void, illegal and contrary to | aw.

(iii-a) The Hon' ble H gh Court may be pleased to
guash and set aside the declaration dated
14. 2. 1992 Annexure P.27 authenticated by

the Additional District Mgistrate, Jabal pur

in favour of the respondent No. 1 Sudhir

Agarwal for printing and publishing

newspaper under the name and style of Nav

Bhaskar as void, illegal and non-set in |aw

(iv) That the Hon' ble Court be further pleased to
set aside and quash the order dated

3.12.1991 passed by the Additional District

Magi strate, Jabal pur, on an application/

obj ecti.on made by the petitioner under

Section 8-B of the Press and Registration of

Books Act, 1867 as void, illegal and

contrary to | aw.

(v) That the Hon’ bl e Court may be further
pl eased to prohibit ‘and restrain the
respondent Sudhir Agarwal and his father

Shri Ranesh Chandra Agarwal from using

the title Nav Bhaskar and to restrainthe
A.D.M Jabal pur fromgranting any such or
simlar title to Shri Sudhir Agarwal or Shr
Ranesh Chandra Agarwal .

(vi) Any ot her appropriate wit, order or
direction which the Hon' bl e Court deemns

just and proper may al so be passed-in the
facts and circunstances of the case as also in
the interest of justice.

(vii) Cost of proceedings of this petition may al'so
be awarded in favour of the petitioner."

Duri ng pendency of the said wit proceedings, on 29.6.92 the
petitioner therein, Ramesh Chandra Agarwal son of Dwarka Prasad Agarwa
and Mahesh Prasad Agarwal along with their sons Kail ash, Sudhir and
Sanjay purported to have entered into a deed of settlenent. Dwarka Prasad
Agarwal admittedly was a proforma respondent therein and although his
rights as partner were directly affected thereby he was neither a party to the
said settlenent nor a signatory to the said deed. ~ The said purported
agreenent was filed on the sane day before the Madhya Pradesh Hi gh Court
by the petitioner therein alleging that he and the contesting respondents had
reached a full and final settlenent of 'the disputes raised in the petition and
ot her connected matters’ pendi ng before various courts and bodi es and the
wit petition be disposed of in ternms of the said purported conprehensive
agreement. The said settlement was accepted and the wit petition was
di sposed of in ternms thereof on 29.6.1992 which was al so thedate of filing
of the conpromi se menb. The said order dated 29.6.92 is the subject matter
of Civil Appeal No. 4782 of 1996.

Pursuant to or in furtherance of the said purported conproni se, RN
altered the name of owner of title Dainik Bhaskar in his Register fromthe
Firmto Ms. Witers on or about 3.9.1992 stating:

"This is to state that in accordance with the notice
i ssued on the above subject in the matter of

owner shi p of Daini k Bhaskar, as per the decision

in Case No. 1182/92 dated 29.6.92 of the Hi gh
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Court of Madhya Pradesh, at Jabal pur and
agreenment dated 19.6.92 Ms. Witer & Publishers
Pvt. Ltd., Bhopal, has beconme the owner of Dainik
Bhaskar .

You are, therefore, requested that if you have any
objection to this decision then you may approach
the H gh Court at Jabal pur.™

Dwar ka Prasad Agarwal having cone to |l earn the said order of RN
dated 3.9.1992 filed an application for review of the order dated 29.6.1992
passed by the Hi gh Court which was nmarked as MCC No. 477 of 1992. The
said review petition was dism ssed by an order dated 13.11.1992 and the
same is the subject matter of Civil Appeal No. 4783 of 1996.

The High Court in its order dated 13.11.92 refusing to reviewits
earlier order dated 3.9.92 inter ‘alia held:

(i) The agreenent in question is a |awful one.

(ii) As Dwarka Prasad Agarwal was not a signatory thereto, he was not
bound t her eby.

(iii) The order recordi ng conprom se was | egal as no other party

i ncluding the | earned advocate of Dwarka Prasad Agarwal objected

t her et 0.

(iv) No wit was i'ssued by the H gh Court in ternms of the said order
against the Additional District Mgistrate, Jabal pur or any other

aut hority.

Pursuant to or in furtherance of the said order dated 29.6.1992
recording the purported settlenment; applications were filed in Suit No. 74A
of 1987 and 75A of 1987 in Bhopal by Ms. Witers and Ranesh Chandra
Agarwal for withdrawal thereof, whereupon the suits were disnissed
Bi shambhar Dayal Agarwal al so, who had filed suit No. 57A of 1988,
noved an application to the effect that pursuant to the conprom se the suit
be dism ssed. This plea was al so accept ed.

Dwar ka Prasad Agarwal filed Wit Petition No. 527 of 1993 in this
Court questioning the aforenentioned order dated 3.9.92 passed by RN
wherein inter alia the followi ng reliefs were prayed for:

"(a)issue wit, order or direction quashing the
order dated 3rd Septenber, 1992 whereby the
Regi strar, Newspapers has changed the nane of
the owner of the title Dainik Bhaskar fromMs
D.P. Agarwal and Brothers to Ms. Witers and
Publ i shers Private Linted;

(b) issue wit, order or direction directing
Respondent No. 1 and 2 not to allow

Respondent No. 7 to use the title Dainik

Bhaskar for its publication;

(c) issue wit, order or direction directing the
Respondents not to publish newspaper Dainik

Bhaskar under the alleged title of Respondent

No. 7,

(d) issue wit, order or direction directing the
Respondent No. 2 to exercise its authority not

to all ow Respondents No. 3 to 7 to publish

newspaper Dai ni k Bhaskar under the title of

witers and publishers Private Linited,

(e) issue wit, order or direction directing the
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Respondent No. 8 not to allow the Respondents
No. 3 to 7 to publish newspaper Daini k Bhaskar
in contravention of the provisions of the Press
and Registration of Books Act, 1867; and

(f) pass such other and further orders as may be
deened fit and proper in the facts and
ci rcunst ances of the case."

Dwar ka Prasad Agarwal died during the pendency of these
pr oceedi ngs.

Both the wives of the said Dwarka Prasad Agarwal applied for
substitution of their nanes in place of the deceased. The rival contentions
on substitution by the two wives of Late Dwarka Prasad Agarwal cane to be
consi dered by this Court. ~Kishori Devi pressed her application. Kasturi

Devi, however, was not sure that, she, having regard to her stand taken in the
litigation, would be able to defend the action on behalf of her husband.

Upon consi'deration of the said question, this Court directed Kasturi Devi to
be i nmpl eaded as a respondent in the proceedi ng whereas Kishori Devi and

her daughters Hem ata and Anuradha were directed to be substituted in place
of Late Dwarka Prasad Agarwal .~ While passing the said order, however, an
observati on was made that the said question shall be finally decided at the
time of hearing. W nmay, however notice that in the said proceedings for
substitution, Ranesh Chandra Agarwal filed a counter affidavit calling Snt.

Ki shori Devi a concubine of Dwarka Prasad Agarwal. Keeping in viewthe
stand taken by the parties before us we have no hesitation in holding that this
Court rightly substituted Kishori Devi and her daughters Hem ata and
Anuradha in place of Late Dwarka Prasad Agarwal .

M. Sunil Gupta, the learned seni or counsel appearing on behalf of the
appel l ants, as also the wit petitioner would subnit that the inpugned orders
passed by the Hi gh Court are ex facie bad, illegal as by reason thereof the
right title interest of Late Dwarka Prasad Agarwal, as specified hereunder
were directly and adversely affected although he was not a party or signatory
to the said agreement.

(i) By reason of the said purported conprom se, the firmwas sought
to be dissolved of which Dwarka Prasad Agarwal was a partner
(ii) The firm s assets were to be sold as per the all eged agreenent

dated 13.3.85 and divided as per alleged partition deed of 13.4.85
whi ch had not been signed and accepted by Dwarka Parsad

Agarwal , karta of HUF and the genui neness whereof was al so the

subj ect matter of dispute.

(iii) The properties of the aforenentioned firm including the goodwil |
and ownership of Dainik Bhaskar over different territories were
distributed by Ms. Witers Ltd. floated by Ranesh Chandra

Agarwal anongst the three other partners, nanely, Ramesh

Chandra Agarwal , Bi shanbhar Dayal Agarwal and Mahesh Chand

Agarwal to the exclusion of Dwarka Prasad Agarwal, the 4th and

the remai ni ng partner.

(iv) Al t hough several suits, namely Suit No. 74A of 1987, 75A of
1987, 57A of 1988, 22A of 1988, 99A of 1991 and Wit Petition

MP No. 802 of 1992 were filed by the parties, the disputes

i nvol ved therein were sought to be resol ved thereby which was

i mpernmissible in | aw.

The | earned counsel would contend that the High Court conmmitted a
serious error insofar as it failed to notice that Dwarka Prasad Agarwal coul d
not have any know edge of the said unjust agreenent, whence the same was
accepted. Although he had not instructed any | awer to appear on his behalf
and nerely one bl ank Vakal at nana executed by hi mbona fide was used
therefor and, thus, there was no question of his taking part in the proceeding
for acceptance of the purported settlenment. 1In any event as his | awer
admttedly recorded nerely 'no instructions’ in the said proceeding, the
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sanme could not have been treated as a consent/ no objection to the recording
of the conpromi se on his behalf and in that view of the matter the
observations nmade by the H gh Court that the agreement was not opposed on
behal f of the parties rmust held to be per se unreasonabl e and unjustified.

Qur attention, in this regard, has been drawn to various di sputed
factual aspects of the matter for the purpose of showi ng that several ms-
representati on of fact had been nade in the aforenentioned agreenent of
settlenent and the application dated 29.6.92 filed for recording the
conpromi se before the H gh Court.

The | earned counsel would further contend that the conprom se was,
in any event, not |awful ‘as thereby right of ownership of an existing title in
newspaper was sought to be determined in violation of Section 19B, the
provi so appended to Section 6 and Section 8B (ii) of the Press and
Regi strati on of Books Act, 1867 as in termnms thereof the authorities were
under a statutory obligation to preserve and protect the right of the firmas
regard ownershi p of title Dainik Bhaskar and to prevent any person from
using the same without the authorization of the firm

The goodwi Il of a firm the l'earned counsel would urge, would al so be
a subject matter of division of assets of partnership firmirrespective of the
fact as to whether the firmhad thence been carrying on business or not.
Furthernore, as by reason of the said conmprom se, transfers were sought to
be made without registering the same in terms of Indian Registration Act,
the sane was illegal. It was further subnmitted that inpact of the inpugned
order can be noticed fromthe fact that by reason of the said purported
consent order dated 29.6.92, even the RNl al so found hinmself conpelled to
forgo his statutory obligation and found itself to be bound to alter the nane
of the owner of the title in the register maintained by the said authority in
terns of Section 19B of the Act fromMs D'P. Agarwal & Bros. to Ms
Witers & Publishers Pvt. Ltd. Recording of the said conprom se, it was
urged, nust be held to amount to practising of fraud on the court by the
parties to the agreenent, as thereby they had achi eved their purpose
indirectly which | aw prohi bits them achieving directly and furthernore, as a
| arge nunber of proceedings in relation to the disputes anpbngst the parties
were pendi ng before different foruns, they could not have been given a go
bye by reason thereof.

The | earned counsel would contend that public | aw remedy by way of
a wit petition could not have been taken recourse to for resolution of a

private dispute. It was submtted that in that view of the nmatter, the
observations of the High Court that its order did not anmount to issuance of a
wit by the Court against any of the parties nust be held to be illegal and

wi t hout jurisdiction.

Drawi ng our attention to the applications for wthdrawal of the suits in
terns of the said conpronmise petition, the | earned counsel would submt that
the order accepting the conprom se was msused inasnmuch as the said suits
were purported to have been wi thdrawn on the ground that the sane was a
necessary fallout of the judgment of the Hi gh Court, which in effect and
substance, it was not.

On the wit petition filed by Late Dwarka Prasad Agarwal under
Article 32 of the Constitution of India in this Court, the |earned counse
woul d submit that having regard to the fact that the official respondents had
changed the entries in the register naintai ned under the Act is a clear pointer
to show as to how the order of the Hi gh Court was mi sunderstood by the
statutory authorities. It was submitted that in ternms of the provisions of the
Press and Registration of Books Act, 1867, |ate Dwarka Prasad Agarwa
had acquired various rights coupled with the common | aw right as a partner
of the partnership firmwhich could not have been taken away only with his
consent or by operation of law. According to the |earned counsel, in termns
of the provisions of the said Act, it is one thing to say that sonebody is the
owner of the title in relation to the newspaper in question and it is another
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thing that sonebody is the printer and publisher thereof.

As regard maintainability of the wit petition, M. Gupta vehenently
urged that the cause of action therefor had arisen in view of illegal action on
the part of the official respondents resulting fromm suse of judicial process.
He woul d urge that publication of a newspaper is a fundamental right in
terns of Article 19(1) of the Constitution of India and as the action of the
of ficial respondents directly resulted in infringement of the right of the said
wit petitioners. Reliance, in this connection, has been placed on Express
Newspapers Pvt. Ltd. Vs. Union of India and Gthers [1986) 1 SCC 133] and
Jhumman Singh and Others Vs. Central Board of Investigation and Qhers
[(1995) 3 SCC 420].

Dr. A°M Singhvi, |earned senior counsel appearing on behalf of
respondent Sudhir Kumar-Agarwal, on the other hand, would subnit that as
by reason of the order recording the settlement entered into by and between
the parties thereto, by the Hi gh Court, the right of Dwarka Prasad Agarwa
was not affected as he was not bound thereby and further in view of the fact
that no wit was issued against ' the A D.M Jabal pur, the question of
appel | ant's’ ~bei ng prejudi ced by reason of the inpugned order woul d not
arise. Drawing our attention to the order dated 13.11.1992 whereby and
wher eunder the High Court refused to review its order dated 29.6.1992, the
| earned counsel woul d-contend that the correct |egal position has been
clarified by the H gh Court, Late Dwarka Prasad Agarwal could have taken
recourse to appropriate | egal proceeding to protect his own interest and, thus,
the i npugned orders need not be interfered with. As regard the wit petition
filed by Shri Bi shanbhar Dayal Agarwal, Dr. Singhvi woul d contend that
froma perusal thereof it would appear that nain prayer against the A D M,
Jabal pur, was dependent upon the-authenticity of the declaration made by
one of the respondents therein and in view of the fact that the parties had
buried their private disputes, at |east prayers (3) and (4) could be granted by
the H gh Court, nore so when prayers (1) and (2) thereof had not been
pressed.

Dr. Singhvi would urge that having regard to the provisions contained
in Section 5(5) of the said Act, the wit petition also becane infructuous and,
thus, there was no occasion for the High Court to issue any wit. Referring
to certain docunments, the | earned counsel would argue that as prior to the
filing of the wit petition, Dwarka Prasad Agarwal had gi ven up his own
right in the newspaper and acknow edged the right of his respondents and
the conpany; he had no locus standi to prefer appeals against the imnmpugned
orders of High Court or file the wit petition. As regard the effect of the
consent order the | earned counsel relied upon the decision of this Court in
Sal ki a Busi nessnen’s Associ ati on and Gt hers Vs. How ah Minici pa
Corporation and hers [(2001) 6 SCC 688].

M. P.P. Rao, the |earned senior counsel appearing on behalf of Smt
Kasturi Devi, inter alia, would submt that the wit petition filed before this
Court by Dwarka Prasad Agarwal (since deceased) was not naintainable.
M. Rao, would contend that having regard to the prayers contained in
clauses (1) and (2) thereof, there cannot be any doubt whatsoever that the
wit petition before the H gh Court was nmintai nabl e and only because at a
| ater stage the private dispute between the parties was resol ved, the sanme by
itself would not lead to a conclusion that the wit petition ceased to be so.
M. Rao would submit that legality or otherw se of the said conprom se
cannot be held to have been questioned by Late Dwarka Prasad Agarwal as
no illegality in relation thereto was poi nted out by anybody.

M. Shanti Bhushan, |earned Senior Counsel appearing on behal f of
Mahesh Agarwal, however, conceded that the order dated 29.6.1992 of the
H gh Court based on conprom se nust be set aside and consequently prayer
(a) inthe wit petition nmay al so be granted. However, according to the
| ear ned counsel the petitioner is not entitled to any other relief.

Several questions of inportance, as noticed hereinbefore, have arisen
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for consideration in these appeals and the wit petition

Awit petitionis filed in public |law renedy. The High Court while
exercising a power of judicial reviewis concerned with illegality,
irrationality and procedural inmpropriety of an order passed by the State or a
statutory authority. Renedy under Article 226 of the Constitution of India
cannot be invoked for resolution of a private |aw dispute as contra

di stingui shed froma dispute involving public | aw character. It is also well-
settled that a wit renedy is not available for resolution of a property or a
title dispute. Indisputably, a large nunber of private disputes between the

parties and in particular the question as to whether any deed of transfer was
effected in favour of Ms Witer & Publishers Pvt. Ltd. as al so whether a
partition or a famly settlenent was arrived or not, were pending

adj udi cation before the Cvil Courts of conpetent jurisdiction. The reliefs
sought for in the wit petition prinmarily revolved round the order of

aut henti cation of the declaration made by one of the respondents in terns of
the provisions of the said Act.. The wit petition, in the factual matrix

i nvol ved in the matter, could have been held to be maintainable only for that
pur pose and no ot her.

An_agreenent recording terns of settlenment between the parties on
their private dispute was executed on 29.6.1992. The application for
di sposal of the wit petition in terns of the said agreenent as al so the order
of the H gh Court in MP.” No.802 of 1992 was passed on the sanme day. The
wit petition was not ready for hearing on the said date. Admttedly, Dwarka
Prasad Agarwal was not a signhatory to the said agreenent. He was al so not
put on notice there-about. Assumi ng that he had engaged an Advocate,
keeping in view the fact that he was a proforma respondent therein, the said
| ear ned Advocate was nerely required to watch the proceedings as no relief
had been cl ai ned agai nst _him _~The question of the | earned advocate of
Dwar ka Prasad Agarwal not raising any objection-as regard legality or
ot herwi se of the said agreenent dated 29.6.1992 neither directly nor
indirectly arose for consideration before the Hi gh Court. He also did not
make any submi ssion as regard the lawful ness or otherw se of the said
conprom se. He nmerely stated that he had no instruction in the matter. In
that view of the matter, it was obligatory on the part of the Hi gh Court to
i ssue notice to Late Dwarka Prasad Agarwal in respect thereof or to allow
sufficient time to the | earned Advocate to obtain proper and adequate
i nstructions.

In the aforenentioned prem se, the Hi gh Court was furthernore
required to apply its own mnd for the purpose of arriving at-a finding as to
whether it, in public | aw remedy, could record the conpromise and di spose
of the said wit petition in ternms thereof. The order dated 29.6.1992 passed
in MP. No.280 of 1992 was purported to have been clarified by the H gh
Court in its order dated 13.11.1992 in the review petition being MCC No.

477 of 1977. The said order clearly denonstratesa total non-application of
m nd on the part of the Hi gh Court.

Several issues of grave inportance were required to be addressed by
the H gh Court. The Hi gh Court sought to take a short cut in holding that
the said conprom se was not bindi ng upon Dwarka Prasad Agarwal and
thereby no wit was issued. The consequence of recording of the said
conprom se was tell-tale. Not only pursuant thereto or in furtherance
thereof the Registrar of Newspapers, New Del hi, passed an order dated
3.9.1992; it was construed to be a judgnment of the Hi gh Court which had
been taken aid of by the respondents herein for the purpose of wthdrawal of
suits wherein various di sputed questions of facts and | aw including the
genui neness or otherw se of the agreements were in question and required
adj udi cation. The High Court was also required to address itself, nore so
whi | e di sposing of the review application, as to whether the purported
settlenent on the grounds raised by the appellants herein, was a | awmful one.
Wt hout any application of mnd, the H gh Court proceeded to hold that the
agreement was lawful. It did not pose unto itself the right question so as to
enable hinself to arrive at a finding of fact resulting in correct answer
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thereto and, thus, the sane would anmount to a msdirection in law. \Wile
doi ng so, the High Court did not take into consideration the provisions of the
Regi stration Act or the said Act and, in particular, Section 19B, proviso
appended to Section 6 and Section 8-B (ii) of the Press & Registration of
Books Act, 1867.

The High Court also failed and/or neglected to take into consideration
the fact that the conpronise having been entered into by and between the
three out of four partners could not have been terned as settlenent of al
di sputes and in that view of the natter no conproni se could have been
recorded by it. The effect of the order dated 29.6.1992 recording the

settl enent was brought to the notice of the Hi gh Court, still it failed to
rectify the mstake committed by it. The effect of the said order was grave.
It was found to be enforceable. It was construed to be an order of the High

Court, required to be the inplemented by the Courts and the statutory
aut horities.

I'n Sal kia Businessman’s Associ ation (supra), this Court observed:
"8. We have carefully considered the subm ssions
of the learned Senior Counsel on either side. The
| earned Single Judge as well as the Division Bench
of the H gh Court have not only oversinplified the
matter but seemto have gone on an errand, carried
away by sonme need to bal ance hypothetical public
i nterest, when the /'real and only question to be
consi dered was as to whether the respondent
Aut horities are bound by the orders passed by the
Court on the basis of the conprom se
menor andum and whet her. t he proposed nove on
their part did not constitute flagrant violation of the
orders of the Court - very nuch binding on both
the parties. The High Court failed to do justice to
its own orders. If courts are not to honour and
i mpl enent their own orders, and encourage party
litigants - be they public authorities, to invent
met hods of their own to short-circuit and give a
go-by to the obligations and liabilities incurred by
them under orders of the court - the rule of |aw
will certainly becone a casualty in the process - a
costly consequence to be zeal ously averted by al
and at any rate by the highest courts in the States
in the country. It does not, in our view, require any
extraordi nary exercise to hold that the
menor andum and terns of the conpronise in this
case becane part of the orders of the H gh Court
itself when the earlier wit petition was finally
di sposed of on 13-2-1991 in the terms noticed
supra, notw thstanding that there was no verbatim
reproduction of the same in the order. The orders
passed in this regard adnmt of no doubt or give any
scope for controversy. Wiile so, it is beyond one’'s
conprehension as to how it could have been
viewed as a matter of mere contract between the
parties and under that pretext absolve itself of the
responsibility to enforce it, except by doing
violence to the terns thereof in letter and spirit. As
long as the earlier order dated 13-2-1991 stood, it
was not pernissible to go behind the sanme to
ascertain the substance of it or nature of
conpl i ance when the manner, node and pl ace of
conpli ance had already been stipulated with
meticul ous care and detail in the order itself. The
sai d deci sion was al so not nade to depend upon
any contingenci es beyond the control of parties in
the earlier proceedings."




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 10 of

11

We nay, however, hasten to add that we do not intend to put a seal of
our approval to those observations but only wish to point out that as to how
courts or the statutory authority may construe a consent order

In terms of Section 141 of the Code of G vil Procedure, the provisions
thereof are not applicable in a wit proceeding. No provision of the Code of
Cvil Procedure has been nade applicable in terns of the rules framed by the
H gh Court of Judicature at Nagpur dated 25.9.1951 framed under Article
225 of the Constitution of India. In any event the applicability of the
provi sions of the Code of Civil Procedure, if any, would be only with regard
to the procedural and machi nery provisions contained therein but thereby no
new right could be created. Even if the provisions of Oder 23, Rule 3 of the
Code of Civil Procedure and/or principles anal ogous thereto are held to be
applicable in a wit proceeding, the Court cannot be permitted to record a

purported conpromi se in a casual manner. It was suo notu required to
address itself to the issue as to whether the conpronise was a | awful one
and, thus, had any jurisdiction to entertain the sane. It may be true, as has

been contended by M. Rao, that ' the wit petition was nmaintainable at the
threshold. ~“But once it is held that by reason of the purported settlenent

bet ween the private parties, the Hi gh Court was not required to i ssue any
wit, it could only either permt the petitioner to withdraw the wit petition
and di snmiss the same as having becone infructuous. The H gh Court

derives its jurisdictionin terns of Article 226 of the Constitution of India, if
an occasion arises /therefor, to make judicial review of the order passed by a
statutory authority. /1t is beyond any cavil that no wit can be issued if the
di sputes involve private | aw character. ~ The wit court has also no
jurisdiction to determ ne an issue on private dispute over a property or right
under a partnership.. Wile purporting to record a conpronmise, the wit

court cannot enlarge its jurisdiction by directing that the suits pending in
different courts filed or different causes of action would also stand

conprom sed. By reason thereof the writ court would be entrenching upon

the jurisdiction of the civil court indirectly which it could not do directly.
For the purpose of granting perm ssion even for withdrawal of suit in terns

of Order 23, Rule 1 of the Code of Civil Procedure, the civil courts
thensel ves were required to apply their mnd as to whether having regard to
the dispute between the parties, a case therefor has been nade out or not.

The civil court is required to act on its own and not on the basis of any
direction of any other court determning a totally foreign issue.

Furthernore, a wit court can pass an effective order provided it has
jurisdiction in relation thereto. Wth the enlargenment of the power of the
court recording conpromi se in view of the Code of C vil Procedure
(Anmendrent) Act, 1976, the responsibility and duty of the court al so has
increased. By reason of Oder 23, Rule 3 of the Code of Civil Procedure, a
party can challenge the legality of the conprom se only before the same
court and in that view of the matter the court was enjoined with a sol emn
duty to decide such controversy in a |lawful manner. A question as to
whet her a conpromise is void or voidable under the Indian Contract Act or
any other law for the tinme being in force, would have, 'thus, to be deternmned
by the court itself. Once it is held that the agreenent or the conpromse was
fraudul ent, the sanme per se would be unlawful and the court is required to
decl are the same as such

It is now well-settled that an order passed by a court without
jurisdiction is a nullity. Any order passed or action taken pursuant thereto
or in furtherance thereof would also be nullities. |In the instant case, as the
Hi gh Court did not have any jurisdiction to record the conpromise for the
reasons stated hereinbefore and in particular as no wit was required to be
i ssued having regard to the fact that public | aw remedy coul d not have been

resorted to, the inpugned orders nust be held to be illegal and wi thout
jurisdiction and are liable to be set aside. Al orders and actions taken
pursuant to or in furtherance thereof nust also be declared wholly illegal and

wi t hout jurisdiction and consequently are liable to be set aside. They are
decl ared as such
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There is another aspect of the matter which nust al so be taken notice

of. A party cannot be nade to suffer adversely either indirectly or directly
by reason of an order passed by any court of |aw which is not binding on

him The very basis upon which a judicial process can be resorted to is
reasonabl eness and fairness in a trial. Under our Constitution as also the
International Treaties and Conventions, the right to get a fair trial is a basic
fundanental /human right. Any procedure which cones in the way of a

party in getting a fair trial would be violative of Article 14 of the
Constitution of India. Right to a fair trial by an independent and inpartia
Tribunal is part of Article 6(1) of the European Convention for the

Protecti on of Human Ri ghts and Fundanental Freedons 1950 (See d ark

(Procurator Fiscal, Kirkcaldy) v Kelly [2003] 1 AIl ER 1106).

Furthernore, even if the Petitioner herein had filed a wit petition before the
H gh Court in terms of Article 226 of the Constitution of India, the sane
woul d not have been entertained as the inpugned order had been passed
consequent to and in furtherance of the purported consent order passed by
the Hi gh Court. ~Odinarily, the H gh Court would not have issued a wit of
certiorari for quashing its owm order. Even in that view of the matter too, it
is apposite that this petition under Article 32 should be entertained.

We nmay, however, hasten to add that as at present advised we do not
intend to enter into the contention of the petitioners that their fundanenta
right under Article 19 of the Constitution of India had been infringed. This
Court would have entered into the question, if the facts were undi sputed or
admtted. The question as regard infringenent of fundanmental right and that
too under Article 19 of the Constitution of India cannot be gone into when
the facts are disputed. Wether Dwarka Prasad Agarwal and consequently
the substituted petitioners are owners of the newspapers and if so to what
extent being disputed, it cannot be said, that by reason of the inpugned order
dated 3.9.1992 passed by the first respondent herein al one, the fundanenta
right of the petitioners under Article 19 had been infringed.

We are, therefore, of the opinionthat the interest of justice would be
sub-served if the appeals and the wit petition are allowed and the inpugned
orders dated 26.9.1992 and 13.11. 1992 passed by the H gh Court as also the
order dated 3.9.1992 passed by the first Respondent, Regi strar, Newspapers
for India, are quashed. Al action taken and all orders passed by the
statutory authorites and the civil courts as referred'to hereinbefore shall also
st and quashed. As a logical corollary to our order, it must also be held that
the wit petition filed by Late Bi shanbhar Dayal Agarwal does not servive
and nust, therefore, be dism ssed. The consequence of this order would be
that the parties shall be relegated to the sane position i nwhich they were
i mediately prior to the passing of the order dated 26.9.1992. All parties,
statutory authorities and courts including the civil courts are directed to act
accordi ngly.

These appeals and wit petition are di sposed of accordingly with
costs. Counsel’s fee assessed at Rs.25,000/- (Rupees twenty five thousand

only).




