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ACT:

Beedi and Cigar W rkers (Condition of Enploynent) Act,
1966- - Ss. 3, 4, 2(9)(a), 2(g(h), 2(m, 26, 27 and
31--Constitutional validity of--Constitution of I ndi a,
1950--Arts. 14, 19(1)(g)--Legislative conmpetence--Act if
falls wthin Entry 24 List Il or Entries 22, 23 and 24 of

List 111, Seventh Schedul e--Rul es laying down the / maxi num
percentage of Beedis which can be rejected, validity
of --Sec. 37(3) if unworkabl e.

Interpretation--Reports of Comm ssi ons and

Commi ttees--Admissibility in evidence about the prevailing
system and conditions of industry.

HEADNCTE
The beedi industry is widespread in the country. Thr ee
systens are adopted for the manufacture of beedis. First,

the factory systemin which the workers gather ‘and work in a
factory under the supervision of the nanufacturer who - is the
owner of factory. Secondly, the contract system of em
pl oyment wherein the proprietor gives t he nm ddl eman
quantities of beedi |eaves and tobacco. The contractor
manuf actures beedis by enploying directly |abourers or by
distributing mterial anongst the home workers. The ‘third
systemis that of the out workers. They roll beedis out  of
tobacco and beedi |eaves supplied by the proprietor wthout
the agency of middle nan.

The special feature of the industry is the nmanufacture of
beedis through contractors and by distributing work in
private dwelling houses where the workers take rawnmateria

given by the enployers of contractors. The relationship
bet ween enployers and enpl oyees is not well defined. The
application of the Factories Act has always net wth
difficulties. The labour in the industry is unorgani sed and
is not able to |l ook after its own interests. The industry
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is highly nobile. The attenpts of sone of the states to
| egislate in this behalf have not been successful. Anxi ety
has been expressed by several comrittees and conmm ssions,
appointed by the Central Government and some of the State
CGovernment, to introduce sone regulation in the enpl oyer-em
pl oyee relationship and to obtain certain benefits to the
enpl oyees which have been denied to them They have
reported extrenely wunsatisfactory and unhealthy working
conditions, long hours of work with | ow wages and unres-
tricted enpl oynent of wonen and children. It was found that
the contract and home work systens enriched the proprietor
at the expense of the workers and al so deprived the workers
of the bargaining power in regard to conditions of about.

It is in this background that the Beedi and Cigar Wrkers
(Conditions of Enploynent) Act, 1966, came into existence.
The Act was passed to provide for the welfare of workers in
Beedi and ’'Cigar establishments and to regulate t he
condi tions of ~their work and for matters connect ed
therewi th,

The petitioners and the appellants, proprietors of beed

factories _and owners of trade mark--and some home workers.
i npeached the constitutionality of the Act. They contended;
(i) being a legislation for regulating beedi and cigar
industry it fell ~under Entry 24 List 1l of the Seventh
Schedul e and therefore Parlianent had no | egi sl ative
conpetence to enact the nmeasure; (ii) Sections 3 and 4 of.,
Act which required licence in respect of industrial pre-
mses violated Arts. 19(1) (g)and-- 14 since they conferred
unfettered powers on the licensing authority wthout the
requi site safeguards; (iii) the provisions

2-954 SCl/ 74

222

of section 2(g)(a), 2(g)(b) and 2(m read with section 2(c)
and (f) created a totally artificial and fictiona

definition of employer and thereby inposed vi cari ous
l[iabilities upon a manufacturer of and trader in beedies in
respect of diverse matters which entailed civil and crimna
liabilities and thereby inposed unreasonable restricti ons on
the manufacturers in their right to carry on trade and
busi ness; (iv) sec. 26 and 27dealing wth | eave and wages
during |eave period cast unreasonable burden and inposed
obligations which were not capable of fulfillnment and thus
violated Art. 19(1)(f) and (g), and, in any event. the
sections were unenforceable with regard to home workers -and
therefore violated Art. 19(1)(f) and (g) so far as the sane
were applied to honme workers; (v) Sec. 31 which provided for
one months wages in lieu of notice of dismissal was an
unreasonable restriction; (vi) Rule 37 of the | Maharashtra
Rules and rule 29 of the Msore Rules, dealing 'with
rejection of substandard beedies, framed under s. 44 of the
Act. inmposed unreasonable restriction on the beedi “and ci gar
manuf acturers; and (vii) Sec. 37(3) which nmade provision for
maternity benefits to wonen enployed in an establishment
was. unwor kabl e.

HELD : (Per Ray, C J., Khanna, Mathew, and Bhagwati, JJ) :
Parlianment has |egislative conpetence for enacting the |aw
and the provisions of the Act are valid and do not offend
any provision of the Constitution.

Previous material in the shape of reports of commissions to
review the working of the industry is adm ssible in evidence
about the prevailing systemand conditions of industry.
State of Midras v. Rajagopalan, [1955] 2 S.C R 541,
referred to

(i)The Act does not fall within entry 24 List 1l or
entries 7 and 52 in List |I. The true nature and character of
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the legislation is for enforcing better conditions of |abour
anmongst those who are engaged in the nmanufacture of beedis
and cigars. |It, therefore, falls within entries 2, 23 and
24 in List Ill. The Act, in pith and substance is for

wel fare of |abour. [233H, 234E]

(ii)Sections 3 and 4 of the Act are not violative of Arts.

19(1)(g) and 14. These sections do not confer unfettered
powers on the licensing authority wthout the requisite
saf eguar ds. The power to grant or refuse a Ilicence is
sufficiently controlled by necessary gui dance. There are
saf equards preventing the abuse of power. The right of
appeal is a great safeguard. There is machinery as well as

procedure for determning the grant or refusal of a

i cence.[235B-C]

(iii)The provisions of Sections 2(g)(a), 2(g)(b) and

2(m are constitutionallyvalid and do not inmpose any
unreasonable restriction on the manufacturer or trade-mark
hol der. There cannot be any question of unreasonabl eness in
cases where the ~manufacturers - or trade- mark hol der s
t hensel ves enploy | abour ,~ because, there is di rect
relati onship —of master and servant. . Wen the contractors
engaged |abour for the principal enployer the liability
ari ses by reason of contract |abour engaged for or on behal f
of principal enployer. Where the contractor engages | abour
for the manufacturer it is not unreasonable restriction to
i mpose liability on the manufacturer for the |abour engaged
by the manufacturer through the contractor.  Wen the con-
tractor engages labour for and on his own behalf and

supplies the finished product tothe manufacturer he will be
the principal enployer-in relation to such labour and the
manufacturer wll not be responsible for ~inplenenting the
provi sions of the Act with regard to such | abour enpl oyed by
the contract. It will be a question of fact in each case as
to who is the person for whom the contract |abour is
engaged. If an independent Contractor enploys |abour for

hinself the liability will attach to himas the principa
enpl oyer and not to the manufacturer. The Act thus fastens
liability on the person who hinself engages |abour or the
person for whom or on whose behalf |abour is -engaged or
where a person has ultimte control over the affairs of the
establishnent by reason of advancenment of noney or  of

subst anti al interest in the control of the-affairs of the
establ i shnent [237D. F; 241A]
223

(iv)The provisions of sections 26 and 27 are applicable to

hone workers and workers in industrial premnmises and are al so
capabl e of being made applicable w thout any reasonable
restriction on the enployers. As a matter of fact it is
found that home workers can turn out 700 to 1000 beedies a

day. The m ni num wages prescribed by various states for
these home workers are between Rs. 2 to Rs. 4.30 for rolling
1000 beedis. It will, therefore, not cause unreasonable
financial burden on account of |eave wages. The . home

workers will get wages for the | eave period corresponding to
the nunber of beedies manufactured by himfor a particular

enpl oyer. The hours of work will be inmterial because if
he works for |ess nunber of hours he wll obtain |esser
payment. There will be no difficulty in conputing wages for
the annual |eave period. The hone worker will get |eave
wages corresponding to his actual earnings just as the
worker in the industrial premises will get |[|eave wages
corresponding to his full-time earning. The basis of

calculation of wages in the case of home workers is the
daily average of his total full tine earnings for the days
he has worked during the month inmediately preceding his
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| eave. [248C D

(v) The provisions contained in s. 31 cannot be said to be
unreasonabl e restrictions. Section 2(rr) of the Industria
Di sputes Acts defines wages. Some aid can also be had from
the definition of wages in the Payment of \WAages Act that
wages include | eave wages. Therefore, the word "wages’ in
sec. 31 of the Act will nmean wages which are calculated
under s. 27 of the Act. The calculation can be nade both in
respect of workers in industrial prem ses and hone workers
in establishments. [248G

(vi)The rules are valid on the ground that the maximm
[imt of 5 per cent for the rejection of Beedis is based on
experience in the industry, and, secondly, the enployer can
reject nore than 5 per cent by raising a dispute before the

appropriate authority. Rul.es about rejection and fixing
maxi mum limt of 5 per cent are reasonable and fair. The
rules are intended to elimnate exploitation of illiterate,

wor ker s who are nostly women. [ 250A]

(vii)The /reasonabl eness of section 37(3) has not been

chal | enged. There is no difficulty with regard to the
working of the Maternity Benefits Act, 1961, in regard to
maternity benefits to wonmen enployer in an establishment.
[ 2520

Chintaman Rao & Anr. v. The State of Madhya Pradesh, [1958]
S.C. R 1340; Birdhichand Sharma v. First Civil Judge Nagpur
JUDGVENT:

Ltd. v. Union of India & Anr. [1961] ‘1 S.C.R 860,
di stingui shed.

Shanker Bal aji Waji V. State of Mharashtra, [1962] Supp. 1
S.C. R 249, held inapplicable.

Dewan Mahi deen Saheeb v. United Bidi Wrkers ~Union Salem
[1964] 7 S.C.R 646 Chintanman Rao’s case; Silver " Jubilee
Tailoring House & Os, Chief Inspectors of Shops and
Establ i shment & Anr. referred to

Syed Saheb & Sons v. State of Mysore [1972] Msore Law
Jour nal 450, approved.

Abdul Azeez Sahib and Sons, etc. v. The Union of India,
[1973] Il ML.J. 126 Chetabhai Purshottam Patel. Beed

Manuf acturers of Bhandara & Os v. Stale of Mharashtra,
[1972] 1 L.L.J. 130: Chirukandeth Chandrasekharan v. Union
of India [1972] 1 L.L.J. 340, and Civil Appeals Nos. 1972
and 1968 of 1971 . (Andhra Pradesh), over ruled.

ALAG RISWAM, J, (concurring) : The Act is the result of  a
conprom se between the Original intentions of the Governnent
and the nodifications they had to make in the proposed
nmeasure as a result of concessions intended to bring hone
workers within the scope of the Act. The original intention
was not to permt beedi rolling in private homes which wll
i nvol ve thousands of |abourers in thousands of far-fiung
hones and the difficulty of applying the

224

provisions of the neasure to them The result is an Act,
which is Ilikely to give rise to many difficulties in its
actual working. It is obvious on a reading in of the

neasure that its purpose is to rope in every possible person
who could be brought in as an enployer. But the result of
the definitions in the Act is that everybody would be a
princi pal enployer and contractor and every | abour will be
contract |abour. [252H]

Clause 2(g)(b) is intended to cover cases where a person
runs business Benam . There can be no objection to such a
provi si on. But nmerely because a person lends or advances
noney or supplies goods he cannot be called an enployer.
The words in cl.2(g)(b) "who has by reason of his advancing
noney, supplying goods or otherw se a substantial interest
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in the control of affairs of any establishment” should be
struck down. Wen section 26 provides that every enployee
in an establishment should be allowed in a calendar vyear
leave with wages at the rate of 1 day for every 20 days of
work performed by himduring the previous cal endar year it
leads to real difficulty. The question is what is the wage
which has to be paid to himduring the period of |eave. A
hone worker might work for 1 hour on one day, 8 hours on

another day and not at all for a nunber, of days. What
would be the wages payable to him ? The difficulty of
applying the Maternity Benefit Act is again apparent. How

can the provisions be applied to wonmen who cannot be said to
be enployed continuously for a certain period before the
confi nenent ? Under section 31, no enployer shall dispense
with the services of an enpl oyee who has been enpl oyed for a
period of 6 nmonths or nore except for a reasonabl e cause and
wi t hout giving such enployees at |east one month’s notice or
wages in lieu of such notice. It is not clear as to who
will be the enployer conmpetent to dispense with the services
of the enployee. |[254A, 255C, 256B]

While Courts should giveeffect tothe intentions of the
legislature it can be done only if that is possible wthout
doing violence to the actual |anguage of the statute. The
various definitions plainly seek to rope in everybody who
has anything to do/'with the manufacture of beedies and while
trying to give effect' to the penal provisions in the statute

considerable difficulties will ,.rise. Therewill on the one
hand be the actual occupier of the  industrial prem ses.
There wll be on the other hand a person who  mght have

advanced money to him and supplied goods to him and
therefore nay be substantially interested in its  control
The actual occupier hinself mght be a contractor ~and in
that case he as well as a person on whose behal f beedis are
manuf actured would be liable. Wwo in that case, would be
actually liable ? [254c]

The objection is not to any of the provisions on the grounds
of unreasonabl eness or unconstitutionality. Nobody can
dispute the need for setting right the evils. But, good
intentions should not result in. a legislation which’' would
becone ineffective and lead to a lot of fruitless litigation
over the vyears. It has to be held in agreement ~with the
majority of the H gh Courts that sections 26. 27, 31  and
37(3) do not apply to the hone workers. It would be good in
the interest of all concerned if the Act is anended as early
as possible to remove all the lacunas and the difficulties
poi nted out. The difficulties have ari sen because of an
attenpt blindly to apply the provisions which will be quite
wor kable if they are applied to conditions where the Factory
Act woul d be applicable. [256F]

&

CIVIL APPELLATE JURISDICTION : Civil Appeals Nos. 1553,
16141618, 1769 of 1971 and 1131-1133 and 1440 of 1972.
[From the Judgnent and Order dated the 24th June, 1971 of
the Msore High Court at Bangalore in Wit Petitions Nos.
806, 837, 1152, 1486, 1592, 1638, 1896, 159, 4152 and 310 of
1970 and 1456 of 1971]. CGivil Appeals Nos. 2516-2523, 2560,
2569, 2661-2164 of 1972 and 66-69, 72-75, 1307 854-856, 857-
859, 1203 'and 1204 of 1973.
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(From the Judgnent and Order dated the 8th Septenber, 1972
of the Madras High Court in Wit Petitions Nos. 227, 422,
2631 of 1969, 2692, 2693, 2695 2696, 2698 of 1968, 2680,
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2683, 2688, 2689, 2691, 3477, 3478 of 1968, 531, 849, 1065
of 1969, 2681, 3480 of 1968, 40, 169 of 1969, 2854, 2856,
2855 of 1968, 468 of 1969, 2847, 2849, 2850, 2853 of 1968,
3268 of 1968, 211, 231, 276 of 1969, 2701, 2797 of 1968, 212
of 1969, 2684 and 2763 of 1968).

Wit Petitions Nos. 127-132 of 1972.

(Under Article 32 of the Constitution for the enforcenent of
fundanental rights).

Cvil Appeals Nos. 307-311 of 1972.

(Appeal s by Special Leave fromthe Judgnment and Order dated
the 30th Novenber, 1971 of the Bombay Hi gh Court in Specia
Cvil Application Nos. 2501 of 1968, 785, 2848, 2845 and
2846 of 1969).

Cvil Appeal No. 585 of 1971

(From the Judgnent and order dated the 14th/15th October
1970 of the Cujarat Hi gh Court at Ahnedabad in Special G vi
Appl i cation

No. 872 of 1968)-.

Cvil Appeals Nos. 1864-1873 of 1971 and 173 of 1973.

(From the Judgrment and order dated the 16th/17th July, 1970
of the Bonbay H gh Court (Nagpur Bench at Nagpur) in Specia
Cvil Applications Nos. 391-to 393 of 1969, 409 of 1968,
451, 453, 513, and 514 of 1969 and 453 of 1969).

Cvil Appeals Nos. 1972-1988 of 1971

(From the Judgnent /and Order dated the 26th August, 1970 of
the Andhra Pradesh High Court at Hyderabad in Wit Petitions
Nos. 2587, 2818, 3007, 3009, 3058, 3156 3254, 3618, 3776,
3824, 3825, 3826, 4364, 4553, 5013, 5174 of 1968 and 1235 of
1969).

M. Soli Sorabjee with Ms M Ranachandran, Salindra
Swarup, J. B. Dadachanji, O C. Mthur & Ravinder Narain for
the Appellant (in CAs. 1553/71) & for Petitioners.

Ms M Ranmachandran, Salindra Swarup, J. B. Dadachanji, O
C. Mathur & Ravinder Narain for the  Appellant ' (in CA
1769/ 71).

M. K N Bhat, for the Appellant (in CA 1614/71).

Ms D. V. Patel (in C A 1615) and S. V. GQupte (in C A

1616) with Ms M Ramachandran, T. S. Pai and A. S/ Nanbiar
for the Appellants (in CAs. 1615 & 1616/ 71).

Ms T. S. Pai, M Ramachandran and A. S. Nanbiar for the Ap-
pellants (in CAs. 1617-1618/71).

M. K. K Venugopal with M. A S Nanbir for the
Appel lants (in CAs. 2661-64/72, 66-69/73 and 857-859, 1203 &
1204/ 73):
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M. Vineet Kumar for the Appellant (in CAs. 1131-1133 &
1440/ 72 and for Appellants (in CA 585/71).

M. K. K Venugopal with Ms. S. Copal akrishnan for. the
Appel lant (in CAs. 2516-23/72).

M. K K Venugopal with KK R Nanbiar for the Appellant in
CAs. 2560-69/72 & 72-75/73).

M, Niren De with M. P, Paramashwara Rao for Respondent No.
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M. Niren De with Ms R N Sachthey and S. P. Nayar for
Respondent No. 1 (in CAS. 1614, 1616-1618/71, 1131-1133 &
1440/ 72 and for Respondent No. 2 (in CA 1615/71).

M. M Veerappa, for Respondent No. 1 (in CAs. 1553, 1614,

1616, 1.769) and for Respondents No. 1, 3, 4 and 5 (in CA

1615), for Respondent Nos. 2 to 5 (in CAs. 1617-18) for
Respondent (in CAs. 1131, 1132 & 1440), for respondent Nos.

2-3 (In CA 1133) and for Respondent No. 2 (In WPs. 127-
128/ 72).

M. S. Govind Swam nadhan with M. A V. Rangam and Mss A
Subhashini for Respondent No. 2 (in CAs. 2516-23 2560-69,

266164, 66-69, 72-75, 854-59 & 1203-1204) and for Respondent
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Pai and A. S. Nanmbiar for the Petitioner in (WP. 127).

M. Y. S Chitale wwth Ms M Ranthandran, T. S. Pai and A
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Ms M Ramachandran, T. S. Pai and AL S. Nanmbiar for the
Petitioner (in WP. 129).

M. A S. Nanbiar for the Petitioner (in W. 130).

M. Nren De with Ms P. Parameshwara Rao, R N Sacht hey,
and S. P. Nayar for the Appellants (in CAs. 1972-88/71) and
for Respondent No. 1 (in WP. 127-128).

M. D. V. Patel with M. P. H Parekh and Ms. Sunanda
Bhandare for the Appellants (in CA 307-311/72).

M. Niren De and M. M C. Bhandare (for the State of
Maharashtra in CA- 307 & 31 1) with Ms R N Sachthey and
S. P. Nayar for Respondents Nos. 1-4 (in CAs. 307-308).

M. Nren Dewith Mss S. Chakravarthy and M. R H. Dhebar
(for the State of Gujarat, Ms R N Sachthey and S. P
Nayar for Respondent Nos. 1-3 (in CA. 585).

M. Nren De (For Union of India in CA 1864/71), M. M C
Bhandare, (for the State of Mharashtra in CAs. 1864-1873),
with Ms
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R N. Sachthey, and S.” P. Nayar for the Appellants (in CA
1864 to 1873/ 71) and for Respondent No. 2 (in CA. 173/73).
M. M N. Phadke with M. Rameshwar Nath for Respondents
Nos. 1-2 (in CA. 1871) and for Appellant (in CA  173).

M. Rameshwar Nat h, for Respondents No. 1 (in CAs. 1864-
69), and for Respondents Nos. 3, 5-9, 11-13, 15-17 and 20
(in CA. 1871).

M. M Krishna Rao with M. B. Kanta Rao for Respondent No.
7.

M s Nar ayan Net t er and Ram Shesh f or t he
Interveners---Dharwar Distt.  Beedi Whrkers’ Union, Hubl
and Anr. (in CA 1553).

M. R P. Kapoor for M. |I. N Shroff for Intervener-State
of Madhya Pradesh (in CA 1769).

Ms S. R Bommi, J. B. Dadachanji and P. C:/Bhartari for
I nt ervener - Puttappa Veerappa etc. (in CA 1553).

M. Ranmeshwar Nath for Intervener (in CA 1864).

The Judgnment of A. N RAY, CJ., H R KHANNA, K K _~MATHEW
and P. N BHAGMTI, JJ. was delivered by RAY CJ. A
ALAG Rl SWAMY, J. gave a separate Opinion.

RAY, C.J. The provisions of the Beedi and Cigar ~ Wrkers
(Condition of Enployment) Act, 1966 referred to as the Act
are inmpeached as unconstitutional in these petitions. and
appeal s.

Broadly stated, the Act is challenged on, these grounds.
First, Parlianment has no |legislative conpetence to enact

this nmeasure. It is a legislation for regul ati ng beedi and
cigar industry. Therefore, it falls under Entry 24 in State
List Il. Second, the restrictions inposed by the Act violate

freedom of trade and busi ness guaranteed under Article 19(i)
(g). The Act inposes unreasonable burdens in cases where a
manuf acturer or trade mark hol der of beedi has no nmaster and
servant relationship and no effective control on independent
contractors or hone-workers. The manufacturer or trade nmark
holder is rendered liable as the principal enployer of
contract | abour. Third, section 4 of the Act inposes
condi tions which are arbitrary, excessive ext raneous.
Fourth, Section 7(i) (c) regarding entry into industria
prem ses, sections 26, 27 regardi ng annual |eave wi th wages,
section 31 regarding one nonths’s wages in lieu of notice,
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section 37 regarding application of Maternity Benefits Act,
1961 and t he rules for rejection of beedi s are
unconstitutional . These provisions are unreasonable res-
trictions on the freedom of trade and busi ness.

The petitioners and the appellants are of two characters.
The majority are proprietors of beedi factories and owners
trade mark registered under the Trade Marks Act in relation
to beedis. Some are home workers.

The beedi industry is widespread in this Country, The

manuf acture of beedi is done in stages. The tobacco is
bl ended often with sone other ingredient. A small quantity
of it is put on the beedi |eaf which

228

is previously wet to render it flexible to prevent any
crushing of leaf and isalso cut to size. The beedi leaf is
then rolled keeping the tobacco within it and its ends are
then closed. The beedis thus rolled are <collected and
war med ~or roasted after which they are ready for packing,
| abel I i ng and sal e.~ Where the proprietor ows a trade mark

the trade mark | abels are affixed to the. individual beedis
as al so on the packets.

The work of wetting and cutting of the wapper |eaves is one

of the itens of work in the process. Power is seldom
enpl oyed for the purpose’ The industry depends entirely upon
human | abour. If nore than 20 workers are enployed in a
particul ar place for the manufacture of beedis, t he
provisions of the Factories Act, 1940 will - apply to the
premn ses.

Three systens arc adopted in the manufacture  of beedis.
First, 1is the factory system - There the manufacture is an

owner of the factory. Wrkers gather and work ~under his
supervi sion as his enployees. Second is the contract system
of employnment. That is the nmost prevalent form Under this
system the proprietor gives to the middlenen quantities of
beedi |eaves and tobacco. The contractor on receiving the
materials manufactures beedis (i) by enmploying directly
| abourers and manufacturing beedis or (ii) by distributing
the materials anongst the home workers, as they are call ed,
nostly wonmen who manufacture beedis in their own homes wth
the assistance of other nenbers of their fanily including
chi | dren. The third systemis that the outworkers. They
roll beedis out of the tobacco and beedi |eaves supplied by
the proprietor hinself without the agency of niddlenen. The
beedis thus-supplied whether by the outworkers or ~contrac-
tors are roasted, |abelled and packed by the proprietor and
sold to the public.

Under these systens, the contractor engages labourers |ess
than the statutory number to escape the application of the
Factories Act. There is a fragnentation of the place of
manufacture of beedis with a viewto evading the factory
| egislation. Sonetines there is no definite relationship of
master and servant between the actual worker and the
ultimate proprietor. Branch managers of contractors are
often nen of straw. The proprietor will not be answerable
for the wages of the outworkers because there is no Privity
of contract between them A large body of actual workers
are illiterate wonen who could with inmpunity be exploited by
the proprietors, and contractors. There is in this
background an indiscrimnate and undetectabl e enpl oynent of
child labour. The contractor being hinself dependent on the
proprietor has little neans to have any organized system
Worren and infirm can earn sonething by rolling beedis. The
dependence of these people particularly the wonen shows that
t hey have little bargaining power agai nst power f ul
proprietors or contractors.
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A typical contractor agrees with the proprietor to purchase
tobacoo and to pay for it at the ruling rate and to supply

the proprietor with such quantity of beedis as will be fixed
by the proprietor. He al so undertakes not to use, any
tobacoo other than that supplied by the
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proprietor. The proprietor has the authority to send his
representative to i nspect the place or pl aces of
manuf act ure. The contractor undertakes not to enter into

any agreenent of similar nature with any Gther concern to
make beedis’ The agreenment. stipulates that the, contractor
will be the sole enployer answerable in regard to the
di sputes rai sed by the workers.

There was a Royal Conmi ssion on Labour in India in 1931
The findings were these. The naking of beedi is an industry
wi dely spread over the country. It is partly carried on in
the home but mainly in the workshops in the bigger cities
and towns. Every type of building is wused, but snal
wor kshops is there that the graver problens mainly raise.
Many of ' these places are small airless boxes. sem
basenents  with [anp and floors.” Sanitary conveni ences and
arrangenents for renoval of refuses are practically absent.
Payment is by piece rate. The hours are unregul at ed. Many
smal | er workshops ~are open day and night. There are no
intervals for neals. There are no weekly holidays.

In 1944, the Governnent of India appointed a Conmittee under
t he Chairmanship of Shri D. V. Rege to i nvestigate
condi tions of industrial |abour. The report referred to the
contract system whereby the factory owner engaged a |arge
nunber of mddlenen supplied themw th raw materials and
purchased finished products fromthem The report found
that wunhealthy working conditions, long hours of work,
enpl oyment of wonen and chil dren, deduction fromwages and
the sub-contract system of Organisation required imrediate
attention. It was desirable to abolish outworker system and
to encourage establishment of big industries if protective
| abour | egislation was to be enforced with success.

In 1946, the Governnment of Madras appointed a Court of
Inquiry into | abour conditions in beedi, cigar, ~snuffcuring
and tanning industries. There were 90,000 workers dependi ng
on beedi industry ill Mudras. of these, 26,500 workers were
worren. Enmpl oyment of children in the I'ndustry was
universal. 2/5th of the total workers were children. Horre
wor kers were predom nant. There were full tine workers but
they were paid less than fair wages. Wor ki ng- conditions
were extrenely unsatisfactory fromthe standpoint of fl oor
space, sanitation, ventilation and |ighting.

In 1954, the Government of India appointed  Shri Natraj
I nspector of Factories to assess the situation with a /view
to affording maxi mum | egi sl ative protection to the workers.
The Report was as follows. Although the nunber of - workers
engaged in the manufacture of beedi exceeded one | akh, only
17,544 were enployed in factories. The contract and  home
work systens enriched proprietor at the expense of the
wor ker and al so deprived the latter of his bargaining power

in regard to conditions of |abour. The poverty as well as
illiteracy of the workers was taken advantage of by the
enpl oyers. There were |l ong hours of work with |ow wages,

depl or abl e worki ng conditions and unrestricted enpl oyment of
"wonmen and chil dren.
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The entire beedi industry was unorgani sed and scattered over
the entire state, enploying a large force of wonen. It

called for radical reforns in the organisation. There was
reluctance of the manufacturer to provide certain anenities
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to the workers such as rest sheds, canteens, creches,
anmbul ance room etc. Under the indirect enploynent system

conditions obtaining in the industry were still worse. The
m ddl emen contractors did not observe any higher standards
in the prem ses than in those under the manufacturers. The

Payment of Wages Act applied to factories, but it was
difficult to detect violations of the Act because the
prescribed registers were not nmmintained. The Madr as
Maternity Benefit Act which applied to factories was
rendered practically ineffective as far as petty industry
was concerned because there was no record to prove that
worren were enployed. The Report stated that the enployers
succeeded in organised  circunvention of all exi sting
| egislation by resorting to splitting up of their factories
into smaller units run'by contractors who bad no know edge
in respect or working places.

The conditions in working places were bad. The Report
suggested |licensing of prem ses to fix responsibility of the
enpl oyer for nmai nt enance of m ni mum st andards of
ventilation, lighting and sanitation in working places.

The enpl oynent-of wonmen and children, wages and wage struc-
ture in the industry were all considered by the Comittee.
The Committee reconmmended solution of wunhealthy working
condi tions under m serable environments, |ong working hours
with its attendant evils, unregul ated enploynent of wonen
and children and deduction fromwages. The contract of hone
work system of enploynment was found to be designed solely
for the pronotion of 'trade but not the industry of which the
| abour forns the integral part. 1t was, therefore, expected
that the beedi industry should carry the |abour along wth
it as it devel oped and was organi sed in such manner that it
di scharged its social and noral responsibilities towards the
wor ker s.

It is in this background that the Act cane into existence.
In State of Madras v. Rajagopal an, [1955] 2 SCR 541 this
Court held that the previous material in the shape of
Reports of Conmi ssions of review the working of the industry
was admi ssible in evidence about the prevailing system and
condi tions of industry.

The Beedi and Ci gar Workers (Conditions of Enployment) Act,
1966 is an Act to provide for the welfare of the workers .in

beedi and cigar establishments and to regul ate the
condi tions of their work and for matters connect ed
therewi t h. The special feature of the industry was the

manuf act ure of beedi s t hrough contractors and by
distributing work in the private dwelling house, where the
workers took raw materials given by the enployers of
contractors. The relationship between enpl oyers and
enpl oyees was not well defined. The application of the
factories Act nmet with difficulties. The Ilabour “in the
i ndustry was unorgani sed and was not able to | ook after its
own interests. The industry was highly nobile. The attenpt
of some of the States to legislate in this behalf was not

successful. The necessity for centra
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legislation was felt. A bill was nooted to provide for the
regulation of the contract systemof work, |I|icensing of

beedi and cigar industrial premses and matter |ike health,
hours of work, spread over, rest periods, over tine, annua
leave with pay, distribution of raw materials etc. The
anxiety was expressed by several Committees to introduce
sonme regulation in the enployer-enpl oyee relationship and to
obtain certain benefits to the enpl oyees which were denied
to them

The so-called contractor or the enployer as styled by the
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enpl oyees has been a matter of sone concern to the enpl oyees
as well as to the State. There were certain good and bad
points about the systems that were prevalent in t he
manuf acture of beedi. The contractor was very often a man
of straw. He was said to be the creation of the principa
enpl oyer who put himforward on nany occasions as a screen
to avoid his own responsibility towards the enployees.
Anot her broad grievance was that there was double checking
and rejection of beedis or double chhat, out of which the
second chhat at the principal enployer’s pl ace was
invariably in the absence of the enployee. This chhat was
all eged to be nost irrational and dependi ng upon the whi m of
the enployer. As far as the house work system was concerned
there was an advantage to the enployee with sone kind of
di sadvantage to the enployer. Persons who could spare tine
in their houses but coul d not nove out for the purpose of
enpl oyment got ready enpl oynent and coul d supplenent their
i ncome ~ from agriculture or other sources. They were in a
position to work asand when | eisure was available and 1ike
a factory enployee there was no rigour of attending the
factory or work at stated time and for stated nunmber of
hour s. It appeared that pilfering was a vice of this
i ndustry. By pilfering tobacco which is the nbst val uable
ingredient, the enployees were able to earn sone incone by
again rolling it into beedis and selling them

The relationship between the proprietor, niddlenmen and
outworkers canme wup for consideration in this Court in
Chintaman Rao & Anr. v. The State of Madhya Pradesh [1958]
SCR 1340. The proprietor of a beedi factory was prosecuted
under the Factories Act for - nonconpliance with the
provisions of that Act. The proprietor pleaded ‘that the
workers were not under his enploynent.  The contention was
that the sattedars who were found in the factory were

i ndependent contractors and not workers. The managenent
i ssued tobacco and sonetines beedi | eaves to sattedars who
manuf actured beedis, in their own factories or by an

arrangenent with a third party.  The sattedars collected the
beedis thus nmade and supplied to the factories for a
consi derati on. It was held that the sattedars wer e
i ndependent contractors and not the agents. The enforcenent
of factory and |abour legislation could be rendered
i npossi ble by adopting the sinple device of —disintegrating
what normally will be a factory. The legislature wanted to
regul ate the contract system The legislation did not want
to stop the contract system The provisions in the Act
recogni sed the contractor as a part and parcel of the beed

i ndustry. The contractor is referred to where the terns
"contract |abour’ or ’principal enployer’ of ’'enployer’ have
been defined. Several functions which the enployer has to
perform are also perfornmed by the contractor. He delivers
tobacco and |eaves to the home worker and collects the
roll ed beedis

232

after application of chhat. He makes paynent to them
Therefore, the contractor has been retained as an integra

part though the attenpt is to elimnate the vices which
crept into the industry.

The Madras High Court in Ms. K Abdul Azeez Sahib and
Sons, Four Horse Beedi Manufacturers, Vellore--4 and Ors. v.
The Union of India (1973) 11 ML.J. 126 held the definitions
of enpl oyer and principal enployer in Section 2 (g) (a) and
2(m of the Act to be-valid but held that sections 26 and 27
of the Act are wholly unenforceabl e against the trade nark
hol ders whether wth reference to home workers or wth
reference to enployees working in any industrial prem ses.
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The Madras High Court held that since a worker in a beed
i ndustry is not required to work regularly for any

prescribed period of hours in a day or even day after day
for any date specified period, fromthe very nature of the
case, the provisions in the Maternity Benefit Act, 1961 are
unwor kabl e with regard to such hone workers, and, therefore,
they wll have no application to them The Madras High
Court held that section 7(1)(c), 7(2), 26, 27, 31, and 37
(3) in so far as they relate to home workers are ultra vires
and illegal and unenforceabl e against trade mark holders in
beedis and contractors in the nmanufacture of beedis. The
Madras High Court held that section 7(1) (c), 7(2), 26 and
27 are ultra vires and illegal and unenforceabl e agai nst the
petitioner who are manufacturers of cigar or cigar rollers.

The Bonbay Hi gh Court in Ms. Chotabhai Purshottam Patel,
Beedi Manuf acturers® of ~Bhandara & Os. v. State of
Mahar ashtra by Secretary, Industries and Labour Departmnent,
Sachi val'aya, Bonmbay & O's. (1972) 1 L.L.J., 130 held that
the provisions of section 2(g) (a) and 2 (n) of the Act are
invalid to be in excess of the requirements of the situation
because if the principal enployer is fared with the pro-

posi tion of beari ng al | t he civil and crimna
responsibilities of omission and conm ssion of contractors
under him the inevitable result will be t hat t he

manufacturer will give up the CGharkata system and may think
of some other system/less onerous under the Act. The Bonbay
H gh Court also said that the words "in relation to other
| abour” contained in section 2(g) (b) are to  be deleted.
The Bonbay Hi gh Court further held that the provisions of
sections 26 and 27 of the Act wi Il not apply to hone workers
at all.

The Mysore High Court in P. Syed Saheb & Sons. v. State of
Mysore (1972) Mysore Law Journal 450 held that sections 3
and 4 of the Act are constitutional and not violative of
Articles 14 and 19 (1) (g) of the Constitution. Section 3
of the Act prohibits establishnent of an industrial prem ses

wi t hout obtaining a licence granted under the Act. Section
4 of the Act provides for the procedure for the issue,
renewal and cancellation of a licence. The Msore High

,Court further held that sections 26 and 27 of the Act are
not unreasonable restrictions and it is possible to find out
whet her a home worker has qualified hinmself for annual |eave
and it is possible to nake up for the |ost wages. The
Mysore High Court also held that section 31 ,of the Act is
valid and Rule 29 does not inpose unreasonable restriction
by conpelling the enployer to accept beedis when they are
sub-
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standard and the sub standard beedis and cigars exceed 5 per
cent. If' the enployer finds that the sub standard beedis

and cigars are above 5 per cent then he has to refer the
matter to the I nspector.

The Kerala High Court in Chirukandeth Chandrasekharan v.
Union of India (1972) 1 L.L.J. 340 held that the provisions
of sections 2 (g) (a), 2 (m 3, 4, 21, 26 and 27 of the Act
i mpose unreasonable restrictions on business or trade and
are violative of-Article 19(1) (g) of the Constitution. The
Keral a High Court held that the words "in relation to other
| abour” occurring in section 2(g) (b) have also to, be
del eted. The Kerala Hi gh Court held sections 3 and 4 to be
val i d. The Kerala High Court held that sections 26 and 27
will not apply to home workers. The Kerala Hi gh Court
struck down rule 29 of the Kerala Rules on the ground that
i mposition of 5 per cent on the nmaxi num amount of rejection
is an arbitrary percentage. Kerala Rule 29 stated that no
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enpl oyer shall ordinarily reject nore than 2-5 per cent.
The provision states that there- can be rejection up to 5
per cent for reasons recorded in witing. This inposition
of 5 per cent limt in the proviso was construed by the
Kerala High Court to be unreasonable in as nuch as the
quality of beedis would go down if the workers are assured
that nore than 5 per cent will not be rejected.

The Andhra Pradesh High Court in Civil Appeals Nos. 1972 and
1988 of 1971, held that sections 3 and 4 of the Act offend
Articles 14 and 19 (1) (g) of the Constitution and are,
therefore, void. The Andhra Pradesh H gh Court cane to the
concl usion that the provisions contained in sections 3 to 27
of the Act do not apply to home workers. The High Court
held that the Act is applicable to an i ndependent contractor
where he is enploying |labour for and on his own behalf.
There he is the principle enployer. No artificia
relationship of naster and servant arises as a result of the
operation of the definitions in section 2 (g) (a) (b) and 2
(m of 'the Act. The Gujarat Hi.gh Court, in Cvil Appeal No.
585 of 1971, wupheld the provisions of the Act to be
constitutional

The first contention on behalf of the petitioners and the
appel lants is that the Act of 1966 is invalid on the ground
of lack of legislative conmpetence. The H gh Courts of
Madras, Kerala, Gujarat, Mysore and Andhra Pradesh have
rightly held the Act to have constitutional conpetence.
Counsel on behalf of the petitioners contended that entry 24

in list Il is theonly legislative Entry for the piece of
Legi slation. Entry 24 speaks of i ndustries subject to the,
provisions of Entries 7-and 52 of list |I. Entry 7.in List

speaks of Industries declared by Parliament by law to be
necessary for the purpose of defence or for the projection
of war. Entry 52 in List | speaks of ~Industries the,
control of which by the Union is declared by Parliament by
law to be expedient in the public interest. The |egislation
in the present cast does not fall within Entry 24 in List 11
or Entries 7 and 52 in List Entry 24 in List 11l speaks of
Labour including conditions of work, provident f unds,
enpl oyers’ lability, worknen's conpensation, invalidity and
ol d agepensions and maternity benefits. The Act is for

wel fare of labour. It is not an Act for industries. The
true nature and character of the |egislation shows that it
is for, enforcing better
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condi tions of |abour anbngst those who are engaged in the
manuf acture of beedis and cigars.

The scheme of the Act relates to provisions regarding health
and welfare, conditions of enploynent, |eave wth wages,
extension of benefits by applying other Act to Labour. To
illustrate section 28 of the Act extends benefits of the
Payment of Wages Act to, industrial prenises, Section 31 of
the Act provides for security of service, Section 37 of the
Act extends the benefit of Industrial Standing O ders  Act,
1946. Again, section 37 (3) of the Act mamkes provisions  of
the Maternity Benefit Act applicable to every establishnent.
Section 38(1) of the Act applies the safety provisions
contained in Chapter IV of the Factories Act to industria
premn ses. Section 39(1) of the Act makes the Industria
Di sputes Act, 1947 applicable to matters ,arising in respect
of every industrial prem ses. Section 39(2) of the Act
provides that disputes between an enpl oyee and an enpl oyer
in relation to issue of raw materials, rejection of beedis
and cigars, paynent of wages for the beedis and cigars
rejected by the enployer, shall be settled by such authority
as the State CGovernment may specify. An Appeal is provided
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to the appellate authority whose decision is final. Section
39(1) of the Act applies to industrial prem ses. Section
39(2) of the Act applies to every establishnent.

The Act speaks of licensing of industrial prem ses. The
benefits wunder the Act are extended to both industria
prem ses and establishnments. Establ i shnents nean al so

pl aces where hone workers work.

The pith and substance of this Act is regulation of
conditions of enmploynment in the beedi and cigar industry.
The Act deals with particular subject matter as regards the
establishnments and industrial prem ses. These matters are
regul ation of conditions of enploynent in the industry and
the industrial relations between the enployer and the
enpl oyee. Entries 22 to 24 in List |1l are wide enough to
cover this piece of |abour welfare neasure. Entry 22 deals
with [|abour welfare.” Entry 23 deals with social security,
enpl oyment and unenpl oynent. Entry 24 deals with welfare of
I abour ~including conditions of work, provident f unds,
enployer’s liability, worknmen' s conpensation, invalidity and
old age pensions and maternity benefits. The Act is wvalid
and falls within Entries 22, 23, and 24 of List III.
Sections 3 and 4 of the Act were challenged as violative of
Article 19(1)(g) and Article 1.4 on account of procedura
unr easonabl eness and confernment of unfettered powers on the
licensing authority without the requisite safeguards. These
two sections require licence in respect. of industria
prem ses. The provisions are applicable both to trade mark
hol ders as well as contractors. There is no difficulty with
regard to manufacturers to obtainlicence in respect of

i ndustrial prem ses. If contractors are employers of | abour
for and on their own behal f, the contractors will  have to
obtain licences for manufacture of beedis in industria

prem ses. The relevant authorities have to refer to certain
matters in the grant of refusal of ‘a licence. These matters
as set out in section 4 of the Act are (a) suitability of
the place of prem ses which is proposed to be used for the
manufacture of beedi or cigar or both (b) the /previous
experi ence of the applicant, (c) the
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financial resources of the applicant including his financia
capacity to neet the demands arising out of the provision of
the laws for the tine being in force relating to the welfare
of labour (d) whether the application is nmade bonafide on
behal f of the applicant hinself or any ,other person and (e)
wel fare of the |abour for the locality in the interest of
the public generally and such other matters as  nmay be

prescri bed. The licensing authority is required to
conmuni cate his reason in witing when he refuses to grant a
licence. Section 5 of the Act provides an appeal to the

appel | ate authority agai nst such order. The power to /grant
or refuse a licence is sufficiently controlled by “necessary

gui dance. There are safeguards preventing the abuse of
power . The right to appeal is a great safeguard. The
various matters indicated in section 4 in regard to the
grant of licence indicate not only the various features
which are to be considered but also rule out any arbitrary
act . There is machinery as well as procedure for
determining the grant of refusal of a |licence. The
application for grant of a licence is to be determ ned on
obj ective consideration as laid down in the section. There

is neither unfairness nor unreasonabl eness in sections 3 and
4 of the Act.

The wvalidity of the Act was challenged on the principa
ground that the Act inposed unreasonable restrictions on the
manufacturers in their right to carry on trade and business
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in the manufacture of beedis and cigars. The unreasonable
restriction was said to be the inposition of vicarious
l[iability on the manufacturers for acts and omissions in
case of independent contractors through whomthey get beedis
and cigars and over whose enpl oyees they do not have any
control and with whomthey do not come in contract. The.
provisions of section 2(g) (a) and 2(m read with sections
2(e) and (f) of the Act are said to create a totally
artificial and fictional definition of enployer and thereby
to cast vicarious liabilities upon a manufacturer of and
trader in beedis in respect of diverse matters which entai
civil and crimnal liabilities. Liabilities are inmposed on
manuf acturer or trader in beedis in respect of hone workers
whomit is said, they cannot control. The hone workers are
in thousands. It is inpossible for a nanufacturer to have
any idea of the identity of the persons rolling beedis or
the prem ses where they work. - Raw materials are delivered
to workers to do the work of rolling the beedis hinself and
not havi ng done by any other person. It is, therefore, said
there is norational basis for inposing vicarious liability.
Though liabilities and obligations are great in relation to
contract labour there is said to be no corresponding
creation of rights which normally exist in enployer in
respect of his enployees.” The cumul ative effect and i npact
of the various provisions of the Act inposing liability on
the manufacturer is said to render it inmpossible for the
manufacturer or trader to carry on his business. From a
conmercial point of view, the restrictions are said to be
drastic and unreasonabl e.

The Act defines in section 2(e) contract |abour neaning any
person engaged or enployed in any prem ses by or through a
contractor with or without the know edge of-the enployer in
any manufacturing process. Section 2(f) of the Act  defines
enpl oyee to mean a person enployed directly or through any
agency whet her for wages or not in-
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any establishnment to do any work skilled and unskilled and
includes (i) any |labour who is given raw material's by an
enpl oyer or a contractor for being nmade into beedi and cigar
or both at hone (hereinafter referred to inthis Act as
"home worker’ and (ii) any person —not enployed by _an
enpl oyer or a contractor but working with the perm ssion of,
or under agreenent with, the enployer or contractor-
Section 2(g) of the Act defines "enployer" to nean (a) in
relation to contract |abour the principal enployer, and (b)
inrelation to other |abour, the person who has the ultimte
control over the affairs of any establishnment or who has, by
reason of his advanci ng nmoney, supplying goods or otherw se,
a substantial interest in the control of the affairs of any
establishnent, and includes any other person to whom the
affairs of the establishnent are entrusted, whether such
ot her person is called the managing agent, nmanager,
superintendent or by any other name. Section 2(m) of the
Act defines ’principal enployer’ to nean a person for  whom
or on whose behalf any contract |abour is engaged or
enployed in an establishnment. Section 2(h) of the Act
defines ,establishment’ to nean any place or prenises
including the precincts thereof in which or in any part of
whi ch any manufacturing process connected with the maki ng of
beedi or cigar or both is being or is ordinarily, carried on
and includes an industrial premse.. Section 2(i) of the Act
defines "industrial prem ses’ to nean any place or prenises
in which any industry or manufacturing process connected
with the naking of beedi or cigar or both is being or is
ordinarily, carried on with or without the aid of power.
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These definitions indicate these features. First, there are
workers in industrial premi ses and workers in establishnent.
Second, the Act recognizes home workers. Third, the Act
recogni ses contract |abour by or through contractor.
Fourth, any person who is given raw nmaterials by an enpl oyer
or a contractor is an enployee. Again, any person though
not enployed by an enployer or a contractor but working with
the perm ssion or under agreenent with the enployer or a
contractor is an enployee. Fifth, inrelation to contract
| abour the principal enployer is a person for whom and on
whose behal f | abour is engaged or enployed in an
est abl i shnent . Sixth, the employer in relation to other
| abour is a person who has ultinmate control over the affairs
of any establishment or who has by reason of advancing
noney, supply goods or-otherw se a substantial interest in
the affairs of any establishnent.

The two classes of enployers are broadly defined as the
enpl oyer and the principal enployer. The first kind is the
manuf act urer who directly _enploys | abour . Such a
manuf acturer becones, an enployer within the neaning of
Section 2(g) (b) of the Act by engaging |abour. The second
class of enployer is the principal enployer who through a
contractor as defined in section 2(a) of the Act engages
| abour which is known as contract |abour. This [Iabour is
engaged by or on behal f of the manufacturer who becones the
principal enployer. The third category of enployer is a
contractor’ who engages | abour for executing work for and on
his own behal f. Such a contractor may undertake work froma
manuf acturer or a trade mark- bolder but he
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becomes the principal —enployer in relation to  contract
| abour on the ground that the | abour is engaged for and on
his own behalf. The fourth class of enployer is ‘where a
contractor becomes what is known ,is sub-contractor, ' of a
contractor. A contractor in such a case would ask the sub-
contractor to engage |abour for and on behalf of the con-
tractor. In such a case the (contractor would/ be the
principal enployer because the sub-contractor is’ engaging
contract |abour for and on behal f of the contractor who is
the principal enmployer. The fifth class of enployer is
where a person by reason of advanci ng noney or - supplying

goods or otherw se having a substantial —interest in - the
control of any establishnment becones the enpl oyer of labour
To illustrate, a nortgagee in possession of an industria

prem ses, a hypothetic of goods manufactured in industria
premi ses or in any establishnent, a financier in relation to
a nmanufacturer or a contractor or a sub-contractor may
becorme enpl oyer by reason of such consideration nmentioned in
the Act.

In cases where the manufacturer or trade mark hol der
himsel f° enploys |abour there is direct relationship of
master and servant and therefore liability is attracted by
reason of that relationship. There cannot be any question
of unreasonabl eness in such a case. |In the second category
the manufacturer of trade mark holder engages contract
| abour through a contractor and he becones the principa
enpl oyer. Though such | abour may be engaged by a contractor
with or wthout the knowl edge of the manufacturer or trade
mark holder, this contract |abour is engaged for the
principal enployer who happens to be the trade mark hol der
or the manufacturer. The liability arises by reason of
contract | abour engaged for or on behalf of the principa
enployer. |In the third category, the contractor becones the
Princi pal enpl oyee because the contractor engages |abour for
or on his own behalf. Were the contractor engages | abour
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for the manufacturer it. is not unreasonable restriction to
impose liability on tile manufacturer for the | abour engaged
by the manufacturer through the contractor. It is inportant
to notice that the Act fastens liability on the person who
hi nsel f engages | abour or the person for whom and on whose
behal f | abour is engaged or where a person has ultimte
control over the affairs of the establishnment by reason of
advancenent of noney or of substantial interest in the
control of the affairs of the establishnent.

Therefore, the manufacturers or trade mark borders have
l[iability in respect of workers who are directly enpl oyed by
them or who are enployed by them through contractors.
Wrkers at the industrial prenises do not present any

probl em "the manufacturer or trade nark holder wll
observe all the provisions of the Act by reason of enploying
such labour in the industrial prem ses. VWen the manu-

facturer engages | abour through the contractor the | abour is
engaged  on behalf of the manufacturer, and the latter has
therefore liability to such contract labour. It is only
when t he ‘contractor engages labour for or on his own behalf
and supplies the finished product to the, manufacturer that

he will be the principal enployer in relation to such |abour
and t he manuf acturer w'll not be responsi bl e f or
i mpl enenti ng

3--954SCl/ 74
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the provisions of the Act with regard to such |abour
enpl oyed by the contractor. if the right of rejection rests
with the manufacturer or trade mark hol der, in such a case
the contractor who will prepare beedis through the contract
labour will find it difficult to establish that he is the
i ndependent contractor. |If it is a genuine sale transaction
by the contractor to the nanufacturer or trade mark ' hol der
it will point in the direction of an independent contractor.
This Court in Dewan Mhideen Sahib v. United Bidi Wrkers’
Union Salem [1964] 7 S.C R 646 said that the so called
i ndependent contractor in that  case was supplied wth
tobacco and |eaves and was paid certain amunts’ for the
wages of the workers enployed and for his own troubl e The
so called independent contractor was nerely an enployee or
an agent of the appellant in that case. The so called
i ndependent contractor had no i ndependence —at all. The
proprietor could at his own choice supply raw material or
refuse to do so. The contractor had no right to-.insist  on
supply of raw materials to him The work ~was ~distributed
bet ween a nunber of so called, independent contractors, who
were told to enploy not nore than 9 persons at one place to
avoid regul ati ons under the Factories Act. This Court  held
that the relationship of master and servant between the
appel l ant and t he enpl oyees enployed by I the independent
contractor was established in that case. If it “is  found
that manufacturers or trade mark hol ders are not responsible
on the ground that the person with whom’'they are dealing
are really independent contractors then such independent
contractors will have to be considered as principal
enpl oyers within the neaning of the Act.

The contention on behalf of the petitioners and t he
appellants is that in comon [ aw a person cannot be rmade
responsi ble for actions of an independent contractor and
that he should not be penalised for the contravention of any
aw by an independent contractor is to be examined in view
of the language enployed in defining the expr essi ons
contract |abour, contract, establishnent, enployer and
principal enployer. It was particularly said that when hone
workers wore given tobacco and |eaves directly by the
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manuf acturers the home workers would not be wunder their
control and the manufacturers shoul d not be nade responsible
for providing any anenities or |leave facilities for those
home wor kers.

This Court in Silver Jubilee Tailoring House & Ors. v. Chief
I nspector of Shops and Establishments & Anr. (Givil Appea
"No. 1706 of 1969 decided on 25th Septenber, 1973) discussed
the question as to whether enployer enployee relationship
exi sted between the tailoring house and the workers in that
case. The definition of a person enployed in that case was
a person wholly or principally enployed therein in
connection with the business of the shop. The workers were
paid on piece rate basis.  They attended the shops if there
was worKk. The rate of wages paid to the workers was not
uniform The rate depended upon the skill of the worker and
the nature of the work. The workers were given cloth for
stitching. They were told bowthe stitching was to be done.
If they did not stitch it
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according to the instructions, the enployer rejected the
wor K. The worker was asked to restitch. |If the work was
not done according to the instruction no further work was
given to a worker. A worker did not have to make an
application for leave if he did no,” come to the shop on a
day. if there was/'no work, the enployee was free to |eave

the shop. Al the workers worked in the shop. Sone workers
could take cloth for stitching to their hones.

Mat hew, J. speaking for the Court referred to the decisions
of this Court and English and Anmerican deci sions and cameto

these conclusions. First, in recent years the control test
as traditionally fornulated  has not been treated as an
exclusive test. Control is an inportant factor. Second,
the organisation test, viz., that the workers attend the
shop and work there is a relevant factor. |f the enployer
provides the equipnent this is some indication that the
contract is a contract of service. |If the other party
provides the equipnent this is sone evidence that he i's an
i ndependent contractor. No sensible inference can'be / drawn
from the factor of equipnment where it is customary for
servants to provide for their own equipnment. Little weight
can today be put upon the provisions of tools of mnor
character as opposed to plant and equipnent on a large
scale. Third, if the enployer has a right to reject the end
product if it does not conformto the instructions of the
enpl oyer and direct the worker to restitch.it, the elenent
of control and supervision as fornulated in the decisions of
this Court is also present. Fourth, a person can be a
servant of nore than one enployer. A servant need not be
under the exclusive control of one naster. He can be
enpl oyed wunder nore than one enpl oyer. Fifth, that the
workers are not obliged to work for the whole day- in the
shop is not very material. In the ultimate ’analysis it
woul d depend on the facts and circunstances of each case in
determ ning the relationship of master and servant.

The present legislation is intended to achieve welfare
benefits and amenities for the labour. That is why the
manuf acturer or trade nmarks hol der becomes the principa

enpl oyer though he engages contract |abour through the
contractor. He cannot escape liability inposed on him by
the statute by stating that he has engaged the |abour
through a contractor to do the work and therefore he is not
responsible for the Iabour. The Contractor in such a case
enpl oys the |l abour only for and on behal f of the principa

enpl oyer. The contractor being an agent of the principa

enpl oyer for manufacturing beedis is anenable to the contro
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of principal enployer. That is why the statute says that
even if the contract engages |abour without the know edge of
the enployer the principal enployer is answerable for such
| abour because the | abour is engaged for or on his behalf.
The act and the Rul es thereunder prescribe naintenance of
log books and registers. Where the manufacturer or the
trade mark hol der engages | abour directly, the manufacturer
mai ntains registers and | o books. Were the manufacturer
engages contract |abour through a contractor the nmanufac-
turer wll require the contract or to nmaintain such |og
books of the contract |abour and through such books and
regi sters win keep control over not only the contractors but
al so the | abour.
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The principal enployeris the real master of the business.
He has real control of the business. He is held liable
because he exercises supervision and- control over the
| abour ~enpl oyed for and on his behalf by contractor. The

benefits ~'of the welfare nmeasure reach the worknen only by
direct responsibility of the principal enployer. The basis
of the welfare nmeasure is in the interest of the workers
with regard to their health, safety and wages including
benefits of leave and family life. The Bonbay Hi gh Court
and the Kerala H-'gh Court struck down the provisions
contained in sections 2(g) (a) and 2(m of the Act in regard
to the principal enployer being liable for contract |abour
as an unreasonabl e restriction on the manufacurer’s right to
carry on business.  This view proceeds on the basis that the
principal enployer is liable for acts of the independent
contractor. The Act  does not define _an i.ndependent
contractor, nor nention the independent contractor.’ The Act
speaks of the principal enployer in relation to  contract

| abour and enployer in relation to other 1abour. Wen a
contractor engages |abour for or on behalf of another person
that other person beconmes the  principal enployer. The

Attorney General rightly said that if it were established on
the facts of any particular case that a person’  engaged
| abour for hinself he would be the principal enployer of

contract labour. In such an instance there is no question
of agency on behal f of another person
In cases where an industrial nanufacturer finds it

convenient to give work on contract rather than do it
enploying his own nman he cannot have the advantages of
enpl oyi ng the | abour w thout correspondi ng obligations. | f
the contractors could be made responsible for the working
conditions of labour or their wages or their leave or their
other benefits than no question would arise. I't is not
uncommon for |abourers to work for a contractor on terns
which are designed to satisfy the lawthat they are not
servants but independent contractors.

In the present case, it is not material to find out. as to
who can be called an independent contractor. |t can be said
that independent contractors are those who enpl oy | abour for
and on behalf of thenselves in so far as the present Act is
concer ned. The only scope for inquiry is whether a person
has enployed |abour for and on his own behalf. If the
answer be in the affirmative then such a contractor woul d be
a principal enployer within the meani ng of section 2(g) (a).
It appears that the principal enployer or the enployer, as

the case may be,” is liable on the ground that the | abour is
enpl oyed for or on behalf of the principal enployer or the
enpl oyer. In relation to contract |abour the principa
enployer is the person for whomor on whose behalf any
contract |abour is engaged in any establishment. An em

pl oyer in relation to other |abour is the person who has the
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ultimate control over the affairs of any establishnent or
has a substantial interest in the control of the affairs of
any establishnent as defined in section 2 (g) (b) of the
act . There is no vicarious liability in the case of the
principal enployer or in the case of enployer The Act does
not define an independent contractor. The Act does not
prevent an independent contractor from being the principa

enployer in relation to contract labour. It wll be a
guestion of fact in each case as to
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who is the person for whomor on whose behalf contract
| abour is engaged. |If such a contractor who is referred to

as an i ndependent contractor enploys |abour for hinself the
l[iability wll attach to himas the principal enployer and
not to the nmanufacturer or trade mark holder. There is no
restriction on the right of the manufacturer or the trade
mark hol der to carry on business. They are |iable under the
Act for contract | abour enpl oyed for or on behalf of them
For the /foregoing reasons the provisions of the Act in
particular contained in sections 2(g) (a), 2(g) (b) and 2(m
are constitutionally valid -and -do not i mpose any
unreasonable restriction on the manufacturer or trade nark
hol der.

On behal f of the petitioners and the appellants, it is said
that section 26 of the Act gives substantive rights wt |
regard to | eave and section 27 of the Act is the procedura
part in conmputing wages. The contention advanced was that
section 26 of ‘the Act speaks of enployees in an
establ i shnment and, therefore, these sections do not apply to
hone workers- The contentions are that sections 26 and 27 of
the Act cast an unreasonabl e burden and inpose obligations
which are not practically capable of fulfillnent and are
thus violative of Articles 19(1) (f) ~and (g)  of the
Constitution. In any event sections 26-and 27 of the Act
ire said to be unenforceable inregard to home workers and
are, therefore, violative of Articles 19(1) (f) and (g) so
far as the same are applicable to hone workers. These two
sections deal wth |eave and wages during |eave period.
Broadly stated, section 26 allows |leave at the rate of one
day for every 20 days of work perforned by an-adult enpl oyee

during the previous calender year. In the case of a young
person leave is at the rate of one day for very 15 days of
wor k during the previous calender year. Ther e are

provisions as to cal culation of |eave which are not nateria
in the present case.

Under section 27 of the Act an enpl oyee shall be paid at the
rate equal to the daily average of his full tine earning for
the days on which he had worked during the month inmedi ately
preceding his |eave exclusive of any overtine earnings and
bonus but inclusive of dearness and other allowances. ' There
are two explanations. The first explanation states that the
expression "total full time earning" includes cash ‘equiva-
lent to the advantage accruing through the confessional sale
to enployees of foodgrains and other articles, as the
enployee is for the time being entitled to, but does not
i nclude bonus. The second explanation states that for the
purpose of determ ning the wages payable to a honme worker
during leave period or for the purpose of paynment of
maternity benefit to a wonan home worker "day" shall rmean
any period during which such home worker was enployed,
during a period of twenty four hours commencing at m dni ght,
for making beedi or cigar or both.

The word "establishment” is defined in section 2(h) of the
Act to mean any place or premises including the precincts in
which or in any part of which any manufacturing process
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connected with the nmaking of beedis or cigars or both is
carried on and it includes an industrial prem ses. Section
2(i) of the Act defines "industrial premises" to nean any
pl ace or premi ses not being a private dwelling house where
242

the industry or manufacturing process of naking beedis or
cigar is carried on. An Enployee is defined in section 2(f)
of the Act to nean any person enployed directly or through
any agency in any establishment and include any |abour who
is given raw materials by an enployer or a contractor at
hone referred to as the hone’ worker and person enployed by
an enpl oyer or a contractor but working at the premses with
the enpl oyer or contractor. Therefore, the words ' enployed
in an establishnent’ in section 26 of the Act are referable
to hone, workers as well. The second explanation to section
27 of the Act al so speaks of determ nation of wages payable
to hone worker during |eave period.

It was said that the words "total full tine earnings”
occurring /in section 27 of the Act were inapplicable to hone
wor ker s flor-t hese reasons.

First a home worker with the assistance of his famly
menbers could collect large earnings in a nonth preceding
the month in which he woul d take | eave. This was said to be
an unreasonable restriction on an enployer inasmuch as a
honme worker would not work hard or perhaps at all for a
consi derabl e period of tine and would work only in the nonth
precedi ng which he would take leave. 1t is not possible for
a hone worker to. increase his earnings because the enpl oyer
wi Il have control over raw materials supplied to home worker
as also on the daily turnover.~ An enployer i's in.a position
to prevent nal practice or abuse of taking nore materials to

nake a higher incone. It is also reasonable to hold that an
enployer wll not allowan enployee on increasing the
i ncore.

It was secondly said that section 27 of the Act did not
prescribe the m ni mum nunber of days an enpl oyee shoul d work
before he was entitled to annual leave wages. Reference was
nmade to section 79(1) of the Factories Act 1948 / which
provi des for 240 days of work as minimmfor entitlenent of

annual |eave. The provisions in section 26 of the "Act is
that for every 20 days one day's leave is allowed. If any
wor ker does not work hard one will not be entitled to leave

as contenplated in the Act. The basis of «calculating one
day’'s |l eave for every 20 days of work is al so adopted inthe
case of Governnment servants. (See Central GCuvil Service
Leave Rules, 1972 Rules 26 and 2(n). I nstead of being
unreasonable it can be said to be an inpetus to a servant to
put in the maxi mum of work in order to obtain  the maxi num
amount of |eave. The entitlenent to | eave under section 27
of the Act is based on the nunber of days of actual /work.
It is, therefore, not an unreasonable restriction- on the

enpl oyer.
Thirdly it is said that the paynent of |eave wages at the
rate equal to the daily average of his total full  time

earnings in the case of hone workers is unreasonable.
Reference is nade to section 22 of the Act which speaks of
notice of periods of work in industrial prenises. Secti on
22 of the Act is not applicable to home workers. In the
case of hone workers it is said that they are free to do
work at any time and for any length of tine in a day even
for 24 hours a day. It is, therefore said that it will be
difficult to calculate the total full time earnings of hone
wor ker s.
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The works in section 27 of the Act are "total full tine
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ear ni ngs". One neaning of the words in the case of hone
workers wll be daily average hours of work done by hone

worker during the last nonth before |eave provided such
average does not exceed the daily period of work as
prescribed in a notice under section 22 of the Act. Such a
construction would give not only full meaning to the words

“full tinme earnings" but would also place home workers and
workers in industrial premses in the sane position wth
regard to their | eave wages. It will not cast unreasonable

bur den on the enployer in the form of |eave wages
di sproportionate to the amount of work done by the home
wor ker s.

Anot her neaning is that the total full tine earnings would
be the actual total earnings as far as the workers in
industrial premses as well as home workers are concerned.
Wth regard to the second neaning the words "full tine" wll
not have any restriction as to hours of work. The result
may be that a hone worker may have | onger hours of work and
larger  income conpared with the worker in the industria
prem ses, but such | onger hours of work can be controlled by
an enployer both with regard to giving raw naterials and
al  owi ng | onger hours of worKk.

As a matter of fact it is found that hone workers can turn
out 700 to 1000 pieces aday. That is the view expressed in
the Report of the /Royal Comm ssion on labour in India 1931
as also the Labour Investigation Comm ttee Report 1944 and
the Report of the Court of Enquiry appointed by the
CGovernment of Madras, 1947. The ninimum wages prescri bed by
various states for these home workers are between Rs. 2 to
4.30 for rolling 1000 pieces: Therefore, = the  Financia
burden on account of |eave wages will not be  higher to
constitute any unreasonable restriction

The Bonbay High Court in the present appeals said that the
provisions of sections 26 and 27 of the Act constitute
unreasonable restriction not only wth regard to home
workers but also with regard to enployees in industria

est abl i shnent . The reason given is that if enployees in
i ndustrial prem ses do not choose to work for all ~ days-for
the full hours notified it will be equally inpossible to

deternmine what his full tine earnings will be and what his
daily average of the full tine earnings for the days on
which he worked during the preceding month will be. The
Mysore High Court in the present appeal correctly said that
the home workers wll get wages for the |eave period
corresponding to the nunber of beedis manufactured by him
for a particular enployer. The hours of work will -in that
case be immaterial, because if he worked for less nunmber of
hours he woul d obtain | esser paynent. There will thus be no
difficulty in conputing wages payable for the annual | eave
period. The hone worker will get |eave wages corresponding
to his actual earning just as the worker in the industria
premi ses will get |eave wages corresponding to his full tinme
ear ni ngs.

The Andhra Pradesh Hi gh Court in the present appeal  said
that home workers carry on their rolling work at homes which

are neither establishments nor industrial prem ses. The
word "establishnent" as defined in section 2(h) of the Act
relates to home workers as well. It
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is only industrial prem ses as defined in section 2(i) of
the Act which excludes private dwelling houses.

The home workers are not required to work for a specified
nunber of hours a day. The fact that sections 17 to 23 of
the Act can have no application to hone workers but only to
persons enployed in industrial prem ses does not tender
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sections 26 and 27 of the Act inapplicable to hone workers.
The express |anguage of sections 26 and 27 of the Act is
relatable to home workers. They work in establishnents.
"The daily average of total full time earnings for the days
worked during the nonth i medi ately preceding the leave is
applicable to hone workers. IL is because paynent to home
workers is nmade at piece rate, viz., for the nunber of
beedis rolled. The Madras Hi gh Court said that sections 26
and 27 of the Act have inmposed- unreasonable restrictions on
manuf acturers in regard to enployees in industrial prem ses.
The Madras High Court held that for working 11 days a worker
would be entitled to one day as annual |leave wth wages.
The Act does not say so.  The Act provides that any fraction
of leave for half a day or nore will be treated as one day’'s
full leave. Therefore, if on a calculation of entire |eave
at the rate of one day for every 20 days of work, there is
any fraction of nore than one day’'s | eave so calculated or
earned /it would be treated as one day. It is only wher e
there is fraction of |eave earned that for such 11 days work
one day’s leave is to be given. It is not same as providing
oneday’s leave for working only 11 days in all cases. The
entitlenent underthe Act to one day’'s |eave for every 20
days shows that the period of 20 days is a mininmm period
prescribed for earning one day’ s | eave.

The structure of sections 26 and 27 of the Act is two-fold.
First, so far as workers enployed in industrial premses are
concerned they are entitled to annual” leave wth wages
provided they work for at |east 20 days a year, for ful
hours work specified in the notice.~ Therefore, sections 26

and 27 of the Act will not apply to workers~ in “industria
prem ses who have not  worked for full working hour s
according to the notice for 20 days a vyear. Second,

sections 26 and 27 of the Act will apply to hone workers who
work at Jleast 20 days a year and the day within the
expression 20 days wi |l mean any period of day because there
is no notified hours of work.

In view of the fact that the two sections are applicable
both to workers in industrial prem ses and hone workers the
expression ;'total full time earnings" occurs in-section 27
of the Act. Section 17 deals with working hours. Secti on
22 speaks of notice of periods of work. Sections 17 and 22
refer to industrial premses and are therefore not

applicable to hone workers. The total full tinme earnings
for workers in industrial premises wll attract t he
speci fied periods of work contenplated in section 22 of the
Act . Wth regard to a hone worker the wages during |eave
period wll be calculated with reference to the daily
average of his total full tine earnings for ‘the days on
whi ch he worked during the preceding nonth.. In the case of
honme workers it will be the average of 30 days earnings. To
illustrate, if the worker has earned different -suns on

different days during the nonth the suns will be added for
the purpose of arriving at an average. The computation
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in the case of home workers will be first with reference to
the total earning during the nonth and full tinme earning is
the average thereof. '.The second explanation to section 27

of the Act shows that for the purpose of determning the
wages payable to home worker during | eave period day shal
mean any period during which such hone worker, was enpl oyed
during any period of 24 hours. Therefore, so far as the
hone worker is concerned day shall nean any period.

The rmanner in which | eave wages for workers in industria
prem ses and home workers are to be calculated may be
illustrated with reference to the beedis and Cigar workers
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(Conditions of Enploynent) Mysore Rules, 1969. Section
44(2) of the Act provides that the State Governnment nmay nake
rules inter alia for the records and register they shal
maintain in establishnents in conmpliance with the provisions
of the Act and the rul es thereunder. Establ i shment neans
both industrial prem ses and any private house where the
home-workers carry on their work. Rule 33 of the Msore
Rul es framed under the Act speaks of mmintenance of records
and registers in FormNo. XIIl. FormNo. X1l has 8 columms
as the nuster roll of enployees in industrial premnises.
Rule 33(2) of the Mysore Rul es speaks of records for homne
workers in Form No. XIV. There are four columms show ng the
date, whether work was done, nunber of beedis manufactured
and the wages received. At the footof Form X V it shows

the total nunber of days worked in the nmonth. Therefore,

in the case of home workers wages are calculated on the
basis of these records, nanely, the nunber of days worked
and second the amount of wages received. 1In the case of
home worker hours of work are not necessary. In the case of
enpl oyee industrial prem ses colums 8 and 9 show inter alia
the group, relay, shift nunmber and period work. Wth regard
to hone workers paynment is nmade at the rate of 1000 pieces
of beedis. Leave with wages in the case of hone workers is
on that basis of paynment. The log book is a form of
guarantee and security for both the enpl oyer and the worker
inregard to quality of work and relative paynent.

Ref erence was made to four earlier decisions of this Court
for the purpose ‘of showi ng that sections 26 and 27 are
i napplicable to hone workers. ~These decisions are Shri
Chintamani Rao & Anr. v. The State of Madhya Pradesh [1958]
S.C.R 1340; Shri Birdhichand Sharma v. First Cvil Judge,
Nagpur & Ors., [1961] 3 S.C.R 161; Shankar Balaji Waje v.
State of Maharashtra, [1962] Suppl. 1 S.CR 249 and Ms.
Bhi kuse Yamasa Kshatriya (P) Ltd. v. Union of India & Anr.
[1964] 1 S.C R 860. These four cases were decided wth
reference to the Factories Act. Sections 79 and 80 of the
Factories Act were considered there. These two sections are

in simlar language to section 26 and 27 of the Act. The
only difference is that unlike section 79 of the Factories
Act, in section 26 of the Act there is no requirenment of
working for 240 days a cal endar year  for entitlenent to
annual |eave and further that-in section 26 of the Act the
words used are enployee" in place of the word 'worker’ and
the word "establishnment" in place of the word "factory" in

the Factories Act.

In Chintaman Rao (supra) case this Court held that the three
i ngredi ents and concepts of enploynent are, first there nust
be an enployer, second, there nust be an enployee and the
third, there nust
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be a contract of enploynent. |n Chintanan Rao case . ('supra)
certai n i ndependent contractors- known as Sattedars supplied
beedis to the Manager of a beedi factory. The Sattedars
manufactured the beedis in their owmn factories or  they
entrusted the work to third parties. The | nspector - of
Factories found in the beedi factory certain sattedars who
cane to deliver beedis manufactured by them The owner of
the factory was prosecuted for violation of sections 62 and
63 of the Factories Act for failure to maintain the register
of adult workers.. It was held that the Sattedars and their
"coolies (sic) were not workers within the definition of
section 2(1) of the Factories Act. The ratio was that the
Sattedars were not under the control of the factory
managenent and could nmanufacture beedis wherever t hey
pl eased. Further the 'coolies’ (sic) were not enployed by
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t he managenent through the Sattedars.

In Birdhi chand Sharnma case (supra) the appellant enployed
workmen in factory. The worknen were not at liberty to work
at their houses. Payment was nade for piece rates according
to the amount of work done. The workmen applied for |eave

for 15 days.. Ile appellants did not pay their wages. The
appel | ant contended that the worknen were not workmen within
the neaning of the Factories Act. It was held that the

wor kmen coul d not be said to be independent contractors but
were workmen wthin the meaning of section 2 (1) of the
Factories Act. A distinction was sought to be drawn between

wor kmen and i ndependent contractors. It was held that the
wor knmen could conme and go when they |iked, they were piece
rate workers within the, neaning of the Factories Act. | f

the worker did not reach factory before mdday the would be
given no work. He was to work at the factory. He could not
wor k el sewhere. He would be renmoved if he was absent for 8
days. His attendance was noted.. If his work did not comne
up to the standard the pieces prepared would be rejected.
The | eave provided under section 79 of the Factories Act was
held to be a mtter of right when a worker had put in a
m ni mum nunber of worki ng days.

In Shankar Balaji \Waje case (supra) it was held that the
| abourers who used to roll beedis in the factory were not
wor ker s wi thin the  neaning of the Factories Act .
Bi rdhi chand Sharma case (supra) was distinguished on the

facts. The minority view was that the workers in Shanker
Bal aj i Waje case (supra) were of the same type as
Bi rdhi chand Sharma case (supra). ~In Shankar Balaji Wje

case (supra) the mpjority view was that there was  contracts
of service. The worker was not bound to attend the factory
for any fixed hours. He could be absent fromthe work any
day he liked and for ten days wthout informng the
appel lant. He had to take perm ssion if he was to be absent
for nmore than 10 days. The worker was not bound to' rol
beedis at the factory. He could do so at hone with the
per m ssi on of the appellant. There was no act ua
supervi si on. Beedis not wup to the standard ‘could be
rejected. Workers were paid at fixed rates.

In Bhikuse Yamase case (supra) this Court had to consider
whet her a notification under section 85 of the Factories Act
giving the beedi rollers benefits provided to workers in the

Factories Act was valid. Beedi rollers were refused
benefits by t he owner s of beedi manuf act uri ng
est abl i shnment s. Therefore, the State Government _issued

notification under section 85 of the Factories Act. ~ Section
85 of the Factories Act
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provides that the State Governnent nay declare that all or
any of the provisions of the Act shall apply to any /place
where a manufacturing process is carried on notw thstanding
that the nunber of persons enployed therein is |less than the
nunber specified in the definition of factory or where the
persons working therein are not enployed by the owner but
are working with the perm ssion of, or under agreenment wth,
such owner. The State Governnent designated certain places
to be deened factory and the persons working there to be
deened workers. This Court said that extension of the
benefits of the-Factories Act to prem ses and workers not
falling strictly within the purview of the Factories Act is
intended to serve the sanme purpose. On this reasoning the
provisions for the benefit of deened workers were held to be
reasonable within the neaning of Article 19(1) (g) of the
Constitution.

These four decisions were relied on by counsel for the
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petitioners and the appellants |o show that hone workers
would not be entitled to | eave on the ground that sections
26 and 27 of the Act were unworkable in regard to hone

workers and constituted unreasonable restrictions. The
imposition of liability to afford to home workers benefits
like annual leave wth wages cannot be said to be
unreasonabl e restriction on the right of the owner to carry
on his business. 1In the Act, the word " enpl oyee" i ncludes
a home worker. The word "establishment" applies to a

private house. The second explanation to section 27 of the
Act indicates that a hone worker is dealt wth by the
secti on. Sections 26 and 27 of the Act are to be read
t oget her. In Birdhi chand Sharnma case (supra) this Court
held that if a worker had put in a nunber of working days he
would be entitled to |l eave.  This Court did not go into a
guestion as to what the neaning of the word "day of work"
would be to entitle a worker annual |eave under section 79
of the Factories Act i'n Birdhi chand Sharma case (supra).

In the present case the Act contenplates that hone workers
are at  liberty to work at any tine and for any nunber of
hours a day. The Act cannot be said to be not applicable to
home workers. The Act has nade a distinction between the
two types of workers and has nade the Act applicable to both
the types of workers. Even with regard to workers in
i ndustrial prem ses where period of work is notified it s
not obligatory on the part of the enployer to allow an
enpl oyee to work in the industrial prem-ses for the whole of
the notified period of work. The enployee can be asked to
work for the whole of the notified period of work which wll
not exceed 9 hours a day or 48 hours a week as provided in

section 17 of the Act. In Shankar Bal aji \Waje case (Supra)
the majority view was that the expression "total full tine
earni ngs" nean earnings in a day by working full ‘tine on

that day and full time was to bein accordance wth the
period given in the notice displayed in the factory for the
particul ar day. On that ground the workers in  Shankar
Bal aji \Waje case (supra) were held not be entitled to 'wages
for the-leave period because 'such wages could not be
cal cul ated when the terns of work were such that they could
cone and go when they liked and no periodof work was
mentioned wth respect to workers. The mpjority view .in
Shanker Bal aji Waje case (Supra) will not apply to sections
26 and- 27 of the Act because the home .workers are entitled
to wages during the | eave period and such wages do not - in
the case of honme workers depend upon the consideration
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whet her a particular home worker woks for a whole of the
notified period of work. The basis of cal cul ation of wages
in the case of home workers is the daily average of  his

total full time earnings for the day,,) on which he had
wor ked during the nmonth inmediately preceding his leave. |If
a home workers does full time work by rolling out. 1000
pi eces he will get correspondi ng anobunt of wages. Both the

factory workers in industrial prem ses and home workers in
establishnents are simlarly placed by proper control over
or regulation-of supply of raw materials 'Lo hone workers.
Just as the total full time earnings of the worker in an
industrial premises are calculated with reference to hours
of worker each day, simlarly the full tine earnings of the
hone workers at cal cul ated by the earnings of each day which
are kept under control by supply of nmeasured raw nmaterials
to produce the requisite nunber of beedis which a worker can
produce a day within his hours of work in the establishnent.
So far as hone workers are concerned, the payment is made at
piece rate and it is not material in their case about
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speci fied hours of work because they will get |esser paynent
if they will not work for the sanme nunber of hours as worker
in industrial prenises. The provisions of sections 26 and
27 are applicable to hone workers and workers in industria
prem ses are al so capabl e of being nade applicable wthout
any reasonable restrictions on enpl oyers.

It has been contended that section 31 of the Act which
provides one nonth's notice in lieu of notice of dismssa
was an unreasonabl e restriction. The reason advanced was
that the Act has not defined the word "wages" and therefore
it is not possible to calculate wages. Section 27 of the
Act prescribed the rate for calcul ating wages during the
period of |eave. Section 39(1) of the Industrial Disputes
Act applies to matters in respect of every industria
prem ses. Section 2(rr) of the Industrial Disputes Act
defines wages. The definition of wages in the Industria
di sputes Act applies to workers.in industrial prem ses con-
tenpl ated by the Act. Home’ workers are not included in
i ndustrial prem ses because they work in private dwelling
house whi'ch-are establishnments. The definition of wages in
the Industrial Disputes Act will apply to workers who are
paid on nonthly basis. ~Section 28(1) of the Act enmpowers
the State Government to direct that the provisions of the
Payment of Wages ~Act, 1936 shall apply to enployees in
establishnents to/'which the Act applies. Section 2(6) of
the paynent of wages Act defines "wages" to include inter
alia any remuneration to which the person enployed is
entitled in respect of any |eave period. Sone aid nmay be
had from the definition of wages in the Paynment of Wages
Act. viz. wages include | eave wages. Therefore, the word
"wages" in section 31 of the Act will mean wages which are
cal cul ated wunder section 27 of the Act. This  can be
calculated both in the cases of workers in industria
premnm ses and hone workers in establishnments. Therefore, the
provi sions contained in section 31 of the Act cannot be said
to be unreasonable restrictions.

The Petitioners and the appellants next contended that Rule
37 of the Maharasthra Rules and Rule 29 of the Mysore / Rul es
franmed under section 44 of the Act inposed unreasonable
restrictions on tile beedi and cigar manufacturers. ~Rule 37
of the Maharashtra Rul es
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provides that no enployer or contractor shall ordinarily
reject as substandard or chhat or otherwise nore than 5
percent of the beedis or cigars of both received from the
wor ker including a hone worker. Rul e  37(2) of t he
Mahar ashatra Rul es further provides that where any beedi or
cigar is rejected as sub-standard or chhat or otherwi se on
any ground other than the ground of willful negligence of
the worker, the worker shall be paid wages for the pieces so
rejected at one half of the rates at which wages are payable
to himfor the beedis or cigars or both which have not been
SO0 rejected.

Rule 29 of the Mysore Rules provides that no enployer  or
contractor shall ordinarily reject an sub-standard or chhat
or otherwi se nore than 2 per cent of the beedis or cigars or
both received fromthe worker including a home worker. It
is also provided there that the enployer or contractor nay
effect such rejection upto 5 per cent for reasons to be
recorded and communicated in witing to the worker.

Rule 29 of the Kerala Rules is identical to Rule 29 of the
Mysore Rules except that instead of 2 per cent it provides
for 2.5 per cent as a limt for rejection

The Kerala H gh Court held that Kerala rule 29 fixes
arbitrary percentage and is not inthe interest of the
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general public. The inposition of 5 per cent by the proviso
to Rule 29 was said by the Kerala H gh Court to be

arbitrary. It was said that the percentage of rejection
m ght be higher than 5 per cent but the fixed linmt of 5 per
cent woul d have this bad consequence. It is that quality of

beedis would go down if the workers were assured that nore
than 5 per cent would not be rejected.

The Mysore High Court rejected the contention that Msore
Rule 29 inposes an unreasonable restriction. The reason
given by that High Court was as follows. The argunment that
subst andard beedis or cigars in excess of 5 per cent cannot
be rejected by the enployer is unsound. Odinarily 2 per
cent rejection is permtted. Rejection upto 5 per cent 1is
perm ssible only after recording reasons therefore. But if
the enpl oyer finds that the quantity of sub-standard beedis
is about 5 per cent, the matter is to be referred to the
I nspector. Therefore, Rule 29 does not conpel the enployer
to accept sub-standard beedi is when the rejection is above
5 per cent.

The Bonbay Hi gh Court upheld Rule 37 of the Maharashtra
Rul es. which allows rejection of nore than 5 per cent. The
5 per cent rejection is said by the Bonbay Hi gh Court to be
an outer limt. It does not nean according to the Bonbay
Hi gh Court that the rejection nmust be 5 per cent. It is
said that the contractors by reason of their experience wll
find 5 per cent rejection to be reasonable. « The experience
suggests that the outer limt of 5 per cent is fairly
reasonable. It is difficult to imagine that no linit should
be fixed. The Bonbay H gh Court further found  "ha,’” even
for sub-standard beedis there is-a market though at a | esser
rate. The Bonbay Hi gh Court further found that pilfering of

tobacco was an accepted vice of the industry. I nspite of
that nelody rejection in the industry hardly exceeded 3 per
cent. The Bonbay Hi gh Court found 5 per cent rejection to
be reasonabl e.
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The maximum|limt of 5 per cent for the rejection of bheedis
is, therefore, based on experience in the industry and
secondly the enployer can reject nore than 5 per cent by
rai sing a di spute before the appropriate authority.

On behalf of the petitioners and the appellants it was said
that the word "sub-standard" by itself —would offer no
gui dance for rejection and confer arbitrary power. Secti on
39 (1) of +the Act provides that the provisions of the
Industrial Disputes Act shall apply to matters ~arising in
respect of every industrial prem ses and section 39 (2) (c)
of the Act provides that notw thstandi ng any thing contained
in sub-section (1) a dispute between an enployer. and
enpl oyee relating to the paynent of wages for beedi or cigar
or both rejected by an enployer shall be settled by such
authority and in such manner as the State CGovernnent may by
Rul es specify in that behalf. Section 44(2) (r) of the Act
provides for making of rules with regard to the manner in
which sorting or rejection ,of beedi or cigar or both —and
di sposal of rejected beedi or cigar or both shall be carried
out . The Mysore Rule 27 provides that any dispute between
an enpl oyer and enployee in relation to rejection by the em
pl oyer of beedi or cigar or both make by an enpl oyee may be
referred in witing by the enployer or the enployee or
enpl oyees to the Inspector for the area who shall after
maki ng such enquiry as he may consider necessary and after
giving the parties an opportunity to represent their
respective cases, decide the dispute and record t he
proceedings in formX. Form X relates to record of decision
of Order. Various particulars, inter alia, are substance of
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the dispute, substance of the evidence taken and findings
and statenment of the reasons therefore. There is also a
right of appeal fromthe decision of the Inspector to the
Chi ef Inspector.

It therefore appears that the Rules about rejection and
fixing mximumlimt of 5 per cent are reasonable and fair
First, experience in the industry as recorded in the Report
of M ni num Wages Comittee supports such [imt of 5 per cent
as nornal and regular. Second, inspite 'of 5 per cent
maximum limt it is pernmissible to the enployer to reject
nore than 5 per cent. For that a dispute is raised before
the appropriate authorities set up under the Rules. The
State Governnent under Sections 44(2) (r) and (s) of the Act
is empowered to make Rules in respect of the manner in which
sorting or rejection of ‘beedi or cigar or both and disposa
of rejected beedi or cigar or both shall be carried out and
the fixation of maximum/limt of rejection of beedi or cigar
or both manufactured by an enployee. Section 39(2) of the
Act provides that a dispute between an enpl oyer and enpl oyee
relating inter alia to rejection by the enployer of beedi or
cigar or-both nade by an enpl oyee and the paynent of wages
for beedi or cigar rejected by the enpl oyer shall be settled
by such authority andin such manner as the State CGovernnent
may by Rul es specify in that behalf. Rule 27 of the Msore
Rules as well as Rule 27 of the Kerala Rules provide that a
di spute between an enployer and enpl oyee or enployees in
relation to rejection by the enployer of beedi or cigar or
the paynment of wages for the beedi or cigar rejected by the
enployer may be referred in witing by the ‘enployer or
enpl oyee to the Inspector for the area. The lnspector after
hearing the parties shall decide the issue. The ‘aggrieved
party has the right of Appeal to the Chief |nspector.
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Under Rule 29 of the Mysore Rules rejection of nore than 2
per cent and upto 5 per cent is required to be for reasons
in witing. Rule 37 of the Maharashtra Rul es provides for
rejection upto 5 per cent without any obligation 'to give
reasons. It was said by the petitioners that the Mysore and
Keral a Rules fixed the limt for rejection but t he
Maharashtra Rule did. not do so. Both the Rules fixed 5 per
cent as the maximumlimt for rejection. The Mysore and the
Keral a Rul es have not hing correspondi ng to Maharashtra Rule
37(2) requiring paynent at halt the rates for ~beedis
rejected as sub-standard, if the same was not due to the
willful negligence of the enployee. It was, -therefore,
sai d that either up to 5 per cent rejection under
Maharashtra Rule 37 or rejection of nore than 5 per cent the
enpl oyer was under an obligation to make payment at half of
the rate as rejected beedis if such rejection was not due to
the willful negligence of the enployee.

It bhas, therefore, to be, ascertained as to whether the
Rul es prohibit enployer fromrejecting nore than 5 per cent
even if-they are found to be sub-standard and secondly
whet her the requirenent to pay wages at one half of the rite

for the rejected beedis is a reasonable restriction. The
Rul es provide for rejection upto 5 per cent. The Rules
further wused the word ’ordinarily’ in regard to such
rejection. In case of rejection of nore than 5 per cent

Rule 27 of the Mysore Rules and Rule 37 of the Mharashtra
Rules provide for raising of a dispute in regard to such

rejection. The dispute contenplated is in. relation to
rejection of beedis and the paynment of wages for the
rej ected beedis. The word "rejection" and "rej ected"

i ndicate that the dispute is raised because of the rejection
of beedis. The contention advanced on behalf of the
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Petitioner that before a dispute is raised on rejection is
possible is erroneous. The dispute arises because of
rejection. Therefore, Rules 27 and 29 of the Mysore Rules
and Rule 27 of the Kerala Rules do not inpose any
unreasonabl e restriction on the right of rejection

Maharashtra Rule 27 also permts rejection of nore than 5
per cent and raising of disputes. The contention on behalf
of the petitioners that the Maharashtra Rule which requires
paynment at one half of the rate for the rejected beedis on
any ground other than the ground of willful negligence of
the worker is an unreasonable restriction is not correct.
The Bonbay Hi gh Court correctly held that the experience in
the industry is that there is a market for sub-standard
beedi s. It is also reasonable to hold that honme workers
will be interested in seeing that the beedis are not sub-
standard because in the process hone workers would be
earning |l ess. The Maharashtra Rule is intended to elimnate

exploitation of  illiterate workers who are nostly wonen.
The Rules with regard to rejection are, t her ef ore,
reasonabl e. It "is also open to the enployers to raise

di spute for rejection above 5 per cent.

The Petitioners and the appellants challenged section 37(3)
of the Act as unworkable. ~That sub-section provides that
the provisions of the Maternity Benefit. Act, 1961 shal
apply to every establishnent as if such establishnment were
an establishnent to which the said Act had been applied by

notification under section 2 (1) of "he said 1961 Act. The
proviso to section 37(3) of the Act states that Maternity
Benefit Act in its application to a home worker shall apply
subj ect
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to certain nodifications. The Madras High Court upheld the
contention and said that since a worker in-a beedi industry

is not required to work regularly for any prescribed period
of hours in a day or even day after day for any specified
period, fromthe very nature of the case, provisions of the
said 1961 Act are unworkable with regard to such hone
workers. It my be stated that the reasonabl eness of
section 37(3) of the Actwas not chall enged. An  ar gunent
whi ch was submitted was that itwas difficult to |ocate
hone workers. That argument was not pressed in this Court.
The provisions-of the said 1961 Act in sections 4 and 5
thereof deal with prohibition of enploynent of, or work by,
worren, prohibited during certain period and right of paynent
of maternity benefit. Section 4 of the 1961 Act® does not
present any difficulty because it speaks of prohibition of
work by a wonen in any establishnment during six nonths
i Mmediately following the day of her delivery Further
section 4 provides that on a request being nade by a
pregnant worman she will not be required to do work” of an
arduous nature or work which involves |ong hours of standi ng
and that period is one nonth immediately preceding the
period of six weeks before the date of her expected
del i very. Section 5(2) of the said 1961 Act provides that
no wonen shall be entitled to nmaternity benefit unless she
has actually worked in any establishnent for a period of not
less than 160 days, in the twelve nonths inmediately
preceding the date of her expected delivery. There is no
difficulty with regard to working of these sections in
regard to maternity benefits to wonen enployed in an
est abl i shment .

For these reasons, we hold that Parlianent had |egislative
conpetence in making this Act and the provisions of the Act
are valid and do not offend any provisions of t he
Consti tution.
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The Wit Petitions Nos. 127-132 of 1972 are di sm ssed. The
Judgnents of the Madras High Court, Bonbay H gh Court and
the Andhra Pradesh H gh Court are set aside, and G vi

Appeal s Nos. 2516-23, 2560-69, 2661-64 of 1972, 66-69, 72-
75, 1307, 854-56, 857-59, 1203 and 1204 of 1973, 307-311 of
1972 and 173 of 1973 are disn ssed. The State of
Maharashtra and the Union of India appeals against the
judgrments of the Bonbay High Court and the Andhra Pradesh
Hi gh Court being Civil Appeals Nos. 1864-73/1971 and 1972-
88/ 1971 respectively are accepted. The appeals from the
Judgenent of the CGujarat Hi gh Court and Mysore High Courts
being CGvil Appeals Nos. 585/1971 and 15583, 1614- 18,
1769/ 1971, 113133 and 1440 of 1972 respectively are
di smssed. The parties will pay and bear their own costs.

ALAG RISWAM, J.-lI amsubstantially in agreenent wth the
judgrment delivered by my Lord, the Chief Justice, but I
think it is necessary to add a few words to clarify certain
matters  in view of the conplications that are likely to
ari se otherwse. The Act is the result of a conprom se
between ‘the original intentions of the Governnent and the
nodi fi cations they had to nake in the proposed neasure as a
result of concessions intended to bring the hone workers
within the scope of the Act: The original intention was not

to permt beedi rolling in private hones which will involve
t housands of | abourers in thousands
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of far-flung hones and the difficulty of applying the
provisions of the neasure to them ~The result is an Act
which is Ilikely to give rise to many difficulties in its
actual working. It is obvious on a reading of the nmeasure
that its purpose is to ropein every possible person who
could be brought in as an enployer. But the result of the
definitions in the Act is that every body would be a
princi pal enployer, enployer and contractor and every | abour
will be contract |abour.

Take the definition of the word contractor". In so far as
it says that it nmeans "a person who, in relation to a
manuf act uring process, undertakes to produce a given result
by executing the work" it is not objectionable and refers to
a contractor ordinarily understood. But when the words
"through contract |abour” are added it Ileads to com

plications. "Contract |abour” is definedas "any person
engaged or enployed in any premises by or through a
contractor". Therefore, all |abour enployed by a contractor
is contract labour. |If any manufacturer enploys any _person

through a contractor, the | abour would be contract | abour
Then again "contractor" also nmeans "a person who engages
| abour for any manufacturing process in a private dwelling

house". In such a case even a principal enployer ~ who
engages | abour for anymanufacturing process would be a
contractor. The further definition of t he wor d
"“contractor". includes a sub-contractor, agent, munshi, the

kedar or sattedar. These are obviously. included to cover a
class of persons dealt wth by this Court in certain
deci sions including Chintaman Rao’'s Case (1958 SCR 1340).

An "enployer" is defined to be, in relation to contract
| abour, the principal enployer. | have already pointed out
that contract |abour would include | abour enployed even by
the manufacturer hinself direct. "Principal enployer” is

defined as a person for whomor on whose behalf any
contract |abour is engaged or enployed in an establishnment”.
Therefore, when contract | abour is enployed for a person he
is principal enployer. Wen contract |abour is engaged or
enpl oyed on behalf of a person he is also a principa
enpl oyer. What distinction could be made between the two is
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a little difficult to understand. However, in the second
part of definition of "enployer" in relation to |abour other
than the contract |abour in clause 2(g) (b) though in view
of what | have said earlier it is difficult to see what that
other |abour could be-there can be no objection to the
person who has the ultimate control over the affairs of any
establ i shnent being considered the enployer, as also any
person to whom the affairs of the establishnment are
entrusted, whether such other person is called the managing
agent, manager, superintendent, or by any other nane. But
to call a person who has, by reason of his advancing noney,
suppl yi ng goods or otherw se, a substantial interest in the
control of the affairs  of any establishment, also an
enployer is very difficult to justify. It is apparently
i ntended to cover cases where a person runs business benam
i.e. in another’s name. There can be no objection to such a
provi si on. But merely because a person lends or advances
noney or supplies goods he cannot be called an enpl oyer. He
may have a substantial interest.in the control of the
af fairs of the nanufacturing establishnent in the sense that
the security for the noney -advanced depends wupon the
manuf acturing establishnent being run properly or even in
the sense that a person supplying goods m ght al so be

4-1L954Sup.C. |1 ./74
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interested in the control of the affairs because he may be
supplying goods on credit. | think the words "or who has,

by reason of his advancing noney,  supplying goods, or
otherwise, a substantial interestin the control or the
affairs of any establishment” should be struck down.

The interpretation placed upon the expression 'enployer" by
the |learned Attorney General does not really flowfrom the
various definitions in the Act. | think it is not  w thout
significance that the | earned Attorney General put @ forward
this interpretation because it is only on that basis that
the Act could be, workable at all.” Wile |l realise that
courts should give effect to( the intentions S of the
| egislature, it can be done only if that is possible wthout
doing violence to the actual |anguage of the statute. The
various definitions plainly seek to rope in —everybody who
has anything to do with the nmanufacture of beedies and while
trying to give effect to the penal provisions in the statute
considerable difficulties will arise. There will on the one
hand be the actual occupier of the industrial prem ses.
There will be on the other hand a person ~who mnight have
advanced money to him and supplied goods to him and
therefore may be substantially interested in its control
The actual occupier hinmself mght be a contractor and in
that case lie as well as the person on whose behal f beedies
are manufactured woul d be liable. Wwo, in that case, /would
be actually liable ? | do not agree with the view taken by
the Bombay High Court that the Act exhibits an intention to
retain the systemof contractors. It only takes notice of
the existence of the systemof contractors and it appears to
me that by naking the principal enployer responsible in
every case it is actually trying to force the principa
enpl oyer to undertake the work of manufacture hinmsel f rather
than give it to contractors because in any case he would be
ultimately liable financially and otherwi se to everyone of
the workmen enployed. Qite possibly if an independent
contractor is one of. the type envisaged by the Madras High
Court in its judgnent in Abdul Aziz Sahib & Sons v. Union of
India (1973 2 MJ 126) that is, of a person buying the
materials from the person whomit calls the trade mark
hol der and then selling the, beedies to him he, could be
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called an independent contractor. But he is actually a
manufacturer hinself in that case. He may be selling the
beedi es manufactured by himriot to one person but to many
per sons. The conditions in the beedi industry being that
the actual person who ultimately sells the beedies to the
public enploys various means by which he does not take any
responsibility for the welfare of the workers enployed in
the industry, the Act proceeds on the basis that he nust be
made responsible. I find it difficult to accept the
contention of the learned Attorney General that t he
criterion adopted by the Madras Hi gh Court is both wide as
well as restrictive. It can be said to be wde or
restricted, as one- choose to call it, only if one envisages
a situation like the one in Dewan Mhi dnees’'s case (1964 7
SCR 646). But then if the so called contractor is really a
benami for the manufacturer there is no difficulty in
hol di ng t he manufact urer responsi bl e.

The main contentions put forward on behalf of the various
appel l ants are regarding the provisions of ss. 26, 27, 29,
31 and 37 of the Act and Rule 37 of the Miharashtra Rules
and the correspondi ng rul es
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made by the various other States. The very convincing
reasons and the criticismnmade by the " various appellants
were not net by /'the argunents advanced by the |[earned

Attorney Ceneral. It is nowwell established from the
Chi ntamani Rao’s case (supra), Shankar Balaji’'s case (1962
Supp. | SCR 249) and Bhi kuse’s case (1964 1 SCR 860) that

in this industry even people working in factories bel onging
to manufacturers cone as they like, go as they like, work on
sonme days even for one hour a day, and there are no fixed
hours of work. This sort of situation exists mainly due to
the fact that the paynment is nmade to the worker on a piece
rate, and the woirk is also carried on as a part-tine
occupation. What applies to themapplies with greater force
to the hone workers. Therefore when section 26 provides
that every enployee in an establishnment (which will include
a dwel ling house) shall be allowed in a cal endar year /|eave
with wages at the rate of one day for every twenty days of
wor k perfornmed by himduring the previous calendar year, it
leads to real difficulty. There may not be much - point _in
the criticismthat whereas the Factories Act  provides  for
annual |eave only for person who had worked for 240 days in
a year this Act provides for one day' s |eave for —every 20
days during which they have worked. It may be possible for
the contractor to know on how many days the honme worker has
wor ked fromthe | og book maintained by him But what is the
wage which has to be paid to himduring the period of |eave
? That term is not defined in the Act and it is  not
permssible to refer to other Acts in order to wunderstand
the neaning of that term Even if we take it to be what it
means in popular usage it is not possible to say what are
the wages in the case of a hone worker. A hone worker m ght
wor k for one hour on one day, eight hours on another day and
not at all for a nunber of days What would be the wages
payable to him? | am not canvassi ng the reasonabl eness of
this provision but of the difficulty in giving effect to the
provi si on. The same criticismapplies to various other
provisions contained in that section. Section 27 provides
that for the |l eave allowed to an enpl oyee under section 26
he shall be paid at the rate equal to the daily average of
his total full-tine earnings for the days on which he had
worked during the nmonth inmmediately preceding his |eave
exclusive of any overtinme earnings and bonus but inclusive
of dearness and other allowances. The term "Full-tinme
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earnings" has been interpreted in Shankar Balaji’s and
Bhi kuse’s cases. If it is not applicable to an enpl oyee of
the type of Pandurang in Shankar Balaji’s case surely it
cannot apply to a home worker. This difficulty is not got

over, by Explanation |l which describes a "day" as any
period during which the home worker was enployed during a
period of twenty-four hours. That does not help in

calculating the full-tine earnings. Again. what neaning are
we to give to the term"fulltime earnings" when there is no
period of work at all and there are no fixed hours of
working in the case of a home worker ? | am not satisfied
with the learned Attorney General’s interpretation of
section 23 that it is not pernissible after this Act cane
into- force for any worker of the type of Pandurang in
Shankar Balaji’s case to work under the conditions described
in that case. |If a person should not be enployed in an
i ndustrial premnises except in accordance with ', he notice of
wor k displlayed in the prem ses under section 22, it
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does not nean that he cannot work for |ess than the period
nmentioned-in the notice of work.” Only if he is enployed for
a longer time than that nmentioned in the notice of work
woul d the occupier of the industrial prem ses make hinself
liable to be proceeded against. 1In any case even if that
interpretation is/ correct that cannot apply to a hone
wor ker .

The difficulty of applying the provisions of the Maternity
Benefits Act is again apparent, The very purpose of allow ng
the honme workers 'Lo work in their hones being that the work
of rolling beedies is light work, which nmen _and women can do
in their homes during their spare hours, the provision of
the Maternity Benefits, Act regarding wonen not being
allowed to do arduous |abour for a certain period  before
delivery and after delivery is not apparent. And how can
the provision be applied to women who cannot be said to be,
so to say, enployed continuously for a certain period before
t he confinenent.

Under section 31 no enployer shall dispense with the
services of an enpl oyee who has been enpl oyed for a /period
of six nmonths or nore, except for a reasonable cause, and
wi t hout giving such enpl oyees at | east one nmonth’ s notice or
wages in lieu of such notice. Is it —enough that the
enpl oyee has been enpl oyed for a period of six nmonthsif he
has been working for one or two days every nonth during
those six nmonths, and in any case how are his wages in lieu
of notice to be determ ned ? And who, woul d be the "enpl oyer
conpetent to dispense with the services of the ~enployee' ?
If a contractor dispenses with the services of an enployee
in contravention of section 31 and is convicted  under
section 33 for the first tine, would the principal enployer
be liable to inprisonment if there is a second prosecution?
These are sone of the problens which are likely to arise in
actual working of the Act.

I rmust make it clear that ny abjection is not to any of the
provisions on the ground of their unreasonabl eness  or
constitutionality. The 1long abstracts which the |earned
At t or ney CGeneral read from the Report of the Roya
Conmi ssion on Labour, the Royal Committee Report, and the
Reports of Dr. B. V. N Naidu and M. M A Natarajan depict
the mserable conditions in which the workers in the
i ndustry work. Nobody can dispute the need for setting
right those evils. But good intentions should not result in
a legislation which woul d becone ineffective and lead to a
lot of fruitless litigation over the years. | think it is
necessary to utter a word of caution lest the fact that we
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uphold the validity of the Act as such should be interpreted
by wvarious courts and tribunals as sanctioning one inter-
pretation or the other of the wvarious provisions. That
woul d be opening up the pandora’s box of [litigation. I
would therefore hold in agreement with the majority of the
H gh Courts that sections 26, 27, 31 and 37(3) do not apply
to hone workers.
And finally as regards Rule 37 of the Maharashtra Rules, it
was accepted by the appellants as reasonable if it is
i nterpreted as nean-
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ing that ordinarily chhat up to five per cent could be
rejected, but higher than that is rejected it would be
subject to a decision by the inspector. It was said that to
make the rejection of chhat in excess of five per cent to
depend upon the decision by the inspector would nake ai
those beedies useless because they have got to be heated
i medi ately so that the beedi’s may not be spoilt because of
the noisture. 1 think that interpretation is correct and
the other States nmay anmendthe Rules so as to bring it in
line with the Maharashtra Rul e.

| havetried to interpret the various provisions of the
Act not in order to,consider their constitutionality or
the reasonabl eness of the restrictions as reflecting on the
constitutionality, 'but of their in terpretation in so far as
t hey are likely to lead to difficulties in act ua
application of the provisions of the Act. | think it would
be good in the interest of all concerned if  the Act is
amended as early as possible torenove all the |acunae and
the difficulties pointed out~ above. These difficulties
have- arisen because of an attenpt blindly to apply the
provisions, which would be quite workable if ‘they are
applied to conditions where the Factories Act would be
applicable, where the labour is regular-in its attendance-
every day as well as over a period, to conditions of work
which are vastly different as well as to people who work at-
home wi thout a conscious attenpt to nould themto suit those
condi tions. The sooner that is done the better  for al
concer ned.

P. H. P.

Appeal s di sni ssed.
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