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PETI TI ONER
R S. SAIN

Vs.

RESPONDENT:
STATE OF PUNJAB & ORS

DATE OF JUDGVENT: 09/ 09/ 1999

BENCH
R C. Lohoti, N. Santosh Hegde

JUDGVENT:

SANTOSH HEGDE, J.

Leave granted.

Heard | ear ned counsel

This appeal ‘is preferred against the  judgnent and
order dated 4th August, 1998 passed by the Hi gh Court of
Punjab & Haryana at Chandigarh in C WP.~ No.9852/98. In

the said wit petition, the appellant herein prayed for
qguashing of an order dated 26.6. 1998 whereby he was renoved
fromthe office of the President, Minicipal Council, Nangal
He also prayed for consequential reliefs like restraining
the respondents from issuing notifications r egar di ng
electing respondent No.3 as ‘the President of the said
Muni ci pal  Counci | . The said wit petition having failed,
this appeal has been preferred.

It is the contention of the appellant both in the wit
petition as well as in this appeal that he was el ected as a
menber of the Muinicipal Council, Nangal on 20.11.1994 and
under Section 57 of the Punjab Municipality Act, 1911 (for
short ‘the Act’) the said Council was managi ng as nany as 3
educational institutions; one of which was Shivalik Mde
School and sequel to certain political differences that
arose between him and respondent No.4, the appellant. was
served with two show cause notices out of which the first
notice contained 11 charges and the second notice [|isted
three charges; thus naking 14 charges in all against himin
regard to various acts of om ssion and comr ssion which the
appellant is alleged to have commtted during his tenure as
President of the Municipal Council. The appel |l ant - has
all eged that these show cause notices were issued due to
political ven detta at the instance of respondent No.4 who
wanted to pronote the political career of respondent No.3.
Though the appellant had filed an el aborate witten reply,
showi ng cause against the charges, the appellant contends
that he was not afforded a proper opportunity of defending
hinself and the enquiring authority did not apply its mnd
to the reply submtted by himand other relevant material on
record that was available, and in violation of t he
principles of natural justice, coupled with the mala fide
intentions of respondent No.4, the inmpugned order of his
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renoval cane to be passed

It is to be noted that out of the 14 charges that were
| evel | ed agai nst the appellant, the authority has found only
5 charges proved against him They are charge Nos.3, 5 6
and 9 enunerated in the first show cause notice and charge
No.2 enunmerated in the second show cause notice. For the
sake of conveni ence, the sane are reproduced hereunder :-

"CHARGE NO. 3 : -

On 16.6.1997, the neeting of the Muinicipal Counci
whi ch was proceedi ng peacefully and the resol ution No.23 was
bei ng discussed then you have wi thout any reason postponed
the neeting and snatched the proceeding book from Shri

Subash Chand Steno, Minicipal Council, Nangal who was
witing the proceeding of meeting and went out of the
neeting hall. By doing so you have m sused your position

X XX

CHARCGE NO. 5 : -

You have w'thout giving information to Enploynent
departrment and wi thout taking any | egal action appointed the
teachers on 6 nonths basis at your-own Ievel which was
agai nst the Rul es/Ilnstructions.

CHARGE NO. 6 : -

For filling up 21 vacant posts of teachers in Shivalik
Model School neither any resolution was passed. by the
Conmittee nor approval for filling up these vacant posts was
got from the CGovernnent. The _approval f or t hese
appoi nt nent s was made by the ~Municipal Council @ vide

resolution No.43.5 dated 15.4.1997 but the deci'sion of
Managi ng Conmittee has not been considered in the neeting of
the Minicipal Committee has not been considered in the
neeting of the Minicipal Council. (sic) - The Managing
Conmittee of Shivalik Mddel School had on 13.9.1996 deci ded
to make Deputy Director (H.Q to be one of the nenbers  but
at the tinme of filling up these vacanci es neither the Deputy
Director (H Q was associated nor any intimation for
associ ati ng hi mwas issued.

X X X
CHARGE NO. 9 : -

At the tine of making appointnent of teachers in
Shivalik Mdel School, you have appointed one of vyour
relation Kuljeet Kaur daughter of Swaran Singh as Science
t eacher. By doing so, you have viol ated section 240 of the
Punjab Municipal Act, 1911 as per which before nmaking -any
appoi nt nent of sone relation, prior approval is necessary to
be taken which has not been done by you. You are guilty of
giving a direct benefit to your relative fromthe Minicipa
Counci | .

X X X

2. Canal Based Water Supply Schene which is being
installed in the slumarea of Minicipal Council was to be
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got conpl eted but you have despite persistent demands by the
Punj ab Water Supply and Sewerage Board has not deposited the
funds with the Sewerage Board due to which the residents are
facing nmajor problens of drinking water. By doing so you
have m sused your position."

Before the Hi gh Court, the appellant urged the
following 3 questions for its consideration

"(i) Has the conpetent authority failed to consider
the reply submtted by the petitioner to the two show cause
notices ?

(ii) Is the order violative of the principles of
natural justice ? (iii) “Is the order vitiated by the
mal af i des of respondent No.4 ?"

After considering the argunents addressed on behal f of
the appellant in regard tothe first contention raised
before the H'gh Court, the High Court noticed that the
authority which enquired into the charges has taken into
consi deration the entire nmaterial that was placed before the
said authority and had al so recorded the evidence and it is
only after such /thorough consideration of the nmmteria
pl aced before the said authority and the pleas raised before
it, the enquiring authority recorded its findings. The High
Court with reference to the first charge agreed with the
enquiring authority ‘that there was nothing on record to
indicate that the situation on the date of the relevant
neeting did call for the exercise of power vested in the
Chairman under bye-law 15 even renotely. Accordingly, it
rejected the challenge of the appellant with reference to
the finding on Charge No.1 of which the appellant was found

guilty.

Wth regard to the second contention, viz., violation
of principles of natural justice, the H gh Court noted that
the appell ant had been granted a personal hearing apart from
giving an opportunity of filing witten submissions: From
the mterial on record, the High Court also came to the
conclusion that the appellant had been heard at |[|ength
personally and through his counsel. Hence, this conplaint
of the appellant that there was failure of principles of
natural justice, was al so negatived by the H gh Court.

Wth reference to the ground of attack based on nmala
fides, the Hi gh Court noticed the fact that respondent No.4
had filed an affidavit specifically denying the sane. The
High Court preferred to accept the version of the fourth
respondent as against the ground of challenge in‘the wit
petition and held that it is not possible to cone to the
conclusion that the inmpugned order was in any nanner
i nfluenced by the alleged malice entertained by respondent
No.4 against the appellant. Before us, simlar points have
been wurged as was done before the High Court. It was
contended on behal f of the appellant that the finding of the
enquiry officer was based on no material and suffered from
the vice of non-application of mnd. In the ordinary
course, the facts of this appeal would not have required an
el aborate consideration. However, it is a case in which an
elected office bearer is being removed from office other
than by way of a process of election and the contentions of
the appel |l ant being al so based on violation of principles of
natural justice and acts of malice, in all fairness to the
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appel | ant we consider it appropriate to exanmne the
contentions of the appellant at sonme |ength.

Looking into the case of the appellant charge by
charge, we notice that Charge No.3, as extracted above,
shows that the appellant on 16.6.1997 without any cause
post poned the neeting and snatched the proceedi ng book from
the stenographer of the Minicipal Council and went out of
the neeting hall, thereby frustrating the proceedi ngs of the
Muni ci pal Counci | . This charge is nmade against t he
appellant in the background of the fact that he did so
deliberately to prevent a decision being taken contrary to
his interest in the subject. Wile dealing with this
charge, the enquiring authority after referring to the reply
submitted by the appellant and based on the materia
available on record, cane to the conclusion that the
appel lant on finding that the majority of the menbers were
not on his side, abruptly adjourned the meeting and also
forcibly took away the proceeding book. He also cane to the
concl usi on that” this conduct of the appel | ant was,
t heref ore, _unbecomi ng of the office that he was hol ding and
the same was, to use the language of the authority,
‘“irregular, illegal ~and arbitrary’. The enquiry officer
also came to the conclusion that the appellant on finding
hinself in mnority “and in an unconfortable situation
exceeded his power / of adjourning the neeting which was
ot herwi se peaceful. He also took serious note of the fact
of the irregularity commtted by the appellant in taking
away the proceedi ng book.

The next charge in regard to which the appellant has
been found guilty pertains to his ~appointing teachers
irregularly on 6 nonths’ basis, wthout giving information
to the enploynent departnent, against the Rules and
i nstructions appl i cabl e to such ~ appoi nt ment s. Wth
reference to this charge, the enquiring authority took note
of the fact that the appellant 'had denied the sane and
noticed the stand taken by the appellant that the 'same was
done by the Municipal Council on a tenporary basis and the
said action was approved by the Managing Committee of the
Shivalik Mdel School. However, the enquiring  authority
after going through the record of the Minicipal Council came
to the conclusion that these appointnents of teachers were
nade w thout the approval of the Muinicipal Council and the
same was done knowi ng very well that the Managing Commttee
of the School had no funds of its own and also the
appoi ntnents in question were nmade without follow ng the
procedure laid down. It also noticed the fact that the
vacanci es were never notified to the Enpl oynent Exchange nor
were they adverti sed.

The third charge franmed agai nst the appel | ant

pertained to filling up the posts of 21 teacher in Shivalik
Model School without any resolution nor approval from the
Managing Comittee and the Gover nrent . The authority

noticed the defence of the appellant that the Minicipa
Council vide its Resolution No.43.5 dated 15.4.1997 did
grant approval to these appointrments. But the decision of
the Mnaging Committee dated 13.9.1996 resolving to make
Deputy Director (HQ to be one of the nenbers of the
appointing Comrittee, was not conplied with and these
appoi ntnents were nmade w thout inducting the Deputy Director
(HQ as a nenber of the Selection Conmittee as required
under the Rules, nor was any intimtion sent to him
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The next <charge held proved against the appellant
pertained to the allegation of appointnent of one Snt
Kul j eet Kaur as a Science teacher contrary to the statutory

provision of Section 240 of the Act. In regard to this
charge, while noticing the defence of the appellant that
St . Kul jeet Kaur was not related to him held that from
the Selection Commttee’'s records and scrutiny of the
application of Smt . Kul j eet Kaur and from Police
verification, she was in fact related to the appellant
(though not a blood relation). It also noticed the fact

that in the invitation card of the marriage of this | ady,
the nane of the appell ant had appeared as one of the persons
inviting, therefore, the enquiring authority held that as
required under Section 241 of the Act, it was obligatory on
t he part of the appellant to have refrai ned from
participating in selection of the said Ms. Kaur, and
having not refrained from such selection process, the
appel l ant was guilty of this charge al so.

The last of the charges with regard to which the
appel | ant - _has been found guilty pertained to the fact that
he has been interfering in the issuance of tenders for the
wor ks al ready sanctioned/ approved and such interference was
not warranted under the Act and the Rules and out of 279
sanctioned work, tenders in respect of 36 works could not be
invited due to his unauthorised interference. Wth regard
to this charge, the enquiring authority came to the
conclusion that this charge pertained to the default on the
part of the appellant in not depositing the necessary funds
with the Sewerage Board for the purpose of installation of
Canal Based Water Supply Scheme consequent to which the
local residents suffered the major problem of  |ack of
potable water. Discussing the allegationsin regard to this
charge, the enquiring authority took note of the defence of
the appellant that the default was committed not by him but
by the Executive Oficer and that he had not either stopped
or restrained his office fromreleasing the said funds.
From the material on record, the enquiring authority held
that the appellant had failed to clear hinself of this
charge and fromthe representation of the Deputy Director,
it was clear that the | apse was attributabl e to
non-rel easing of the funds by the appellant and there was
reluctance on the part of the appellant in getting the
Schene executed through the Punjab Water Supply and Sewage
Board which, according to the enquiring officer, was for
obvi ous reasons. The enquiring authority also came to the
conclusion that because of this deliberate default, the
essential supply of water to the poorer sections of the town
suf fered. Hence, the appellant was found guilty of /'this
char ge.

Before adverting to the first contention 'of the
appel l ant regarding want of material to establish the
charge, and of non- application of mnd, we will have to
bear in mnd the rule that the court while exercising wit
jurisdiction wll not reverse a finding of the enquiring
authority on the ground that the evidence adduced before it
is insufficient. If there is sone evidence to reasonably
support the conclusion of the enquiring authority, it is not
the function of the court to reviewthe evidence and to
arrive at its own independent finding. The enquiring
authority is the sole Judge of the fact so long as there is
sone legal evidence to substantiate the finding and the
adequacy or reliability of the evidence is not a natter
which can be permitted to be canvassed before the court in
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writ proceedings.

A narration of the charges and the reasons of the
enquiring authority for accepting the charges, as seen from
the records, shows that the enquiring authority has based
its conclusions on materials available on record after
considering the defence put forth by the appellant and these
deci sions, in our opinion, have been taken in a reasonable
manner and objectively. The conclusion arrived at by the
enquiring authority cannot be terned as either being
perverse or not based on any material nor is it a case where
there has been any non-application of mnd on the part of
the enquiring authority. Li kewise, the H gh Court has
| ooked into the material based on which the enquiry officer
has cone to the conclusion, wthin the limted scope
available to it under Article 226 of the Constitution and we
do not find any fault with the findings of the Hi gh Court in
this regard.

The other two conpl ai nts nmade before us that there has
been flagrant violation of principles of natural justice and
the i npugned order in question was the end-product of malice
entertained by respondent No.4 against the appellant were
also, in our opinion, rightly rejected by the H gh Court.
It is found fromrecord that the two detailed show cause
notices enunerating the various charges giving necessary
particulars were issued to the appellant and the appellant
had filed a detailed witten reply with reference to each
one of the charges. The record also bears out that the
appel l ant has been heard through his counsel and the
conpl ai nt made that he was not given sufficient adjournnents
for further hearing, in our opinion, would not constitute a
breach of the principles of natural justice. As has been
noticed by the H gh Court, the allegation of malafides
having been answered by respondent No.4 by way of an
affidavit denying the sane and the Hi gh Court having chosen
to accept the affidavit of respondent No.4, and rightly so
in our opinion, we do not find any nmaterial to differ from
the said finding.

W have noted earlier that the scope of  judicia
review in matters of this nature being restricted, the High
Court had to consider the challenge to the inpugned  order
with a limted degree of scrutiny that was called for. We
too have considered the conplaint within that |imted scope
in order to find out the correctness of the allegation that
the inpugned order of the disciplinary authority suffered
from the vice of perversity, non-applicationof mnd and
tainted by nalice and having cone to the conclusion that the
report of the enquiring authority cannot be faulted with on
any of the grounds stated above, we are unable to agree with
the appellant. For the reasons stated above, this ‘appea
fails and is hereby dism ssed. No costs.




