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PETI TI ONER
CH MANLAL PREMCHAND

Vs.

RESPONDENT:
THE STATE OF BOMBAY

DATE OF JUDGVENT:
15/ 09/ 1959

BENCH

SUBBARAO, K.
BENCH

SUBBARAO, K.

| MAM SYED JAFFER

ClI TATI ON
1960 AIR’ 96 1960 SCR (1) 764

ACT:

Agricultural produce-Packed or Pressed-1f loses identity-
State Government-Powers to nake rule for regulation of
busi ness and condition of tradi ng- Borbay Agricultura
Produce Market Act, /1939 (Bom 22 of 1939), ss. 2 and 26-
Bonbay Agricultural Produce Market Rul'es 1941, r. 65.

HEADNOTE:

The appellant as a trader nade purchases of ~full  pressed,
cotton bales in the narket area of Broach without requisite
licence fromthe market conmittee, thereby contravening the
provisions of r. 65(1) of the Bonbay ~Agricultural | Produce
Market Rule 1941. The appellant, inter alia, contended that
the Act and Rul es passed thereunder did not apply to pressed
cotton which having been pressed.into bales had lost its
identity and was no nore an agricultural produce and that r.
65 was ultra vires inasmuch as its provisions were in excess
of the rule nmaking power of the State Government.

Held, that an agricultural produce by being packed in
containers or pressed into bales does not in any way change
its essential character, and continues to be an agricultura
produce,
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The fact that the cotton ginned or unginned is pressed into
bal es, or packed otherw se does not make it any less. the
cotton and is an agricultural produce as defined under S. 2
of the Bonbay Agricultural Mrket Act, 1939.

Under S. 26 of the Act, the State Governnent has anple
powers to make rules for the regulation of business and
conditions of trading in the market and sub-s. (1) of the
said s. 26 confers power on the State Government to make r.
65.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON Cri m nal Appeal No. 200 of
1957.

Appeal by special |eave fromthe judgnent and order dated
the September 11, 1956, of the Bonmbay Hi gh Court, in
Crimnal Appeal No. 742 of 1956, arising out of the judgnent
and order dated Decenber 31, 1955, of the Joint Cvil Judge
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(J.D.) and Judicial Mgistrate, First dass, ’'Broach, in
Crimnal Case No. 605 of 1953.

Purshottam Tricunmdas, J. B. Dadachanji, S. N. Andley and
Rameshwar Nath, for the appellants.

H. J. Unrigar and R H. Dhebar, for the respondent.

1959. Sept ember  15. The Judgnent of the Court was
del i vered by

SUBBA RAO J.-This is an appeal by special |eave against the
judgrment of the High Court of Judicature at Bonbay setting
aside that of the First Cass Mgistrate, Broach, and
convi cting the appellant for contravening the provisions of
r. 65 (1) of the Bombay Agricultural Produce Markets Rules,
1941, hereinafter called the Rules, and inposing on him a
fine of Rs. 25.

The appell ant was a trader carrying on business in cotton at
Br oach. On February 7 and 9, 1953, he purchased ful
pressed cotton bales fromMs.- Ratanji Faranji & Sons in
two instalments of 200 bal es each through a |icensed broker
Dahyabhai ~ Acharat | al . He al so purchased 100 bales from
Hal day Mul'ti-Purpose Co-operative Society. All t hese
purchases  were nmade by the appellant as a trader in the
mar ket area of Broach without the requisite |icence fromthe
Mar ket Committee. He was charged in the Court of
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the Joint Civil Judge (Junior D vision) and Judicia
Magi strate, First Cass, Broach, for commtting the breach
of r. 65 (1) of the Rules. The Judicial Magistrate held
that pressed cotton was not cotton, ginned or unginned,
within the neaning of one of the items nentioned in the
schedule to the Bonbay Agricultural Produce Markets Act
(hereinafter called " the Act "), and, therefore, the
appel lant did not commit any offence under the Act  or the
Rul es franed thereunder. The State of Bombay carried the
matter by way of appeal to the H gh Court of Bonbay, and a
Division Bench of the said Hgh Court, consisting of
Chai nani and Shah, JJ., allowed the appeal and convicted the
appel l ant for contravening the provisions of r. 65(1) of the
Rules and inposed upon hima fine of Rs. 25. This ~appea
chall enges the correctness of the judgnent —of the Hi gh
Court.

Learned Counsel for the appellant raised before us the
following three contentions: (i) the Act and the Rules
franed thereunder did not apply to pressed cotton, and,
therefore, the appellant did not contravene the  provisions
of r. 65 (1) of the Rules; (ii) r. 65 is wultra vires
i nasmuch as its provisions are in excess of the rule making
power of the State CGovernment; and (iii) the transactions in
qguestion were forward contracts for future delivery, and, as
no delivery was intended or in fact nade, the appellant
cannot be said to have traded in cotton within the market
ar ea.

The answer to the first contention turns upon t he
interpretation of cl. (1) of sub-s. (1) of s. 2 of the Act
read along with the relevant itens or itens in the Schedul e.
The rel evant provisions read:

S. 2 (1): In this Act unless there is anything repugnhant
in the subject or context, -

(i) "Agricaltural Pr oduce” i ncludes all pr oduce of
agriculture, horticulture and ani mal husbandry specified in
t he schedul e;

* * *

(vi) "Market Area " nmeans any area declared to be a narket
area under section 4.
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Schedul e E

1. Fibres:

(i) Cotton (ginned and ungi nned)

The. Bonbay Agricultural Produce Markets Rules, 1941:

Rule 65. (1): No person shall do business as a trader or a
general comm ssion agent in agricultural produce in any
mar ket area except under a |licence granted by the narket
comm ttee under this rule.

* * *

(7): Whoever does busi ness as a trader or a
general comm ssion agent in agricultural produce in any
market area wthout a licence granted under this rule or
ot herwi se contravenes any of the provisions of this rule
shall, on conviction, be punishable with a fine which my
extend to Rs. 200 and in the case of a continued
contravention with a further fine which may extend to Rs. 50
for every day during which the contravention continues after
the date of the first conviction, subject to the maxi num of
Rs. 200.

The gist of "the aforesaid provisions nmay be stated thus:
Agricul tural —produce includes all produce of agriculture
specified in the Schedule. Cotton, ginned and unginned, is
specified in the Schedul e as an agricultural produce. A
trader cannot do business in the said produce in any nmarket
area Wi thout obtaining licence fromthe Market Committee.
I f he does such business without a licence, he is liable to
puni shment under r. 65 of the Rules.

If pressed cotton is'" cotton, ginned or unginned specified
in the Schedule, ‘the appellant, having admttedly done
business in the said cotton in the nmarket area, has
contravened the provisions of r. 65, and therefore, he is
liable to be convicted under r. 67 of the Rules.

It is contended that ginned cotton which has been pressed
into bales is not cotton within the meaning of the Act.
VWhat is " pressed cotton " in bales ?It involves a sinmple
process described as pressing, and cotton is pressed into
bales only to facilitate its transport fromone place to
another; it does not involve
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any chem cal change or even a nmanufacturing process.” G nned
cotton, after it is pressed into bales, continues to be
gi nned cotton, and it is sold and purchased only as cotton,
though in bales. W find it difficult to accept the
argunent that pressed cotton is a different conmodity. Nor
do we find any relevancy in the argunent ~that ~ stockists,
industrialists and exporters deal with pressed cotton and
not | oose cotton, because the said fact does not in any way
change the essential character of the agricultural produce.
If a trader carries on business in that commdity, the
consideration whether the trader or the buyer is an
agriculturist or a non-agriculturist is not relevant to the
enquiry.

Itens 11 to XI of the Schedule specify cereals, pulses,
oi | seeds, narcotics, sugarcane, fruits, vegetables, anim

husbandry products, condinments, spices and others, and grass
and fodder. A perusal of the itens indicates that nost of
them would be sold in containers |ike baskets, packages,
tins etc. 1t cannot be argued that when the pul ses, fruits
or vegetables are packed in a basket, the basket wth its
contents becones a different commodity fromthat contained
in it. So too, when tobacco is pressed and packed, it
cannot be suggested that packed tobacco has changed its
character. So also in the case of other products nentioned
in the Schedule. W do not, therefore, see any principle or
reason for treating cotton in a different way from other
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agricul tural products.

It is said that the prinmary object of the Act is to help
agriculturists, that agriculturists do not ordinarily dea
or do business in bales of cotton and that the |egislature
could not, therefore, have intended to nake the Act

applicable to pressed cotton. It cannot be disputed that
one of the objects of the Act is to protect the producers.
That object would certainly be defeated, if wthin the

market area a trader, whether he is an agriculturist or not,
can do business of buying and selling cotton pressed into
bal es, for by that sinple process he would be free from the
restrictions inposed to protect the agriculturists. The
object of such legislation is to protect the producers of
agricultural crops frombeing exploited by the m ddl enen and
profiteers
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and to enable them to secure a fair return for their
produce. This object would certainly be defeated if we were
to accept the contention of the |earned Counsel for the

appel | ant'.
Shortly stated the position is this: Cotton, ginned or
ungi nned, continues to be cotton till it loses its identity

by some chemical or-industrial process. So long as the
identity is not lost, the fact that it is pressed into bales
or packed otherwise does not make it any the Iless cotton
specified in the Schedule to the Act. " Inthis view, the
pressed cotton in bales is an agricultural produce as
defined in s. 2(1)(i) of the Act,  and, therefore, the
appellant in doing business inthe said produce wthout
i cence has contravened r. 65 of the Rules.

The second contention is that r. 65 is in excess of the rule
nmaki ng power of the State Governnent. This argunment is
el aborated by the | earned Counsel in'the follow ng manner
Purporting to exercise the powers conferred by s. 26 of the
Act, the Government of Bonmbay nmade r. 65 prohibiting any
person from doing business as a trader, or as a conm ssion
agent, in any agricultural produce in any narket area except
under a licence granted by the Market Committee under that
rul e. Under s. 26(2)(e) of the Act, the State  Governnent
has power only to make rules fixing the maxi mum fees which
may be levied by the Market Conmittee in respect  of
agricultural produce, bought and sold by persons holding a
i cence under the Act in the market area. Under the Act the
State Governnent is only enpowered to grant a |icence to any
person to use any place in the market area for the purpose
of buying or selling of any agricultural produce; therefore,
under s. 26(2) (e) of the Act, the CGovernnent can-only make
a rule prescribing the fees in respect of a licence issued
to a person to use any place in the said area and not
prohi biting any other person from doi ng business without a
licence in that area. So stated the argunent appears to be
pl ausi bl e, but a scrutiny of the relevant provisions of the
Act, the Rules made by the Government and the Bye-Ilaws
franed by the Market Committee shows that there is no basis
for this contention. The relevant provisions read:
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The Bonbay Agricultural Produce Markets Act, 1939.

S.26 (1): The Provincial CGovernnent may, either generally or
specially for any narket area or market areas, make rules
for the purposes of carrying out the provisions of this Act.
(2). In particular and wthout prejudice to t he
generality of the foregoing provisions, such rules may
provide for or regul ate
* * *

(e) the managenent of the market, maxi num fees which may be
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levied by the market committee in respect of agricultura
produce bought and sold by persons holding a |icence under
the Act in the market area

S. 27 (1): Subject to any rules nmade by the Provincia
CGovernment under section 26 and with the previous sanction
of the Director or any other officer specially enpowered in
this behalf by the Provincial Governnment, the mar ket
conmttee mmy in respect of the nmarket area under its
managenent make bye-laws for the regul ation of the business
and the conditions of trading therein

The Bonbay Agricultural Produce Markets Rules, 1941.

Rule 65 (1): No person shall do business as a trader or a
general comm ssion agent in agricultural produce in any
market area except under a licence granted by the nmarket
comm ttee under this rule.

(2). Any person desiring to hold such |icence shal
make a witten application for a licence to the nmarket
conmittee and shall pay such fee as may be’ specified in the
bye- | aws.

(3). On . receipt of such application together with the proper
amount of the fee the market committee may, after naking
such enquiries, as nay be considered necessary for the

efficient conduct of the nmarket, grant him the licence
applied for. On the grant of such licence the applicant
shall execute an/ agreement in such form as the narket

conmttee nmmy determne, agreeing to conform with these
rules and the bye-laws and such other conditions as may be
[ aid down by the market committee for holding the |icence.
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(4). Notwi t hst andi ng anything -contained 1in subrule
(3), the market commttee may refuse to grant a licence to
any person, who, inits opinion, is not solvent or whose
operations in the market area are not likely to further
efficient working of the market under the control | of the
mar ket committee.

(5). The licence shall be granted for a period of one
year, after which it may be renewed on a witten
application, and after such enquiries as are referred to in
sub-section (3) as nay be considered necessary, and on
paynment of such fees as may be specified in the bye-laws.

(6). The names of all such traders and gener al,
comm ssion agents shall be entered in a register to be
mai nt ai ned for the purpose.

(7). Whoever does business as a trader or a genera
conmi ssion agent in agricultural produce in-any market area
without a licence granted under this rule or otherw se
contravenes any of the provisions of this rule “shall, on

convi ction, be punishable with fine which may extend to Rs.
200 and in the case of a continued contravention wth a
further fine which nmay extend to Rs. 50 for every day during
which the contravention continues after the date- of the
first conviction, subject to the maxi numof Rs. 200.
Bye-laws of the Agricultural Produce Market Conmittee,
Br oach.

Bye-law 33: (1). Al traders, general commission agents,
br okers, wei ghnen, neasurers, and surveyors operating in the
market area shall pay full fees for each market year or any
part thereof as per Schedule given in Appendix No. 2 for
obtaining licences, required to be taken by them wunder
Rul es 65 and 67.

The said provisions may be summarized thus: Section 27 of
the Act enmpowers the Market Committee, subject to any rules
nmade by the State Governnent under s. 26 and with the
previous sanction of the Director, to nake bye-laws in
respect of a market area for the regul ation of the business
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and conditions of trading therein. Section 26(1) of the Act
enabl es the State Government to make rules for the purposes
of carrying out the provisions of the Act, In exercise of
772

that power conferred under s. 26(1), the State Governnent
made r. 65 prohibiting any trader fromdoing business in
agricultural produce except under a licence granted by the
Market Committee. |n exercise of powers conferred under s.
27 on the Market Committee, it made bye-law 33 prescribing
the fee payable in respect of a licence under r. 65 of the
Rul es.

The question is whether under s. 26(1) the State Governnent
is enpowered to nmke r. 65 prescribing the taking of a
licence as a condition for doing business in a nmarket area.
It can do so for the purposes of carrying out the provisions
of the Act. Section 27, which is a provision of the Act,
enables the Mirket Comrittee to mmke bye-laws for the
regul ation of the business and the conditions of trading in
the narket area. To enable the Mirket Conmmittee to
di scharge its functions wunder s. 27 of the Act nore
ef fectively, the Governnent nade a rule prohibiting a trader

from doing business in-a market area without |icence, and
the Market Conmmittee prescribed the fees payable in respect
of the licence. The rule was certainly one nade for the

purpose of facilitating the Market Conmittee to function
effectively wunder s. 27 of the Act. That ‘the |legislature
conferred such a power on the State CGovernnent 1is also
supported by the provisions of s. 27 of the Act. Under s.
27(1), the bye-laws nade by the Market Conmittee for the
regul ation of business and conditions of trading in the
market area are subject tothe rules nade by the State
Governnment under s. 26. This indicates that under s. 26 of
the Act, the State CGovernnent has also power to nmake. rules
for the regul ati on of business and conditions of trading in
the market area, and that power can be spelled out from the
provisions of s. 26(1) of the Act, Therefore, s. 26(1)
confers anple power on the State Governnent to nake r. 65.
In this view, it is not necessary to invoke the provisions
of s. 26(2)(e) to sustain the power of the State  CGovernment
to make r. 65.

The third contention though raised was not pursued in View
of the word , business" in r. 65(1) which is conprehensive
enough to take in even forward contracts.

In the result the appeal fails and is dism ssed,

773




