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ACT:

Punjab Agricultural Produce Market. Act, 1961 Ss. 23,
26 and 28 & Punjab Agricultural Produce (CGeneral) Rules, R
29- Mar keti ng Devel opnent Fund & fee-Validity-Principles for
satisfying the rest for a valid |l evy of market fees.

HEADNOTE

Punj ab Agricultural Produce Markets Act, 1961 Ss. 23,
26 and 28 & Punjab Agricultural Produce (Ceneral) Rules, R
29- Mar keti ng Devel opnent Fund & Marketing Conmittee  Fund-
Uilisation of market fees-Validity of purposes enunerated
in clauses of Ss. 26 and 28 exam ned

The Punjab Agricultural Produce Markets Act, 1961 which
was passed by the composite State of Punjab is an Act for
the better regulation of the purchase,sale, storage and
processing of agricultural produce and the establishnent of
markets for agricultural produce in the State. Section 3
envi sages the establishment of the State Agricultura
Marketing Board for the entire State and it is provided in
sub-sec (9) that "The Board shall exercise superintendence
and control over. the commttees"” Section 6(1 ) provides for
"decl aration of notified market area" and the State
CGovernment is enpowered to declare the area notified under
s. S or any portion thereof to be a notified market area for
the purpose of the Act in respect of the agricultura
produce notified wunder s. 5 or any part thereof. The market
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areas and market yards were declared. putting restriction on
the traders to carry on their trade under a |icence granted
by the vari ous Mar ket s Conmi ttees est abl i shed and
constituted within the specified boundaries or areas. After
the declaration of the notified nmarket area no person can
establish or continue any place for the purchase, sale,
storage and processing of the agricultural produce except
under a licence granted in accordance with the provisions of
the Act, the Rules and the Bye-laws. Section 23 enmpowers the
conmittee to levy the fees subject to such rules as nmay be
made by the State Government in this behalf on the
agricul tural produce bought or sold by licensees in the
notified market area at ~'a certain percentage. Under s.
27(1), all Moneys received by a Committee shall be paid into
a fund to be called the Mirket Comittee Fund and al
expenditure incurred shall be defrayed out of such fund,
while under s. 25 all receipts of the Board are to be
credited into a fund to be called the Marketing Devel opnment
Fund and 'the purposes for which it may be expended are
enunerated in s. 26 viz. better nmarketing of agricultura
produce on_ co-operative lines, collection and di sseni nation
of market rates and news. grading and standardisation of
agricultural produce etc. Section 28 catal ogues the purposes
for which the Marketing Conmmittee Fund may be utilised viz.
acquisition of sites for the market. rmaintenance and
i mprovenent of the market, construction and repair of
bui | di ngs which are necessary for the purpose of the market
etc.

In the conposite State of Punjab and even after the
bi furcation of the State for about a period of three years
the maxi mumrate of market fee which could
1218
be levied by the various market communities under s. 23 was
50 paise for every one hundred rupees. the fee was
thereafter raised fromtime to tinme.

A number of wit petitions were Filed in the H gh Court
chal l enging the power of the Board to incease the |evy of
fee. AIl the wit petitions were heard together  and the
increase Ind levy of fee upto Rs. 2/- by the various Market
Conmittees in the State of Haryana was upheld and the wit
petition of the Haryana dealers were dismi ssed while those
of the Punjab dealers were allowed and the increase of u-a e
brought about by Act 13 of 1974 to the extent of Rs, 2.25
Was struck down. [Ms. Hanunman Dall & General MIls, Hisar
v. State of Haryana & others AIR 1976 P & H 1]

In Punjab, by amendment Act 14 of 1975, s. 23 of the
Act was again anended authorising the inposition of market
fee at a rate not exceeding Rs. 2.20 per hundred rupee only,
and this increase in the rates of fee was again chall enged
inthe H gh Court and a Full Bench upheld the increase.
[ Kewai Puri & Anr. v. State of Punjab & Ors., AIR 1977 P & H
347]. This view was challenged in the appeal to this Court.

Both in the State of Punjab and the State of Haryana
the rate of nmarket fee was further raised fromRs. 2/- to
Rs. 3/-. It was unsuccessfully challenged in the H gh Court
by the dealers of each of the States, who thereafter
preferred appeals to this Court against the Judgnent of the
H gh Court and al so challenged the increases in fee, in wit
petitions in this Court.

In the appeals and wit petitions it was contended that
the levy of the narket fee realised fromthe buyers under s.
23 of the Act could not be correlated | with the service to
be rendered to the payers of the fees, and therefore cannot
be justified and sustained on the well known concept of fee
as pointed out by this Court in several decisions, and that
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the itenms of expenditure authorised and enunerated in ss. 26
and 28 of the Act, go beyond the scope of the purpose of the
utilisation of the market fees.

On the question of the validity of the fixation of
market fee under s. 23 of the Act fromtime to time and the
scope and the purpose of the utilisation of such fees:

N

HELD: 1. The inpost of fee and the liability to pay it
is on a particular individual or a class of individuals.
They are under the obligation to submit accounts, returns or
the like to The authorities concerned in cases where
qgquantification of the amount of fee depends upon the same.
hey have to wundergo the botherations and harassnentss,
sonetines justifiably and sonmetines even unjustifiably, in
the process of discharging their liability to pay the fee.
The authorities levying the fee deal with themand realise
the fee fromthem By operation of the econonmic laws in
certain kinds of inposition of fee the burden nay be passed
on to 'different other persons one after the other. [1229H
12308]

In the instant case, the Market Conmittees and the
Mar ket Board assuned to thenselves the liberty of utilising
and spending the realisations from market fees to a
consi derabl e extent. as if it was a tax, although in reality
it was not so. [1240D

2. Rendering sone service, however renpte the service
may be, cannot strictly speaking satisfy the elenment of quid
pro required to be established in cases

1219
of the inpost of fee. Registration fee, however has to be
taken to stand on a different footing altogether. 1In the

case of such a fee the test of quidpro quo is not to be
satisfied with such direct close or proximte relationship
as in the case of many other fees. By and | arge registration
fee is charged as a regul atory neasure. [1241B]

3. This Court in a large nunber of cases had the
occasion to examne the nature of fee and tax and froma
conspectus of the various authorities the follow ng,
principles for satisfying the test . for a valid levy of
market fees on the agricultural produce bought or sold by
licences in a notified nmarket area are deducible :-

(i) That the anbunt of fee realised nust be earnmarked
for rendering services to the licencees in the notified
mar ket area and a good and substantial portion of it nust be
shown to be expended for this purpose. [1243H]

(ii) That the services rendered to the Iicensees nust
be in relation to the transaction of purchase or sale of the
agricul tural produce. [1244B]

(iii) That while rendering services in the market area
for the purpose of facilitating the transacti ons of purchase
and sale with a view to achieve the objects of the narketing
legislation it is not necessary to confer the whole of the
benefit on The licensees but sone special benefits nust be
conferred on them which ‘have a direct, close and reasonabl e
correlation between the |licensees and the transactions.
[ 1244(]

(iv) That while conferring some special benefits on the
licensees it is permissible to render such service in the
mar ket which may be in the general interest of all concerned
with the transaction taking place in the market. [1244D]

(v) That spending the anobunt of nmarket fees for the
pur pose of augnenting the agricultural produce. its facility
of transport in villages. and to provide other facilities
meant mainly or exclusively for the benefit of agriculturist
is not permssible on the ground that such in services in
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the long run go to increase the volune of transaction, in
the market wultinmately benefiting the traders also. Such an
indirect and renote benefit to the traders is in no sense a
special benefit to them [1244E-F]

(vi) That the element of quid pro quo nmay not be
possi ble, or even necessary, to be established wth
arithmetical exactitude but even broadly and reasonably i;
nust be established by the authorities who charge the fees
that the anount is being spent for rendering services to
these on whomfalls the burden of the fee. [1244G

(vii) At least a good and substantial portion of the
amount col |l ected on account of fees, may be in the
nei ghbour hood of two-thirds or three-fourths, nust be shown
with reasonable certainty —as being spent for rendering
services of the kind mentioned above. [1244 H]

The Commi ssioner Hindu Religi ous Endowrents, Madras v.
Sri Lakshmindra Thirtha Swamar of Sri Shirur Mutt, [1954]
SCR 1005; = Matthews v.  Chicorv Marketing Board, 60 CLR 263;
Attorney General for British Colunbia & Esquinalt & Nanai no
Rai | way Co. & Os., (1950) Appeal Cases. 87: H H
1220
Sudhundra Thirtha  Swamiar v. Comm ssi oner for H ndu
Religious & Charitable Endowrent, Mysore [1963 Suppl. 2 SCR
302; Mahant Sri Jagannath Ramanuj Das & Anr. v. The State of
Oissa & Anr., [1954] SCR 1046; Ratilal Panachand Gandhi v.
The State of Bonbay  and ors. [1954] SCR 1055; The Hingir-
Ranpur Coal Co. Ltd. & ors. v. The State of Orissa & Os.,
[1961] 2 SCR 537;  Parton v. MIlk Board (Victoria) 80 CLR
229; Corporation of Calcutta & Anr. v. Liberty. G nema
[1965] 2 SCR 477; Har Shankar & ors. etc. etc. v. The Dy.
Exci se & Taxation Commr. & ors. [1975] 3 SCR 254; Nagar
Mahapal i ka Varanasi v. Durga Das Bhattacharya & ors., [1968]
3 SCR 374; The Delhi Coth & CGeneral MIls Co. Ltd. v. Chief
Conmi ssioner Delhi & Ors.,1970] 2 SCR 348; Indian Mca &
M canite Industries Ltd. v State of “Bihar & Os. [1971]
Suppl. SCR 319; Secretary CGovernment of Madras Home
Department & Anr. v. Zenith Lanp & Electrical Ltd. [1973] 2
SCR 973; State of Maharashtra & Ors. v. The Sal vation Arny,
Western India Territory,[1975] 3 SCR 475; Govt. of 'Andhra
Pradesh & Anr. v. Hindustan Machine Tools Ltd.~[1975] Suppl
SCR 394; The Muini ci pal Council Madurai-v. R Narayanan etc.,
[1976] 1 SCR 333; The Chief Conm ssioner Delhi and Anr. v.
The Delhi Coth & General MIls Co. Ltd. & Anr. AIR 1978, SC
1181; P P. Kutti Keya & Ors. v. The State of Madras & Os.,
AR 1954 Madras, 621; MCVS Arunachala Nadar etc. v The
State of Madras & O's., [1959] Suppl. 1 'SCR 92; -~ Mohmmrad
Hussain GQulam & Anr. v. State of Bonbay & O's., [1962] 2 SCR
659; Lakhan Lal & Ors. etc. v. The State of Bihar & Os.,
[1968] 3 SCR 534; referred to.

4. (i) A dispute arose between the parties as to
whet her the licence is granted for the whole of the area or
for particular places therein. On exanmining Form in the
Rul es meant for grant of licence wunder s. 10, it is found
that the licence is granted for one or nore places of
busi ness specified in col. 6 situated in a particular
notified market area named at the top of the licence. There
will be no sense in specifying the place of business in the
licence if the licensee is to be pernmitted to establish his
pl ace of business any where in a notified market area which
is too big and extensive for the control and supervision of
a particular WMarket Committee. Market yards are declared
under s. 7. For each notified narket area there can be one
principal nmarket yard and one or nore sub-market yards as
may be necessary. The marginal note of sec 8 is, "No private
market to be opened in or near places declared to be
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markets." [1246D E]

(ii) There is no special provision in this statute for
an establishnent of markets or narkets proper as per the
definition contained in cl. (i) and (k) of s. 2 of the Act,
it is reasonable to assume that the intention of the
legislature is to constitute the market yards as the market
proper and ordinarily and generally the market woul d be the
sanme but nay include sone ot her places where transactions of
purchase of agricultural produce by the traders from the
producers has been allowed in order to avoid rush in the
precincts of the narket proper. But one thing is certain
that the whole of the market area in no sense can be equated
with market or narket proper. Nobody can be’ allowed to
establish a purchasing centre of his own at any place he
likes in the market ~area without there being such a
perm ssion or authority from The Market Conmittee. After al
the whole object of the Act is the supervision and contro
cf the ~transactions of purchase by the traders from the
agriculturists in order to prevent exploitation of the
latter by the former. [1240H-1247A]

1221

5. The whole object of the Act is the supervision and
control of the transactions of purchase by the traders from
the agriculturists /in order to prevent exploitation of the
latter by the forner.  The supervision 'and control can be
effective only in specified localities and places and not
t hroughout the extensive nmarket area. [1247B]

6. Rule 24(1) in both the States framed under the Act
provides that "all ‘agricultural ~ produce brought into the
market for sale shall be sold by open auction in the
principal or sub-nmarket yard*, which indicates that narket
is generally the principal and sub-nmarkets yards. The
benefit of narket fee, therefore, has to be correlated with
the transactions taking place at the specified place in the
mar ket area and not in the whole of the area.[12470

7. The duties and powers of ~a market conmttee are
enunerated in s. 13 and this indicates that the Commttee is
primarily concerned with the establishing of a market in the
notified area and with providing facilities in the market
for persons visiting it and in —connection wth the
transactions taking place there. [1247F]

8. Reading s. 23 along with r. 29 it would be noticed
that the power of the Commttee to levy fees is subject to
the Rules as may be nade by the State Government. The fee is
| evied on ad val orem basis at a rate which cannot exceed the
maxi mum nentioned in s. 23 by the | egislature. But the power
to fix the rate fromtime to time within the maximum/limt
has been conferred on the Board and the Commttee is nerely
bound to follow it. [1248G H]

9. Section 23 in express |anguage controls the power of
the Conmittee to levy fees subject to the rules. The power
given to the Board to fix the rate of market fees fromtine
totime wunder rule 29 is not ultra vires the provisions of
the Act, as sub-sec.(a) of s. 3 confers power on the Board
to exercise superintendence and control over the conmittees,
whi ch power, in the context and the schene of the marketing
law, will take within its anmbit the power conferred on the
Board under rule 29(1). [1249C

State of Punjab & Anr. v. Hari Krishan Sharma, [1966] 2
SCR 982; di sti ngui shed

10. The fee levied is not on the agricultural produce
in the sense of inposing any kind of tax or duty on the
agricultural produce. Nor is it a tax on the transaction of
purchase or sale. The levy is an inmpost on the buyer of the
agricultural produce in the market in rel ation to
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transactions of his purchase. The agriculturists are not
required to share any portion of the burden of this fee. In
case the buyer is not a licensee then the responsibility of
paying the fees is of the seller who may realise the sane
fromthe buyer. But such a contingency cannot arise in
respect of the transactions of sale by an agriculturist of
his agricultural produce in the market to a deal er who nust
be a licensee. Probably such an alternative provision was
neant to be nade for outside buyers who are not |icensees
when they buy the agricultural produce fromor through the
i censees. [ 12490 E]

11. Every Market Committee is obliged wunder sub-sec.
(2) (a) of s. 27 to pay out of its funds to the Marketing
Board as contribution such percentage of its income derived
fromlicence fee, market fee and fines |evied by the
1222
courts as specified in sub-cl. (i) and (ii). The purpose of
this contribution as mentioned in sub-sec.(2) (a) is to
enabl e the Board to defray expenses of the office,
establ i shnent of ~the Board and such ot her expenses incurred
by it inthe interest of  the Committees in general. The
incone of alnmpst all the Market Committees were severa
| akhs of rupees per year and, therefore, each is required to
pay 30 per centum ~of its income to the Board by virtue of
the anendnent brought “about by Punjab Act 4 of 1978. Under
s. 25 all receipts /of the Board are to be credited into a
fund to be called the Marketing Devel opment: Fund. Purposes
for which the Marketing Devel opment- Fund rmay be expended are
enunerated in s. 26 ‘and the purposes for which the Market
Conmittee Funds may be expended are catalogued in s.
28[ 1250A- C]

12. No serious objection to the -itenms of expenditure
nmentioned in clauses (xii), (xiv), (xv) ~and (xvi) ' can be
taken. Cause (x) and clause (xi) cannot formthe itens of
expenditure of the market fees: The “whole of the State is
divided into market areas. The propaganda in favour of
agricultural inprovement and expenditure for production and
betternment of agricultural produce wll be in the genera
interest of agriculture in the market area. So-long 'as the
concept of fee remains distinct and linmited-in contrast to
tax such expenditure out of the narket fee ~-cannot be
countenanced in law [1252F G

13. The first part of cl. (xiii) my be justified in
the sense of inparting education in marketing to the staff
of the Mar ket Conmmittee. But inparting education in
agriculture in general cannot be correlated with the nmarket
fee. [1252H]

14. How ill-conceived the second part of clause (xvii)
is? Is it permssible to spend the narket fees realised
fromthe traders for any purpose calculated to pronote the
national or public interest ? Obviously not. No market
Conmittee can be permitted to wutilise the fund for an
ulterior purpose howsoever benevol ent , | audabl e and
charitable the object may be. The whol e concept of fee will
collapse if the amount realised by nmarket fees could  be
permtted to be spent in this fashion. [1253A-B]

Technically and |l egally, one may not have any objection
to the expenditure of such noney for the purposes mentioned
in clauses (x), (xi), (xiii) and (xvii). [1253D

15. It is not necessary to strike down any cl auses of
s. 28 as being wunconstitutional nerely on the ground that
the expenditure authorised therein goes beyond the scope of
the purpose of the wutilisation of the narket fees. The
authorities have to bear this in nnd and on a proper
occasion the mtter will have to be dealt with by courts in
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the light of this Judgnent where a concrete case cones of
rai sing of a |oan, spending the noney so rai sed whi ch cannot
be reasonably connected with the purposes for which the
market fee can be spent, as to whether such a | oan can be
repaid or interest on it can be paid out of the realisations
of the market fees. [1253G

16. The Board in the State is the Central Controlling
and superintending authority over all the Market Conmittees,
the primary function of which is to render service in the
market. Parting with 30% incone by a Market Committee in
favour of the Board is not so excessive or unreasonable so
as to warrant any interference with the lawin this regard
on the ground of violation of the principle of quid pro quo
in the utilisation of the market fee realised
1223
fromthe traders in the market area. Enphasised that the
Mar ket i ng Devel opment Fund can. only be expended for the
pur poses of the Market Cormmittees in a general way, or to be
nore accurate, as far as practicable, for the purposes of
t he particul ar Mar ket Conmi ttee whi ch nakes t he
contribution. [1254C- D]

17. Section 26 of ~the Act provides for purposes for
whi ch the Marketing Devel opment Fund may be expended. The
Mar ket i ng Devel opment Fund constituted primarily and mainly
out of the contributions by the Market Conmittees from
realisation of market fee can also be expended for the
purposes of the market in the notified narket area in
relation to the ‘transactions of~ purchase and sale of
agricultural produce ‘and for no-other general purpose or in
the gener al i nterest of the agriculture or the
agriculturists. The purposes nentioned in clauses (i), (ii),
(iii), (iv), first part of clause (v), clauses (vi), (vii),
(viii), (ix), (xii), first part of ~clause (xiii), clauses
(xiv), (xv) and (xvi) held valid. The Marketing Devel opment
Fund constituted out of the Market fees cannot be expended
for the purposes nentioned in second part of clause (v),
clauses (x), (xi), second part of clause (xiii) and cl ause
(xvii). As the purpose of the law wll be served by
restricting the operation of s. 26, it is not necessary to
strike down those provisions as being constitutionally
invalid. [1254E, 1255F- 1256A]

18. The High Court has extracted s. 28 of the Act but
has failed to scan the effect of the various purposes in
sonme of the clauses. [1256H 1257A]

19. The High Court seens to be of the view that since
transportation is very essential for the ‘devel opnment of a
market and to enable the growers of the agricultural produce
to bring the sane to the market, the construction of |ink
roads becones an essential purpose of the market comittees.
It may be so but the purpose cannot be allowed to be
achieved at the cost of the narket fee realised fromthe
deal ers. [1257G

20. The inpost nmust be correlated with the service to
be rendered to the payers of the fees in the sense and to
the extent pointed out. [1260A]

21. Everybody seens to have allowed hinself to be
carried too far by the sentinment of the |audabl e object of
the Act of doing whatever is possible to do under it for the
anelioration of +the conditions and the wuplift of the
villagers and the agriculturists. Undoubtedly the Act is
primarily neant for that purpose and to the extent it is
perm ssi bl e under the law to achieve that object of
utilising the noney collected by the market fee, it should
be done. But if the law does not pernit carrying on the
sentiment too far for achieving of all the |laudable objects
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under the Act, then primarily it becones the duty of the
Court to allowthe lawto have an wupper hand over the
sentiment and not vice versa. [1263G H

22. If insecticides and pesticides are for use at the
pl ace where actually the marketing operations are carried on
it would be a justifiable expenditure. But if they are neant
to be supplied to the agriculturists for wuse at their
village homes or in their fields surely they cannot be valid
expenditure out of the collections of the narket fee.
[1267G H]

In the instant cases the authorities took full Iiberty
to treat the realisation from market fee as a genera
realisation of tax which they were free to spend in any

manner they liked for the purposes of the Act, the
devel opnent of the area, for giving a fillip to agricultura
production and so forth and so on. The

1224

sooner the authorities are nmade to realise the correct
position in law the better it" will be for all concerned
[ 1269F]

23. Taking a reasonable and wpractical view of the
matter and on appreciation of the true picture of
justifiable and |egal expenditure in relation to the market
fee incone, even though it had to be done on the basis of
sone reason- able /guess work, the court did not disturb the
rai sing of an inposition of the rate of nmarket fee upto Rs.
2/- per hundred by the various Mrket Conmittees and the
Boards both in the State of Punjab and Haryana. After all,
consi derabl e devel opnment work seems to have ' been done by
many Market Conmittees in their respective markets. The
charging of fee @Rs. 2/- therefore, is justified and fit to
be sustained. [1269G 1270A]

24. The dealers of Haryana did not feel aggrieved when
the High Court maintained the raising of the market fee to
the extent of Rs. 2/- per hundred rupees. The court did not
uphold the raising of the fee fromRs.2/- to Rs. 3/-as on
the materials placed before it, (it is clear that 'this has
been done chiefly because of the wong inpression of |aw
that the amunt of nmarket fee can be spent for any
devel opnent work in the notified nmarket area and especially
for the developnent of agriculture and the welfare of the
agriculturists. The H gh Court was wong in maintainingthis
use on an erroneous view of the matter.[1270B- C

25. In future if the market fee is sought to be raised
beyond the rate of Rs.2/- per hundred  rupees, proper
budgets, estinmates, balance-sheets showi ng the balance of
the money in hand and in deposit, the estimated income and
expenditure, etc. should carefully be prepared. On draw ng
the correct balance sheets and framng of the correct
estimtes and budgets the authorities as also the /State
Covernment will be able to know the correct position and to
deci de reasonably as to what extent the raising of the
market fee can be justified taking an over-all picture of
the matter and keeping in view the reason behind the
restrictions of sales tax |aws concerning the transactions
of foodgrains and the other agricultural produce. Then, and
then only, there may be a |legal justification for raising
the rate of the market fee further to a reasonable
extent.[1270E- G

JUDGVENT:
ClVIL APPELLATE JURISDICTION: Givil Appeal No. 1083 of
1977.
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(Appeal by Special Leave fromthe Judgnent and Order
dated 28-1-1977 of the Punjab Haryana High Court in Cvil
Wit No. 5697/75)

ClVIL APPEAL NO 1616 OF 1978

(Appeal by Special Leave fromthe Judgnent and Order
dated 18-9-1978 of the Punjab & Haryana H gh Court in CW
No. 3849/ 78)

ClVIL APPEAL NOCS; 1700-1761 OF 1978

(Appeal s by Special Leave fromthe Judgnent and Order
dated 30-8-1978 of the Punjab & Haryana Hi gh Court in Gvil
Wit Petition Nos. 3351, 2662, 3094, 3221, 3303, 3330,
3347, 3348, 3349, 3350,

1225

3384, 3390, 3393, 3459, 3460, 3489, 3517, 3533, 3548, 3551,
3563, 3570, 3576, 3598, 3615, 3665, 3673, 3773, 3775, 3776,
3826, 3827, 3883, 4024, 4171/77, 37/78, 178, 212, 283, 335,
381, 423, 483, 577, 666, 751, 887, 976, 1021, 1058, 1104,
1164, 1280, 1469/78, 2625/77, 1556/78, 1578/ 78, 1635, 1859,
1980, 1997 and 2095/78.

Cl VI L~ APPEAL NOS.  1762- 1773 OF 1978.

(Appeal s by Special Leave fromthe Judgnent and Order
dated 30-8-1978 of the Punjab & Haryana Hi gh Court in Gvil
Wit Petition Nos. 45/78, 888, 1251 1451, 1556 3300, 3330,
3293/ 77, 3292, 3337, 3385 and 3426/ 77)

ClVIL APPEAL NOCS. 1626- 1627 OF 1978.

(Appeal s by Special Leave fromthe Judgnent and Order
dat ed 30-8-1978 of the Punjab & Haryana Hi gh Court in Cvil
Wit Petition Nos. 4171/77 and 1356/ 78)

AND
WRIT PETITION NOS. 4436, 4470, 4472, 4481, 4485,4564, 4420,
4450, 4460, and 4484 OF 1978
(Under Article 32 of the Constitution)

For the Appellants in CA No. 1083/77:A. K. Sen M.
Ravi nder Bana, and Bhal Singh Malik For the RR 1-2 in CA
No. 1083/77: S. N Kackar, Sol. Genl., Hardev Singh and R
S. Sodhi, For the Intervener-State Agricultural Mrket Board
and Market Commttee, Nai Mandi (in CA No. 1083/77: V. M
Tarkunde, and S. C. Patel. For the Applicant Intervener: in
CA No. 1083/77 Ms. Urnila Kapoor. For the Respondent No. 3
in CA No. 1083/77 H. L. Sibbal, G G Garv and M. Atma Ram
For the Petitioner in the WP. except in WPs. Nos. 4481,
4470, 4564 Bhal Singh WMlik, B. Datta and K- K. Manchanda.
For the Petitioners in WHP. Nos.4481, 4564, and for the
Appellants in CA No. 1616/78 S.K. Walia, and M. MP. Jha.
For the Petitioner in WP. No.4470/78 Sarva Mtter. For the
Respondents in WpP. 4430, 4472, 4481, 4485/78 and CA 1616/ 78
W P. 4564/ 78: Hardev Singh, G C Garg and R_S. Sodhi. For
the Appellants in CA Nos. 1700-1761/78 Anil Diwan, (1703)
Adarsh Kumar Goel (in all appeals) Praveen Kunar, / Adv.
(1703) Mss Bina Gupta, Adv. (1703) Madan Gopal Gupta (1703
to 1752) Sarva Mtter (1751-1761 and all other)  For the
Petitioners in WP. Nos. 4420, 4450, 4460, 4484/78: A K
Sen, (4420) Dr. L. M Singhvi, (4460) B. Dutta, K K
Manchanda and Bhal Singh Mlik, For R 1 in Appeal  Nos.
1700- 1761/ 78 and WP Nos. 4420, 4450, 4460 and 4484/ 78:
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P. N. Lekhi, (FP 4420) and R N Sachthey, For RR 2-3 in
Appeal Nos. 1760-1761/78 and WP Nos. 4420, 4450, 4460 and
4484/ 78:V. M Tarkunde, (in CA 1700 and WP 4420) G an Si ngh,
(WPs. 4420, 4450 4460, 4484 and CAs 1760-1761) S. C. Patel.
For the Appellants in CA Nos. 1626-1627/78: Ms. Unla
Kapoor, For the Appellants in CA Nos. 1762-1773/78: K K
Mohan.

For the other appearing RR in CA Nos. 1762-1763: S. C.
Pat el ,
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The Judgrment of the Court was delivered by

UNTWALI A, J.-In these groups of Civil Appeals and Wit
Petitions, broadly speaking, the question which falls for
deternmination is the validity of certain provisions of the
Punj ab Agricultural Produce Markets Act, 1961 (Punjab Act
No. 23 of 1961). hereinafter referred to as the Act, and the
Rules framed by the State of Punjab and Haryana under the
said Act as also the validity of the fixation of market fees
fromtime to tine by the various Market Conmittees in the
States aforesaid wunder the direction of the Punjab State
Agricultural Produce Marketing Board and the Haryana State
Agricultural Produce Marketing Board. All these cases have
been heard together and are being disposed of by a comon
j udgrent .

In the erstwhile conposite State of Punjab the Act was
passed in the year 1961 to consolidate and amend the |aw
relating to the better ~regulation of the purchase, sale,
storage and processing of agricultural produce and the
establ i shment of markets for _agricultural produce in the
State. Under section 3 of the Act the State Agricultura
Mar keting Board was constituted for the entire area of the

conposite State, which later, in the year 1966 cane to be
bifurcated into the States of Punjab and Haryana. Under the
various provisions of the Act, which will be noticed shortly

hereinafter, narket areas and nmrket yards were declared
putting restrictions on the traders to carry on their trade
under a licence granted by the various Market Conmittees
established and constituted in accordance with sections 11
and 12, within the specified “boundaries or  areas. The
traders were required to take out licences on paynent of a
l'icence fee. Under section 23 of the Act a Market Committee
was required and authorised to |l evy on ad-valorem basis fees
on the agricultural produce bought or sold by licensees in
the notified market area at a rate not exceeding the rate
mentioned in section 23 fromtine to time for every one
hundr ed rupees.
1227

In the conposite State of Punjab and even ‘after the
bi furcation of the States for about a period of three years
the maxi mum rate of market fee which could be |evied under
section 23 was 50 paise for every -one hundred rupees.
Various Market Committees levied a fee of 50 paise  per
hundred rupees and no deal er made any murnur of grievance of
it. In the bifurcated State of Punjab by Act 25 of 1969 t he
rate of 50 paise was raised to Re. 1/-.-1t was further
raised to Rs. 1.50 by Act 28 of 1973. Thereafter by
O di nance 4 of 1974 which was replaced by Act 13 of 1974 the
rate was raised to Rs. 2.25. Several dealers filed a nunber
of Wit Petitions in the High Court of Punjab and Haryana
chall enging the increase in the rate of market fee fromtine
totinme, the last one being by Act 13 of 1974. Simlarly in
the State of Haryana the rate of 50 paise was raised to Re.
1/- by Haryana Arendnment Act 28 of 1969. It was further
raised to Rs. 1.50 by Act 21 of 1973. By Ordinance 2 of 1974
whi ch was replaced by Act 17 of 1974 in the State of Haryana
the fee was raised to Rs.2/- for every one hundred rupees,
as against the rise of Rs. 2.20in the State of Punjab
Several dealers of the State of Haryana al so challenged in
the Hi gh Court the levy and increase of market fee fromtine
totinme. Al the Wit Petitions were heard together. The
increase and levy of fee upto Rs. 2/- by the various Market
Conmittees in the State of Haryana was upheld and the Wit
Petitions of the Haryana deal ers were di sm ssed while those
of the Punjab dealers were allowed and the increase of rate
brought about by Ordinance 4 and Act 13 of 1974 to the
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extent of Rs. 2.25 was struck down. This decision of the
Hi gh Court is reported in Ms. Hanuman Dall & General MIIs,
Hi ssar v. The State of Haryana and others. The date of the
decision is Novenber 8, 1974. In Punjab by Armendnent Act 14
of 1975 section 23 of the Act was again anmended authori sing
the inposition of market fee at a rate not exceeding Rs.
2.20 per hundred rupees. Telegraphic instructions were
i ssued by the Punjab Board to the various Market Conmittees
directing them to charge Rs. 2/- only wth effect from
August 23, 1975 after the passing of the Act 14 of 1973 on
August 8, 1975. The increase in the rates of fee, the | ast
one being in August, 1975, were again challenged in the H gh
Court. But the Full Bench which finally heard the Wit
Petition upheld the increases by its judgment delivered on
January 28, 1977, which is reported in Kewal Krishan Pur
and another v. The State of Punjab and others. Civil Appea
1083 of 1977 has been preferred in this Court fromthe said
j udgrment of the H gh Court.

1228

Both in the State of Punjab and the State of Haryana
the rate —of nmarket fee was further raised fromRs. 2/- to
Rs.3/-. It was unsuccessfully challenged in the Hi gh Court.
The deal ers have preferred appeals fromthe judgnents of the
Hi gh Court as also filed Wit Petitions in this Court. In
the State of Punjab the fee was raised to Rs. 3/-by
Ordi nance 2 of 1978 which nust have been repl aced by an Act.
The Ordi nance was pronulgated on April~ 28, 1978. The Wit
Petition 4436 of. 11978 has been filed in this Court
chal |l engi ng the previous increases in the fee along with the
| ast increase of Rs.  3/-. The High Court upheld it by its
j udgrment dated May 18, 1978. Special Leave Petition (CGvil)
2768 of 1978 was preferred fromthis judgnent. Wit Petition
No. 3849 of 1978 was filed in the Hi gh Court by a large
nunber of dealers, which was disnmissed in |limnmne by order
dated Septenmber 18, 1978. Civil Appeal 1616 of 1978 arises
out of this Wit Petition. Several other dealers have filed
separate Wit Petitions also being Wit Petitions 4470,
4472, 4481, 4485 and 4564 of 1978 challenging in the
i ncrease of market fee in the State of Punjab

In the State of Haryana the rate of fee was raised from
Rs. 2/- to Rs.3/- with effect from Septenber 5, 1977 by
Ordi nance 12 of 1977 replaced by Act 22 of 1977. The Haryana
State Marketing Board directed all the Market Committees in
that State to collect market fee @Rs. 3/- with effect from
5-9-1977. A nunber of Wit Petitions were filedin the H gh
Court challenging the said increase and the Hi gh Court
di smssed all the Wit Petitions by its judgnment dated
August 30, 1978. Civil Appeals 1700 to 1773 of 1978 and
Cvil Appeals 1626 and 1627 of 1978 are fromthe judgnent of
the H gh Court dated August 30, 1978. The said increase has
al so been challenged by filing Wit Petitions in this Court
and they are Wit Petitions 4420, 4450, 4460 and 4484 of
1978.

Al though by now there is a catena of cases of  this
Court pointing out the difference between "tax" and "fee"
with reference to the constitutional provisions and
ot herwi se al so, the problem before us has presented sone new
angles and facets. We, therefore, think it advisable and
necessary to review many of the earlier decisions to pin-
point the precise difference as far as practicable in order
to resolve the rival contentions of the parties. The
argunents of the learned counsel for the parties whenever
t hought necessary would be referred to at the appropriate
pl aces hereinafter in this judgnment.

Clause (2) of Article 110 and clause (2) of Article 199
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of the Constitution, the former occurring in the Chapter of
Parliament and the

1229

l[atter in relation to the State Legislature, are in
identical terns as foll ows: -

"ABill shall not be deened to be a Mnney Bill by
reason only that it provides........... for the demand
or paynment of fees for licences or fees for services
rendered.......

The Constitution, t her ef or e, clearly dr aws a
di stinction between the inposition of a tax by a Mney Bil
and the inpost of fees by any other kind of bill. So also in

the Seventh Schedule both'in List | and in a distinction has
been maintained in relation to the entires of tax and fees.
In the Union List entries 82 to 92A relate to taxes and
duties and entry 96 carves out the legislative field for
fees in respect of any of the matters in the said Iist
except the fees'taken in any Court. Simlarly in the State
List entries relating to taxes are entries 46 to 63 and
entry 66  provides for fees in respect of any of the matters
in List |l but not including fees taken in any Court. Entry
relating to fees in List Ill is entry 47. Qur Constitution,
therefore, recognises a different and distinct connotation
bet ween taxes and fees.

The | eading case of this Court which has been referred
and followed in many 'subsequent decisions is the case of The
Conmi ssioner, Hindu religious Endowrents, -Madras v. Sri
Lakshm ndra Thirtha ‘Swamiar of Sri Shirur Mitt. The point
decided therein was that the provision relating to the
payment of annual contribution contained in section 76(1) of
the Madras Hindu Religious and Charitable Endownents Act,
1951 is atax and not a fee and so it was beyond the
| egi sl ative conpetence of the Madras State Legislature to
enact such a provision. The nmeaning given to the word "tax"
by Latham C. J. of the Hi gh Court of Australia in Matthews v.
Chicory Marketing Board has been quoted w th approval at
page 1040 and has been often repeated in nany other
decisions. Cenerally speaking a fee is defined 'to be a
charge for a special service rendered to individuals by sone
governmental agency. A question arises-"special _service"
rendered to whom which kind of individuals? M. V.M
Tar kunde who appeared for the Haryana Marketing Board
stressed the argunent that service rendered nust be
correlated to those on whomthe ultinmate burden of the fee
falls. In our opinion this argunment is neither 1ogical nor
sound. The inpost of fee and the liability to pay it is on a
particul ar individual or a class of individuals. They are
under the obliga-

1230
tion to submt accounts, returns or the like to the
authorities concerned in cases where quantification of the
amount of fees depends upon the sane. They have to undergo
the botherations and harassnments, sonetinmes justifiably and
sometines even wunjustifiably, in the process of discharging
their liability to pay the fee. The authorities |evying the
fee deal with them and realize the fee from them By
operation of the economc laws in certain kinds of
i mpositions of fee the burden nay be passed on to different
ot her persons one after the other. A few lines occurring at
page 119 in the judgnent of the Privy Council in the case of
Attorney-General for British Colunbia and Esquimalt and
Nanai no Railway Conpany and others nay be quoted wth
advantage. They are as foll ows: -
"It is probably true of many forms of tax which
are indisputably direct that the assessee will desire,
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if he can, to pass the burden of the tax on to the
shoul ders of another but this is only an economc
tendency. The assessee’'s efforts may be conscious or
unconsci ous, successful or unsuccessful; they may be
defeated in whole or in part by other econom c forces.
This type of tendency appears to their Lordships to be
sonet hing fundanentally different fromthe "passing on"
which is regarded as the hall-mark of an indirect tax."

The authorities, nor e often than not , al nost
invariably, will not be able to know the individual or
i ndi viduals on whompartly or wholly the ultimte burden of
the fee will fall. They are not concerned to investigate and
find out the position of the ultimte burden. It s

axiomatic that the special  service rendered nust be to the
payer of the fee. The elenent of quid pro quo nust be
establ i shed between the payer. of the fee and the authority
charging it. It nmay not be the exact equivalent of the fee
by a mat hemati cal precision, yet, by and large, or
predom nantly, the ~authority collecting the fee nust show
that the " service which they are rendering in lieu of fee is
for sone special benefit of the payer of the fee. It may be
so intimately connected or -interwoven wth the service
rendered to others that it may not be possible to do a
conpl ete di chotony and anal ysis as to what amount of specia

service was rendered to the payer of 'the fee and what
proportion went to others. But generally and broadly
speaking it rmust be shown with sonme anount of certainty,
reasonabl eness or preponderance of probability that quite a
substantial portion of the anount of fee realised is spent
for the special benefit of its payers.

1231

W nmay now extract sonme very -useful and |eading
principles from the decision of this Court in Shirur Mitt’s
(1954 S.C.R, 1005, supra) pointing out the difference
between tax and fee. At pages 1040-41 says Mikherjea J., as
he then was:

"The second characteristic of tax is that it is an
i nposition nmade for public purpose w thout reference to
any special benefit to be conferred on the payer of the
tax. This is expressed by saying that the levy of tax
is for the purposes of general revenue, which when
collected forms part of the public revenues of the
State. As the object of a tax is not to confer any
speci al benefit wupon any particular individual, there
is, as it is said, no elenment of quid pro-quo between
the tax-payer and the public authority...."

"a 'fee’ is generally defined to be a charge for a
speci al service rendered to i ndi viduals by  sone
gover nnent al agency. "

At page 1042 the | earned Judge. enunciates-"The
distinction between a tax and a fee lies primarily in the
fact that a tax is levied as a part of a comon burden
while a fee is a paynent for a special benefit or privilege
Public interest seems to be at the basis of all inpositions,
but in afee it is sone special benefit which the individua
receives." After pointing out the ordinarily there are two
cl asses of cases where Covernment inposes ’'fee’ upon
persons, the first being the type of cases of the licence
fees for Mtor Vehicles or the like and in the other class
of cases ..the CGovernment does sonme positive work for the
benefit of persons and the noney is taken as the return for
the work done or services rendered" (vide page 1043), it is
said further-"If the noney thus paid is set apart and
appropriated specifically for the performance of such work
and is not nerged in the public revenues for the benefit of
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the general public, it could be counted as fees and not a
tax. There is really no generic difference between the tax
and fees and as said by Seligman, the taxing power of a
State may manifest itself in three different forns known
respectively as special assessnents, fees and taxes.
"Finally at page 1044 the striking down by the H gh Court of
the inposition of fee under section 76. O the Madras Act
was upheld on the ground-"It may be noticed, however, that
the contribution that has been levied under section 76 of
the Act has been nade to depend upon the capacity of the
payer and not upon the quantum of benefit that is supposed
to be conferred on any particular religious institution.”
Benefit conferred or any  particular religious institution
woul d have been undoubtedly benefit conferred on the payer
of the fee.

1232

After the decision of this Court in Shirur Mitts case
(supra) section 76 of the Madras Act was anmended. The effect
of the! amendnent cane to be considered by this Court in the
case of . 'H.-H Sudhundra Thirtha Swam ar v. Conmi ssioner for
Hi ndu Religious & Charitable Endownent s. Mysore. (1)
Pointing out the various differences between the earlier |aw
and the anended one ~at pages 320-21 the inposition of fee
was uphel d.

In two other cases of this Court following the ratio of
Shirur Mutt’'s decision the inpositionof fee was upheld,
vi de, Mahant Sri Jagannath Ramanuj -Das and another v. The
State of Orissa and another and Ratilal Panachand Gandhi v.
The State of Bombay and other . (3)

We now proceed to consider. some nore decisions of this
Court in which apparently sone different phrases were used
for explaining the neaning of the word ‘'fee’  and its
distinction from ’'tax’. Both sides placed reliance upon
those decisions. But if the phrases are understood in the
context they were used and with reference to the facts those
cases it would be noticed that the leading principle has not
basi cal | y undergone any change.

In the case of The Hingir-Ranpurr Coal Co. Ltd. & Os.
v. The State of Oissa and others(4) the challenge ' was to
the cess levied by the orissa Mning Areas Devel opment Fund
Act, 1952. The petitioners’ stand in the first instance was
that the cess levied was not a fee but a duty of excise on
coal and hence beyond the conpetence of the State
Legi slature. Alternatively they contended that even if it
was a fee it was beyond the conpetence of the State
Legi sl ature for sone If other reason not. necessary to be
mentioned here. The cess inposed was upheld as a ’'fee
relatable to Entry 23 of List Il read wth Entry 66. In
other words it was wupheld as a ’'fee’ in respect of
regul ation of mnes and mneral devel opnent. Gaj endragadkar
J., as he then was, delivered the judgnent on behalf of the
majority and di scussed the point at sonme |ength. At page 545
are to be found a few words which go directly against the
contention of M. Tarkunde. Says the |earned Judge:-"...a
fee is levied essentially for services rendered and as such
there is an elenent of quid pro quo between the person who
pays the fee and the public authority which inposes it."
1233
(Enphasis supplied). M. Tarkunde, however, relied upon a
passage at the sanme page which runs thus: -

"If specific services are rendered to a specific
area or to a specific class of persons or trade or
busi ness in any local area, and as a condition
precedent for the said services or in return for them
cess is levied against the said area or the said class




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 43

of persons or trade or business the cess is

di stingui shable froma tax and is described as a fee."

The above passage does not nean that the service
rendered is wunconnected with or not nmeant for the payer of
the fee. As pointed out earlier, service rendered to an
institution like a Math is a service rendered to the payer
of the fee. Simlarly services rendered to a specific area
or to a specific class of trade or business in any |oca
area nust nean, and cannot but nean, that it is for the
speci al benefit of the person operating in that area. The
service rendered was to the mning area for the benefit of
the mine owners at that area. The area or trade does not pay
the fee nor does it get  the benefit in vacuum The fee is
paid by the person who is liable to pay it and service to
the payer does not nean any personal or domestic service to
himbut it neans servicein  relation to the transaction
property or the institution in respect of which he is nade
to pay the fee. Says the |earned Judge at page 549: -

"It is true that when the Legislature levies a fee
for rendering specific services to a specified area or
to a specified class of persons or trade or business,
in the last analysis such services may indirectly form
part of services to the public in general. |If the
special service rendered is distinctly and primrily
neant for the benefit of a specified class or area the
fact that in benefitting the specified class or area
the State as a whole may ultimately and indirectly be
benefitted would not detract fromthe character of the
levy as a fee. Were, however, the specific service is
i ndi stingui shable from public service,  and.in essence
is directly a part of it, different considerations nmay
arise. In such a case it is necessary to enquire what
is the primary object of the levy and the essentia
purpose which it is intended to achieve. Its primary
object and the essential purpose nmust be distinguished
from its ultimte or incidental results or
consequence . That is the true test in determning the
character of the levy." (underlining, ours)

At pages 549-50 in the decision of The Hingir-Ranpur
Coal Co. Ltd. (supra), reference has been made in passing to
the deci si on of
1234

the Australian Hi gh Court in Patron v. MIk Board
(Victoria).(1) The nmjority which, anmongst others, included
Di xon J., held the purported |evy to be invalid because it
was the inmposition of a duty of excise, there being no
el ement of quid qua to the person on whomthe | evy had been
i nposed. Since a few lines from the judgrment of Dixon J.,
occurring at pages 258-259 will be very hel pful in tackling
with the problemwe are faced with, we may quote them / here.
They are as follows: -

"It is an exaction for the purposes of expenditure
out of a Treasury fund. The expenditure is by a
government agency and the objects are governnmental . It
is not a charge for servi ce. No doubt t he
adm nistration of the Board is regarded as beneficia
to what may |oosely be described as the milk industry.
But the Board perforns no particular service for the
dai ryman or the owner of a mlk depot for which his
contribution may be consi der ed as a fee or
FECOMPENSE. . .ot v ittt i e e On the other hand it is
atrading tax. "Custons and excise duties are, in
their essence, trading taxes, and may be said to be
nore concerned with the conmodity in respect of which
the taxation is inmposed than with the particul ar person
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fromwhom the tax is exacted": Attorney General for

British Colunmbia v. Kingcone Navigation Co [1934] A C.

45, at p. 59.

At page 554 is to be found the final conclusion of
Gaj endragadkar J., which is the crux of the matter. It
runs: -

Thus the schene of the Act shows that the cess is
| evi ed agai nst the class of persons owning mnes in the
notified area and it is levied to enable the State
CGovernment to render specific services to the said
cl ass by devel oping the notified mneral area. There is
an element of quid_ pro quo in the schene, the cess
collected is constituted into a specific fund and it
has not becone a part of the consolidated fund, its
application is regulated by a statute and is con fined
to its purposes, and there is a definite correlation
bet ween the inpost and the purpose of the Act which is
to render service to the notified area.” (underlining,
ours).

In the case of Corporation of Calcutta and anot her v.
Li berty cinema(2) the respondent was charged by the Calcutta
Corporation a
1235
very high |icence fee assessed according to the sanctioned
seating capacity of the C nema house. The H gh Court
guashed the inposition. In appeal to the Suprenme Court the
stand of the appellant Corporation was that the |levy was a
tax and section 548(2) of the Calcutta Minicipal Act did not
suffer from the vice of excessive delegation:. while the
respondent cinema contended that the levy was a fee and had
to be justified as being inmposed in return for services to
be rendered. Alternatively the respondent submitted that if
it was atax it was invalid as it anpunted to an illega
del egation of |legislative functions. The nmajority view was
expressed by Sarkar J., as he then was, and the inpost was
upheld as a tax. In the mnority opinion delivered by
Ayyangar J., it was held that even in the case of a licence
fee a correlation between the fee charged and the service
rendered was necessary to be established. It was, therefore,
held to be a tax but invalidly ‘inmposed under ~a power
suffering from the vice of unconstitutional legislative
del egation. In the cases before us the Iicence fees charged
fromthe various traders in the nmarket areas are not
excessive and have not been attacked on any ground
what soever. W are. therefore, not concerned to find out
whet her an element of quid pro quo is necessary in cases of
all kinds of licence fees. Sone |licences are inperative to
be taken only by way of regul atory neasure, sone are in the
nature of grant of exclusive right or privilege of the
State, such as, excise cases noticed by this Court in the
case of Har Shankar & ors. etc. etc. v. The Dy. Excise &
Taxation Comr. & Ors (1) Sone nay be cases of |icence fees
where el emrent of qid pro quo is necessary to be
established. But what is inportant to be pointed out from
the case of Liberty Cinema (supra) is that in the case of a
fee of the kind with which we are concerned in this case the
el ement of quid pro quo nust be established. O herw se the
imposition of fee will be bad. In the majority opinion, it
is stated at page 490: -

"The conclusion to which we then arrive is that
the levy wunder s.548 is not a fee as the Act does not
provide for any service to him No question here arises
of correlating the to the person on whom it is
i mposed. The work of inspection done by the Corporation
which is only to see that the terns of the licence are
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observed by the licensee is not a service to him No

guestion here arises of correlating the anbunt of the

levy to the costs of any service. The levy is a tax."
1236

Ayyangar J., also said at page 526 that there being no
correl ation between the fee charged and the service
rendered the inmpugned | evy was not authori sed.

M. Tarkunde at one stage of the hearing endeavoured to
submit, although the Solicitor-General appearing for the
State of Punjab and M. H L. Sibbal for the Punjab
Marketing Board had made no such submissions, that the
i mpugned inpost could be justified as a tax. There was no
| ack of legislative conpetence in inposing a tax of the kind
under issue. Counsel further subnitted that in alnpst al
the cases in absence of quid pro quo the levy was held to be
bad and wunsustainable as -a tax for want of |egislative
conpetence. On the other hand |earned counsel for the
appel l ants and the petitioners, Ms. A K Sen, Anil Dewan
B. S. Malik and A. K Goel pointed out that at no pointed of
time the " respondent sought to justify the inpost as a tax
obvi ousl y -because it woul d have then viol ated the provisions
of the Sales Tax |aw which di'd not authorise the inposition
of such a tax beyond a certain percentage, and as a tax it
could not be but a sales tax. Finally this controversy was
not pursued when we pointed out that at no stage the
guestion was raised and no attenpt any stage was nmde to
justify it as a tax. Qoviously the Market Committees coul d
not be conpetent under the Act to inpose any tax: on the
sal e and purchase of ‘the agricultural produce in the market
nor did it ever purport to doso The nature of the inpost
and the power. under which it was levied squarely and
uniformally remained within the realmof the fee and fee of
the kind which could not but sustained on-the establishnent
of the element of quid pro quo between the authority
charging the fee and its payer.

The next case to be considered is the decision of this
Court in Nagar Mahapali ka Varanasi v. Durga Das Bhattacharya
& ors.(l) in which it was held that the annual |icence fee
charged from the rickshaw owners . and the drivers by the
Varanasi Munici pal Board could be justified only on the
basis of the element of quid pro quo. The fee was held to be
ultra vires and illegal because after excluding certain
itens of expenditure the bal ance did not constitute
sufficient quid pro quo for the amount of the licence fee
charged. It could not be sustained as a tax. Certain major
items of expenditure incurred by the Minicipal Board were
attributable to the discharge of its statutory duty and,

therefore, at page 386 it was said by Ramaswam J.,-it is
mani fest that the licence fee cannot be inposed for
rei mbursing the cost of ordinary nunicipal serves which the
Muni ci pa
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Board was bound under the statute to provide to the genera
public.” The expenditure incurred by the Minicipal Board for
the benefit of the |I|icensees constituted 44% of the tota
i ncome of the Miunicipal Board and hence it was held that
there was no sufficient quid pro quo established in the

circunstances of the case. In Delhi Coth & General MIIs
Co. Ltd. v. Chief Conmm ssioner Delhi & ors.(l) the High
Court had found the 60% of the ampunt of |icence fees

charged from the mlls was actually spent on services
rendered to the factory owners. On that basis sufficient
quid pro was found to exist and the inpost was upheld by
this Court also. W may, however, add that the rule of 60%
cannot be of universal application. It is not a static rule.
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The cases of licence fees are, generally speaking, on sone
different footing. There is a substantial elenent of

regul atory nmeasure involved in them Over and above that a
good portion of the fee, may be in the nei ghbourhood of 60%
or nore, mnust be correlated to the service rendered to the
person from whomthe fee is charged. But there may be cases
where, as in the instant one, the licence fee charged by way
of regulatory neasure is not exorbitant or excessive. But
the other kind of fee charged has got to be justified on the
ground of existence of sufficient quid pro quo between the
payer of the fee and the authority charging it. In such a
case from a practical point of viewit may be difficult to
find out with arithnetical exactitude as to what anount of
fee has gone in incurring the expenditure for the services.
But, broadly speaking, a good and substantial portion of it
nmust be shown as bei ng spent for the services rendered.

Now we cone to the decision of this Court in Indian
Mca & Mcanite I'ndustries Ltd . v. State of Bihar & ors.(2)
wherei n Hegde J., speaking on behalf of a Constitution Bench
of this. 'Court, reviewed all the earlier cases and pointed
out at page 323 that-"Wile a tax invariably goes into the
consolidated fund, a fee is earnmarked for the specified
services in a fund created for the purpose.” Concludes the
| ear ned Judge at pages 324-25: -

"From t he above discussion it is clear that before
any levy can be upheld as a fee, it nust be shown that
the Ilevy has reasonable co-relationship wth the
services rendered by the Governnment. |In other words the
levy must be proved to be  a qui pro quo for the
services rendered.  But in -these matters it wll be
i npossible to have an exact co-rel ationship.. The co-
rel ati onship expected is one of a general character and
not as of arithnmetical exactitude."
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Difference between a licence to regulate a trade, business
or profess on in public interest ~and in a case where a
Government which is the owner of a particular property may
grant permt or licence to sone one to exploit that property
for his benefit for consideration has been pointed out at
page 325. The State of Bihar had failed to place materials
in the H gh Court to establish the reasonable co-
rel ati onshi p between the value of the services rendered with
the fee charged. For sone special reasons the case was
remanded. But one thing nay be pin-pointed froma passage
occurring at page 327 that the expenses of naintaining an
el aborate staff by the Excise Departnent were not only for
the purposes of ensuring that denaturing is done properly by
the manufacturer but also for the purpose of seeing that the
subsequent possession of denatured spirit in. the  hands
either of a wholesale dealer or retail seller or any other
licensee or permt-holder is not msused by converting the
denatured spirit into alcohol fit for human consunption and
thereby evade paynment of heavy duty. But the appellant

before the Supreme Court or other simlar |icensees had
nothing to do with the manufacturing process. They were only
the purchasers of nmanufactured denatured spirit. |In that

context it was said-"Hence the cost of supervising the
manuf acturing process or any assistance rendered to the
manuf acturers cannot be recovered fromthe consunmers like
the appellant."™ Wwen we conme to discuss even from the
admtted facts inrelation to the |levy of inpugned narket
fees, we shall point out that the authorities concerned as
also the High Court |abour under the inpression that the
fee realized fromthe traders in the market could be spent
for any purpose of devel opment of agriculture by providing
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all sorts of facilities to the agriculturists including the

facilities of link roads for the purpose of trans port of
their agricultural produce to the nmarkets how so ever
distant these I|ink roads my be fromthe market proper or

any other purchasing centre in the market.

In the case of Secretary, CGovernnent of Madras, Hone
Departnment and another v. Zenith Lanp & Electrical Ltd. (1)
the character of Court fees cane up for consideration as to
whet her they are taxes or fees or whether they are su
generis. Although after referring to the various Entries of
the Seventh Schedule in the different lists it was noticed
that Court fees were not taxes and they were covered by
separate Entries of fees exclusively nmeant for Courts, yet
the broad principles of the requirenment of quid pro quo were
nmade applicable in the cases of Court fees also. Even so,
Sikri C. J. speaking for the Court pointed out at page 982-
"But even if the neaning is the same,
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what is ’'fees’ in a particular case depends on the subject-
matter ill ~relation to which fees are inposed." The | earned
Chi ef Justice further observed at the sane page-"In other
words, it cannot tax litigation, and make litigations pay,

say for road building or ~education or other beneficia
schenes that a State may have. There nust be a broad co-
relationship wth’' the fees collected and the cost of
adm nistration of civil justice." |If the view taken by the
H gh Court in the narket fee cases were to hold good, then
pushing it to the logical conclusion one wll have to say
that giving all sorts of facilities to the litigants for
their travel fromthe village hones to the Courts would al so
be a service of themlIn cases of court fees one has to take
broad view of the matter to find out whether there exists a
broad co-relationship with the fees collected and the cause
of administration of justice. Even nmixing the anount of
court fee collected wth the general fund wll be
perm ssible. It my not be kept in a separate fund or
ear mar ked separately. The very fact that in relation to
court-fees there are separate Entries in the Seventh
Schedule e.g. Entry 77 List I and Entry 3 of List 1II,
i ndi cates that even though the character of the levy is not
very nmuch different fromthat of the general types of fees,
in the matter of approach for finding outthe el ement of
quid pro quo quite a different test has not to be applied as
i ndeed, to sone extent it has to be applied in many ki nds of
fees depending upon the totality of the facts and
ci rcunst ances. Each case has to be judged from a reasonabl e
and practical point of view for finding out the elenent of
quid pro quo.

In the case of State of Mharashtra & ors. v./ The
Sal vation Arny, Western India Territory(l) Mathew J.
speaking for the Court after resume of sonme  earlier
decisions of this Court wupheld to a certain extent the fee
charged under the Bombay Public Trust Act, 1950 on the
ground that taking precautionary neasures to see that Public
Trusts are admnistered for the purpose intended by the
authors of the Trust and exercising control and supervision
with a viewto preserve the trust properties from being
wast ed or misappropriated by trustees are certainly specia
services for the benefit of the trust. Thus special benefits
for the payer of the fee were established, as benefits to
the trust were benefits to the trustees who are required to
pay the fees out of the trust income. But then it was
further pointed out that in spite of accunmulation of the
surplus from 1953 onwards the authorities went on charging
the fee of 2% which has assumed the character of a tax.
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After giving certain guidelines the | evy was declared to be

wi t hout the authority of law after 31st March, 1970.
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oservations of one of wus (Chandrachud J., as he then
was), speaking for the Court in the case of Governnent of
Andhra Pradesh & Anr. v. Hindustan Machine Tool Ltd. (1) at
page 401 are quite apposite and may be usefully quoted
here: -

One cannot take into account the sumtotal of the
activities of a public body like a G am Panchayat to
seek justification for the fees inposed by it. The
expenses incurred by a G am Panchayat or a Miunicipality
in discharging its obligatory functions, are wusually
net by the inposition of a variety of taxes. For
justifying the inposition of fees the public authority
has to show that services are rendered or intended to
be rendered individually to the particular person on
whomthe fee is inposed. The G am Panchayat here has
not even  prepared an estimte of what the - intended
services would cost it.’

The levy —of house-tax was held to be |awful but the
levy of Perm ssion Fee had to be struck down as being

illegal. In the instant case also it would be noticed that
the Market Committees and the Market " Boards assuned to
thensel ves the lI'iberty of wutilizing and spending the

realizations from market fees to a consider able extent, as
if it was a tax, although in reality it was not so. In The
Muni ci pal Council Maduri v. R Narayanan etc.(2) endeavour
was made as in the case of Nagar Mahapal i ka Varanasi (supra)
to justify the inmpost by the  Minicipal Council  as a tax.
Krishna lyer J., speaking for the Court repelled that
argunent and since the inpost could not to justified as fee
the resolution of the Minicipal Council was held to be
invalid. In the Chief Comm ssioner, Del hit and another v. The
Del hi G oth and General MIls Co. Ltd. and others(3) the
question for consideration was whether the registration fee
charged on the docunent satisfied the two conditions of fee
whi ch were enunerated in the fol - low ng | anguage: -

"(i) there nmust be an elenent of quid pro quo that
is to say the authority |levying the fee nust
render sone service for the fee |levied
however renote the service may be

(ii) that the fee realised nust be spent for the
purposes of the inposition and should not
formpart of the general revenues of the
State."
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The second condition was found not to be fulfilled and
hence the inpost was held to be bad. W would like to point
out that the first condition is rather couched in too broad
and general a |anguage. Rendering sonme service, - however
renote the service nmay be, cannot strictly speaking satisfy
the element of quid pro quo required to be established in
cases of the inpost of fee. But then, as pointed out, in
sonme of the cases noticed earlier the registration fee has
been taken to stand on a different footing altogether. In
the case of such a fee the test of quid pro quo is not be
satisfied wth such direct, cl ose or proxi mate co-
rel ationship as in the case of many ot her kinds of fees. By
and large registration fee is charged as a regulatory
nmeasur e.

The history of the marketing | egislation was traced by
Venkatarama Aiyar J. in the case of P. P. Kutti Keya and
others v. The State of Madras and others.(1) A nunber of
Wit Petitions were disposed of by one judgment delivered on
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10-7-1953. Appeals in sone of these Wit Petitions were
brought to this Court in the case of MC V. S. Arunachal a
Nadar etc. v. The State of Madras & others.(2) Al - though
the Courts were concerned mainly with the question of the
constitutional validity of the marketing | aw which is beyond
any pale of challenge now, it would be interesting to note
that the Madras H gh Court had taken the view that the funds
raised from the merchants for construction of a market in
substance amounted to an exaction of a tax. W are not going
to approve such a narrow view in relation to the application
of the amounts realized by market fees, yet we are not going
to nmake it too broad either, so as to take within its sweep
any renmote service which may ultimately or tangentically be
of some benefit to the grain trade in the market. Subba Rao
J., as he then was, speaking for the Court in Arunachal a
Nadar’s. case (supra) traced the history of the marketing
| egi slation at pages 95-96 and pointed out at page 98:-"The
Act, therefore, was the result of a long exploratory
i nvestigation by experts in the field, conceived and enacted
to regulate  the buying and selling of comrercial crops by
providing suitable and regulated narkets by elinmnating
m ddl emen and bringing face to face to the producer and the
buyer so that they  may neet on equal terns, thereby
eradicating or at- any rate reducing the scope for
exploitation in dealings.” At page 102 is to be found sone
di scussion with regard to the licence fees which, says the

| earned Judge, "do not appear to be so high as to cripple
the trader’s business." The question of charge of the market
fee apart from the licence  fee did not fall for
consi deration in this case. The Bonbay
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Marketing Statute canme to be considered in the case of
Mohammad Hussain Gul am Mohanmad and another v. The State of
Bonbay and another. (1) Wanchoo J., as he then was, speaking
for the Court repelled the attack at page 669 on section 11
of the Bonbay Act which gives power to the Market Committee
subject to the provisions of the rules and subject to such
nmaxi ma as nmay be prescribed to |evy fees on the agricultura
produce bought and sold by licensees in the narket area. The
attack was that the inpost was in the nature of sales tax.
It was repelled on the ground that: -

"Now there is no doubt that the market commttee
which is authorised to levy this fee renders services
to the |licensees, particularly when the market is
established. Under the circunstances it cannot be held
that the fee charged for services rendered by the
mar ket commttee in connection with the enforcement of
the various provisions of the Act and the provisions
for wvarious facilities in the various mar ket s
established by it, is in the nature of sales tax. It is
true that the fee is <calculated on the anpunt of
produce bought and sold but that in our opinioniis only
a nmethod of realising fees for the facilities provided
by the Commttee."

Since the market was not found to have been properly
established it was held that the market conmttee could not
enforce any of the pro visions of the Act or the Rules or
the bye-laws. Therefore, the question of the rate of market
fee did not fall for consideration. The Bi har Statute cane
up for consideration of this Court in the case of Lakhan
Lal and others etc. v. The State of Bihar and others.
Bachawat J., wupheld the wvalidity of the wvarious actions
taken by the State Government under the Act and the Rul es
and finally said at page 539:-"But there is no material on
the record to show that the CGovernnent acted unreasonably or
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that the market is so wide that the sale and purchase of
agricultural produce within it cannot be effectively
controlled by the market committee or that the growers
within the area cannot conveniently bring their produce to
the market yards." In contrast in the present case the whole
of the State has been divided into different market areas,
al t hough the principal market vyard is only one in one area
with some sub market vyards appertaining to it. W do not
nean to suggest in pointing out this difference that the
declaration of the whole market area is unreasonable. But
the market fee has to be realized fromthe traders on the
purchase of the agricultural produce in the market which
consi sts of the nmarket yards and some purchas-
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ing centres established at some other places in the area due
to the urgency or exigency of the situation. Such a fee

cannot be utilised for the purpose of rendering all sorts of
facilities and services for the benefi t of the
agriculturists throughout the area. It nmay be very necessary
to render. _such services to the agriculturists; rather, they
must be rendered. But the laudable  and in itself cannot
justify the neans to achievethat end if the means have got
no sanction of the law. In the Bihar case it was found at
page 540: -

"The market ~conmittee has appointed a dispute
subcommi ttee foor quick settlenent of disputes. It has
set up a market intelligence unit- for collecting and
publishing the 'daily prices -and infornmation regarding
the stock, arrival and despatches of ‘agricultura
produce. It has provided a grading unit where the
techni ques of grading agricultural produce is taught.
the contract form for pur chase and sal e is
st andardi sed. The provisions of~ the Act and the Rul es
are enforced through inspectors and other ' staff
appoi nted by the market conmttee. The fees charged by
the market committee are correlated to the expenses
incurred by it for rendering these services. The narket
fee, of 25 naya pai se . per Rs. 100/ ‘worth of
agricultural produce and the licence fees prescribed by
Rules 71 and 73 are not excessive. The fees collected
by the market comrittee form part of the market
committee fund which is set apart and earmarked for the
purposes of the Act. There is sufficient quid pro quo
for the levies and they satisfy the test of "fee" as
laid down in Comm ssioner Hindu Religious Endownents
Madras v. Sri Lakshmindra Thirtha Swamiar of Sri Shirur
Mutt-[954] S.C.R, 1005."

It would be noticed that even the rate of 25 paise per
hundred rupees had to satisfy all these tests. In the
instant cases we are concerned with the rates of market fee
whi ch are nuch higher than the Bihar rate. Correlative
service al so, therefore, nust satisfy the tests of rendering
nore services in the market area. The fund cannot be
permtted to be utilised for an end, such as, augnenting the
agricultural produce etc., if it has no reasonably direct or
cl ose connection with the services rendered to the payers of
the fee.

Froma conspectus of the various authorities of this
Court we deduce the followi ng principles for satisfying the
tests for a valid levy of narket fees on the agricultura
produce bought or sold by licensees in a notified market
area: -

(1) That the amunt of fee realised nust be

ear mar ked for rendering services to the
licensees in the notified
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(2)

(3)

(4)

(5)

(6)

(7

In the

mar ket area and a good and substantia
portion of it rmust be shown to be expanded
for this purpose.

That the services rendered to the |licensees
must be in relation to the transaction of
purchase or sale of the agricultural produce.
That while rendering services in the narket
area for the purpose of facilitating the
transactions of purchase and sale with a view
to achieve the objects of the marketing
legislation it is not necessary to confer the
whol e of ‘the benefit on the 1licensees but
sonme special  benefits nust be conferred on
them which have a direct, cl ose and
reasonabl e correl ation between the |icensees
and-t he transactions.

That while conferring sone special benefits
on the licensees it in permssible to render
such service -in the narket which may be in
the general ~ interest of all concerned wth
the transactions taking place in the market.
That spending the amount of market fees for
the purpose of augnenting the agricultura
produce, its facility of transport in
villages and to provide other facilities
meant mainly or exclusively for the benefit
of the agriculturistsis not permssible on
the ground that such service in the |ong run
go to increase the volume of ‘transactions in
the market ultimately benefitting the traders
al so. Such an indirect and renote benefit to
the traders is in no sense a special benefit
to them

That the elenment-of quid pro quo nmay not be
possi bl e, or even necessary, to be
established with  arithnetical exactitude but
even broadly and. reasonably it nust be
established by the authorities who charge the
fees that the anobunt is being spent for
rendering services to those on whomfalls the
burden of the fee.

At least a good and substantial portion of
the anmobunt collected on account of fees, nmay
be in the neighbourhood of two-thirds or
three-fourths, nust be shown with reasonable
certainty as bei ng spent for~ rendering
services of the kind nmentioned above.

light of the principles culled out and

enunci at ed above, we now proceed to exam ne the rel evant

provi si ons of
force in

the Act and the rules framed thereunder as in

the States of Punjab and Haryana. W shall exam ne

the relevant provisions with reference to the Punjab Act and

t he Rul es

and will only refer to those of Haryana when sone

di fference of sone significance or consequence has got to be
poi nt ed out.
Under clause (f) of section 2 of the Act "dealer" is
defined to nmean : -

"any person who within the notified market area

sets up,

establishes or continues or allows to be

continued any place for the purchase, sale, storage or
processing of agricultural produce notified under sub-
section (lI) of section 6 or purchases, sells, stores or
processes such agricultural produce.”
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Cl ause (hh) inserted by Punjab Act 40 of 1976 says: -

"licensee" nmeans a person to whom a licence is
granted under section 10 and the rules made under this
Act and i ncl udes any person who buys or sells
agricultural produce and to whoma licence is granted
as Kacha Arhtia or conm ssion agent or otherw se but
does not include a person |licensed under section 13."

As per clause (i):-

market" neans a market established and regul ated
under this Act for the notified market area, and
includes a market proper, a principal market yard and
sub- mar ket yard."

The definition of "market proper"” is to be found in clause
(k) to nean:-

"any area including all lands with the buil dings
thereon, wi thin such-distance of the principal nmarket
or sub-market - yard, as may be notified in the officia
gazette by the State Government, to be a market
proper."

"Notified market area" in clause (b) means any area notified
under section 6 and clause (n) provides: -

" "Principal market yard" and "sub-market yard"
mean an enclosure, building or locality declared to be
a principal market ~yard and sub-market yard under
section 7."

As already stated the State Agricultural Mrketing Board is
constituted under section 3 and while enunerating the powers
and duties of the
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Board it is provided in sub-section (9) that "“The Board
shal |l exercise superi-nt endence and control  over the
Conmittees." The provision of "Declaration of notified
market area" is to be found in section 6(1) which enmpowers

the State Governnent to declare the area notified  under
section 5 or any portion thereof to be a notified nmarket
area for the purposes of the Act in respect of the
agricultural produce notified under section 5 or any part
thereof. As already pointed out the whole of the 'State was
intended to be divided in various narket areas and was al so
declared as such under section 6. Under sub-section (3) of
section 6 after the declaration of the notified market area
no person can establish or continue any place for the
purchase, sale, storage and processing of the agricultura

produce except wunder a licence granted in accordance with
the provisions of the Act, the Rules and  the byelawns. A
di spute arose between the parties before us as to whether
the licence is granted for the whole of the area or for
particul ar places therein. On examining Form in the Rules
neant for grant of |icence under section 10 we find that the
licence is granted for one or nore places of  business
specified in colum 6 situated in a particular < notified
market area naned at the top of the licence. There will be
no sense in specifying the place of business in the licence
if the licensee is to be permtted to establish his place of
busi ness any where in a notified narket area which is too
big and extensive for the control and supervision of a
particul ar market commttee. Market yards are decl ared under
section 7 and for each notified market area there can be one
principal nmarket yard and one or nore sub-market yards as
may be necessary. The marginal note of section 8 is "No
private market to be opened in or near places declared to be
markets." There is sonme difference in the provisions of the
Act as introduced by the Haryana Anendnent in relation to
the establishnent of notified narket area, declaration of
mar ket yards and the inhibition on any person to establish
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or continue any place for the purchase "sale, storage and
processing of any agricultural produce.” There was also a
controversy before us as to the exact interpretation of the
| anguage of the two Statutes in relation to such inhibition

But for the purposes of the cases before us it is not
necessary to further encunber the judgnent by attenpting to
reconcil e by harnoni ous construction the various provisions
of the two Acts in relation to this matter. Suffice it to
say that there is no special provisionin the Statute for
establishnment of markets or markets proper as per the
definition contained in clauses (i) and (k) of section 2 of
the Act, vyet it is reasonable to assune that the intention
of the legislature is to constitute the narket yards as the
mar ket proper and ordinarily and generally the market woul d
be the sanme but may

1247

i ncl ude some other places where transactions of purchase of
agricultural produce by the traders fromthe producers has
been allowed in order to avoid rush in the precincts of the
mar ket proper. But one thing is certain that the whol e of
the market area in no sense can be equated with market or
mar ket proper. No body can be allowed to establish a
purchasing centre of his own at any place he likes in the
market area wthout there being such a permssion or
authority from the Market Commttees. After all the whole
object of the Act is the supervision-and control of the
transactions of purchase by the traders from the
agriculturists in ‘order to prevent -~ exploitation of the
latter by the forner. The supervision and control can be
effective only in specified [localities and  places and not
t hroughout the extensive narket area.

We have already pointed out that thereis no separate
notification or declaration establishing a market or market
proper. But Rule 24(1) in both the States franmed under the
Act provides that:-"All agricultural ~produce brought  into
the market for sale shall be sold by open auction in the
principal or sub-nmarket yard." This also indicates that
market is generally the principal and sub-market yards. The
benefit of narket fee, therefore, has to be correlated with
the transactions taking place at the specified place in the
mar ket area and not in the whole of the area.

Sections 9 to 10A deal with the procedure of taking out
Iicences, The State Governnent is enpowered under section |1
to establish a narket commttee for every notified nmarket
area and to specify its headquarters. The question of
constitution of conmittees is dealt within section 12. The
duties and powers of a nmarket conmittee are enunerated in
section 13. It would be seen fromclause (a) of subsection
(1) of section 13 that it is the duty of the commttee to
establish a market in the notified narket area "providing
such facilities for persons visiting it in connection with
the purchase, sale, storage, weighrment and processing of
agricul tural produce concerned as the Board may fromtime to
time direct.”" This also indicates that the Committee is
primarily concerned wth providing facilities in the market
for persons visiting it and in connection wth the
transactions taking place there.

Now we cone to the nost inportant section viz section
23. It read as follows: -

"A Committee shall, subject to such rules as may
be made by the State Governnent in this behalf, |evy on
ad-val orem basis fees on the agricultural produce
bought or sold by |licensees in the notified market area
at a rate not exceeding three rupees for every one
hundred rupees: -
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Provi ded that -

(a) no fee shall be leviable in respect of any
transaction in  which del i very of t he
agricul tural produce bought or section in
whi ch delivery is actually made."

(b) a fee shall be leviable only on the parties
to a transaction in which delivery is
actual ly nade."

There is a slight wvariation in section 23 as anended by
Haryana Act 21 of 1973. Therein some market fee may be
charged on the agricultural produce even brought for
processing by licensees in the notified area. But we are not
concerned with the charge of such a fee in any of these
cases.

Rul e 29 of the Punjab Rules says:-

"Levy and collection of fees on the sale and
purchase of agricul tural produce.

(1) ‘Under section 23 a Committee shall |evy fees
on t'heagri cul tural produce bought or sold by |icensees
inthe notified market area at the rate to be fixed by
the Board fromtine to tine.

Provided that no such fees shall be levied on the
same agricultural produce nore than once in the sane
notified market area. A list of such fees shall be
exhibited in sonme conspicuous place at the office of
the Committee concerned:

(2) The responsi bil ity of payi ng. the f ees
prescri bed under sub-rule (I) shall be of the buyer and
if he is not a licensee then of the seller who nmay
realise the sane from the buyer. ~ Such fees shall be
| eviabl e as soon as an agricultural produce is bought
or sold by a licensee."

The Haryana Rule is substantially the sane.

Readi ng section 23 along with Rule 29 it would be
noticed that the power of the Commttee to levy fees is
subject to the Rules as may be nade by the State Government.
The fee is |levied on ad-val orembasis at a rate which cannot
exceed the maxi mum  nenti oned in-section 23 by the
| egi slature. But the power to fix the rate fromtime to time
within the maximumlimt has been conferred on the Board and
the Conmttee is nerely bound to followit. One of the
argunents before wus on behalf of the appellants ~and the
petitioners was that it was the Board which fixed the rate
of Rs. 2/- first and thereafter Rs. 3/-
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per hundred rupees. The Commi ttee abdicated its function in
this regard and, therefore, the levy of fee is contrary to
the principle of lawlaid down by this Court in the case of
State of Punjab and another v. Hari Krishan Sharma(l). But
the distinction between the said case and the present one is
that under the former there was no provision in section 5(I)
of the Punjab C nemas (Regulation) Act of 1952 that the
power of the licensing authority to grant |I|icence was
subject to any rule, the rule inits turn providing an over
riding power in the State CGCovernment in the matter of grant
of licence. The control of the Government provided in sub-
section (2) was of a limted kind. On the other hand section
23 in express language controls the power of Committee to
| evy fees subject to the rules. The power given to the Board
to fix the rate of market fees fromtinme to time under rule
29 is not ultra vires the provisions of the Act, as in our
opi nion sub-section (9) of section 3 confers power on the
Board to exercise superintendence and control over the
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Conmittees, which power, in the context and the schene of
the marketing law will take wthinits anbit the power
conferred on the Board under rule 29(1).

It is further to be pointed out that the fee levied is
not on the agricultural produce in the sense of inposing any
kind of tax or duty on the agricultural produce Nor is it a
tax on the transaction of purchase or sale. The levy is an
i mpost on the buyer of the agricultural produce in the
market in relation to transactions of his purchase. The
agriculturists are not required to share any portion of the
burden of this fee. In case the buyer is not a |icensee then
the responsibility of paying the fees is of the seller who
may realise the sanme fromthe buyer. But such a contingency
cannot arise in respect ~of the transactions of sale by an
agriculturist of his agricultural produce in the narket to a
deal er who nust be a licensee. Nor was any such eventuality
occurring in any of the cases before us was brought to our
noti ce. Probably  such an alternative provision was neant to
be made for outside buyers who are not |icensees when they
buy the ‘agricul tural produce fromor through the |icensees.
Any way we are not concerned w th that question

Under section 27(1):-

"Al'l moneys received by a Commttee shall be paid
into a fund to be called the Market Conmittee Fund and
all expenditure incurred by the Conmttee under or for
the purposes of this Act shall be defrayed out of such
fund, and any surplus renuaining after such expenditure
has been met shall be invested in such nanner as nay be
prescribed. "
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Every Market Commttee, is obliged under sub-section section
(2) (a) of section 27 to pay out of its fund to the
Marketing Board as «contribution such percentage of its
i ncone derived fromlicence fee, market fee and fines |evied
by the courts as specified in sub-clause(i) and (ii). The
purpose of this contribution as nmentioned in sub-section
2(a) is to enable the Board to defray expenses of the office
establ i shnent of the Board and such ot her expenses incurred
by it in the interest of Committees in general. The i ncone
of alnost all the Market Committees were several |akhs of
rupees per year and, therefore, each is requiredto pay 30
per centum of its income to the Board by virtue of the
amendment brought about by Punjab Act 4 of 1978 Under
section 25 all receipts of the Board are to be credited into
a fund to be called the Marketing Devel opnent Fund. Purposes
for whi ch the Marketing Devel opment Fund. Purposes for
which the Marketing Devel opment Fund may be expanded are
enunerated in section 26 and the purposes for! which the
Mar ket Commttee Funds may be expended are catal ogued in
section 28 W think we shall have to read both the sections
in full one by one. First we refer to section 28 which runs
as follows: -

Subj ect to the provisions of section 27 the Market
Conmittee Funds shall be expended for the followng
pur poses: -

(i) acquisition of sites for the nmarket;

(ii) maintenance and inprovement of the market;

(iii)construction and repair of buildings which

are necessary for the purposes of the market
and for the health conveni ence and safety of
the persons using it.

(iv) provision and mai nt enance of standard wei ghts

and measures;

(v) pay. | eave al | owances, gratuities,

conpassi onate allowances and contributions
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towards | eave allowances, conpensation for
injuries and death resulting form accidents
while on duty, nedical aid, pension or
provi dent fund of the persons enpl oyed by the
Conmittee.

(vi) payment of interest on l|loans that may be
rai sed for purpose of the narket and the
provisions of a sinking fund in respect of
such | oans;

(vii)collection and dissemnation of information
regarding all matters relating to crop
statistics and marketing in respect of the
agricul tural produce concerned
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(viii)providing conforts and facilities, such as
shelter, shade, parking accomopdation and
water for t he. persons, draught cattle,
vehicl es and pack animals comng or being
brought to the market or on construction and
repair of approach roads; culverts, bridges
and ot her such purposes;

(i x) expenses - incurred in the maintenance of the
offices and in auditing the accounts of the
Conmi‘tt ees;

(x) propaganda in favour of agricultura
i mprovenents, and thrift;

(xi) production and betterment of agricultura

produce;

(xii)meeting any |egal expenses incurred by the
Commi tt ee;

(xiii)inparting education in mar ket i ng or

agricul ture;

(xiv)payments of travelling and  other allowances
to the menbers and enpl oyees of t he
Conmittee, as prescribed:

(xv) |l oans and advances to the enpl oyees;

(xvi)expenses of and incidental to elections; and

(xvii)with the previous sanction of the Board, any
ot her purpose which is calculated to pronote
the general interests of the Cormittee or the
notified market area or. with the previous
sanction of the State Government, any purpose
calculated to pronpte the national or public
interest."

Let us first scan these clauses one by one on the
footing that the Market Committee Fund will ordinarily and
generally and alnost wholly wll be created out of the
i ncome of a particular Market Committee on account of market
fees realised by it fromthe traders in the nmarket. A
portion of it may be on account of fines, licence fees, from
wei ghnent, arbitration fees etc. But those anbunts- conpared
to the huge realisations on account of market fees would be
al nost negligible. By and Ilarge the purposes enunerated in
clauses (i) to (ix) are relatable to the service to  be
rendered in the market in relation to the transactions of
purchase and sal e of the agricultural produce. W shall dea
with the problem of payment of interest on | oans that may be
rai sed for purposes of the market as nentioned in clause
(vi) shortly herei nafter. Apropos clause (viii) t he
attention of all concerned nmust be focussed here because the
| ast part of this clause had | ed the autho-
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rities and also the High Court to think that construction of
link roads, <culverts and bridges any where in a notified
market area is covered by this clause. In our opinion it is
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not so. In the context of the |anguage of all the clauses
preceding clause (viii) and clause (viii) itself it is plain
that what is meant by "construction and repair of approach
roads; culverts, bridges" is only for the purpose of the
facility of going into the narket fromthe nearest public
road. Supposing a market has been established consisting of
principal market yard or sub-narket yards at a particular
pl ace where there is no facility for the carts or the trucks
and other vehicles to go, then approach roads, and if
necessary even culverts and bridges may be constructed, or
repaired out of the Market Conmittee Fund. Such an
expenditure within the limted limt will be with the object
of facilitating the taking place of the transactions of
purchase and sale in the market and will confer sonme speci al
benefits to the traders apart from a share of the benefit
going to the agriculturists who are not required to share
any burden of the nmarket fee.. But as we have pointed out
above, if  one were to give a very wde neaning to this
phrase of construction and repair of approach roads,
culverts ‘and bridges to say that such construction can be
permtted any ~where in the market area for the facility of
the agriculturists which ultimtely will benefit the traders
al so, then the whole  concept of correlation of fee and its
character of having an elenment of quid pro quo will dw ndle
down and becone an enpty formality. Uplift of villages and
hel ping the agriculturists by all nmeans is the duty and the
obligation of the State no doubt and-it has to do it by
i ncurring expenses out of the public exchequer consisting of
the incone from various kinds of taxes etc.

One may not have any serious objectionto the itens of
expenditure nentioned in clauses (xii), ~(xiv),  (xv) and
(xvi). But the other <clauses do require sonme  carefu
exam nation. Qoviously clause (x) and clause (xi) ' cannot
formthe itens of expenditure out- of the narket fees. In
face of the view of the |aw expressed by us above the

propaganda in favour of the agricultural inprovenent and
expenditure for production and betternment of agricultura
produce will be in the general " interest of agriculture in

the market area. The whole of the State is divided into
market areas. So long as the concept  of fee wunder our
Constitution remains distinct and limted in contrast to tax
such expenditure out of the market fee cannot be
countenanced in law. The first part of clause (xiii) may be
justified in the sense of inparting education in marketing
to the staff of the Market Committee. But inparting
education in agriculture in general cannot be correlated
with the market fee. The first part of clause (xvii) is too
vague to merit any
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di scussion on the language of the clause itself until and
unless we are faced with concrete exanples< of such
expenditure. But how ill-conceived the second part of clause
(xvii) is, is abundantly clear from the decisions of the
Punjab High Court nentioned above and to be discussed
shortly hereinafter. 1Is it permssible to spend the narket

fees realised fromthe traders for any purpose calculated to
pronmote the national or public interest ? Coviously not. No
Mar ket Committee can be permitted to utilise the fund for an
ulterior purpose howsoever benevol ent , | audabl e and
charitable the object may be. The whol e concept of fee wll
collapse if the amount realised by nmarket fees could be
permtted to be spent in this fashion. W nmay, however,
mention one matter pointedly in connection with the Market
Comm ttee Fund. Under section 32 the Committee may borrow
nmoney for carrying on the purposes for which it is
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established on the security of any property vested in and
belonging to the Committee. It may obtain a loan fromthe
State CGovernment or the Board. In the various figures and
charts submitted before us it was shown that the Market
Conmittees had raised noney by |oan and ot her methods. That
also will formthe market conmttee fund. Technically and
legally, therefore, one may not have any objection to the
expenditure of such noney for the purposes nentioned in
clauses (x), (xi) (xiii) and (xvii). As we indicated above
clause (vi) provides for paynent of interest on |oans, but
that is confined to |l oans that may be raised for purposes of
the market and not for any other purpose, whereas, the power
of the Committee to raise loans under section 32 is very
wi de. The Act, however, is silent as to where frominterest
will be paid or the principal will be returned in regard to
the ambunt of loan raised for a purpose other than the
purpose of the market. ~Since we find that the matter has
proceeded at various stages inthe H gh Court as also in
this Court under a great confusion of the correct position
of law,  we do not propose to express any opinionin this
regard at this stage. Nor do we propose to strike any cl ause
of section 28 as being unconstitutional nmerely on the ground
that the expenditure-authorised therein goes beyond the
scope of the purpose of the utilisation of the market fees.
The authorities have to bear this in mnd and on a proper
occasion the matter will have to be dealt with by courts in
the light of this judgnent where a concrete case cones of
rai sing of a | oan, spending the noney so rai sed which cannot
be reasonably connected with the purposes for. which the
market fee can be spent, as to whether such a loan can be
repaid or interest on it can be paid out of the realizations
of the nmarket fees.

One of the points npoted before us was as to how far
the market committees can be conpelledto part with 30% of
their income in favour of the ~Marketing Board. If so, for
what purposes the Board
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fund, nanely, the Marketing Devel opnent Fund can be
expanded. It is to be renenbered that market fee is |evied
by each and every Market Committee separately in its own
area and if a good and substantial portion of this fee has
got to be expanded for rendering services in the area to the
payers of the fee in relation to the transactions taking
pl ace therein, then logically speaking it flows fromit that
any money paid to the Board out of the collections of the
mar ket fee has also got to be expended in the very same area
of the particular Market Conmittee. But such ™ a strict
construction froma practical point of viewis not possible.
The Board in the State is the Central Controlling and
superintending authority over all the Market Comm ttees, the
primary function of which is to render service  in the
market. Parting with 30% incone by a Market Committee in
favour of the Board is not so excessive or unreasonable so
as to warrant any interference with the lawin this regard
on the ground of violation of the principle of quid pro quo
inthe wutilisation of the narket fee realised from the
traders in the market area. W would, however, like to
enphasi se that the Marketing Devel opnent Fund can only be
expended for the purposes of the Market Committees in a
general way, or to be nore accurate, as far as practicable,
for the purposes of the particular Market Commttee which
makes the contri bution.

We shall now read section 26 of the Act providing for
purposes for which the WMarketing Devel oprent Fund rmay be
expended. It reads as follows: -
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"The Marketing Devel opnent Fund shall be utilised

for the followi ng purposes: -

(i) better marketing of agricultural produce;

(ii) marketing of agricul tural produce on
cooperative lines;

(iii)collection and dissem nation of market rates
and news;

(iv) grading and standardisation of agricultura
produce;

(v) general inprovenents in the markets or their
respective notified market areas;

(vi) maintenance of the office of the Board and
constructioon and repair of its office
bui | di ngs, rest-house and staff quarters;
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(vii)giving aid to financially weak Conmittees in
t he shape of |[oans and grants;

(viii)paynent of sal ary, | eave al | owance
gratuity, conpassi onat e al | owance
conpensation for, injuries or death resulting
fromaccidents while on duty, nedical aid,
pension or provident fund to the persons
enpl oyed by the Board and | eave and pension
contribution to CGover nirent servants on
deput at i on;

(ix) travelling and ot her all owances to the
enpl oyees of the Board, its nenbers and
menbers of Advi sory Conmmittees;

(x) propaganda, denonstration and  publicity in
favour of agricul tural inprovenents;

(xi) production and betternent~ of ~agricultura
produce;

(xii)meeting any |egal expenses incurred by the
Boar d;

(xiii) inparting education in mar ket i ng or
agricul ture;

(xiv)construction of godowns;

(xv) |l oans and advances to the enpl oyees;

(xvi)expenses incurred in auditing the accounts of
t he Board; and

(xvii)with the previous sanction of the State
CGovernment, any ot her purpose which is
calculated to pronpote the general interests
of the Board and the Committee;” or -the
national or public interest.

On a parity of the reasoning which we have applied in
the case of Market Committee Fund we may point out that the
Mar ket Devel opment Fund constituted primarily and mainly out
of the contributions by the Market Conmittees /from
realisations of market fees, can also be expended for the
purposes of the market in the notified narket -area in
relation to the transactions of purchase and sale of the
agricultural produce and for no other general purpose or in
the general interests of the agriculture or the
agriculturists. On that basis we nmay, as at present advised
hold as valid the purposes nmentioned in clauses (i), (ii),
(iii), (iv), first part of clause (v) clauses (vi), (vii),
(viii), (ix), (xii), first part of «clause (xiii), clauses
(xiv), (xv) and (xvi). At the same time we hold that the
Mar ket i ng Devel opment Fund constituted out of the Market
fees cannot be expended for the purposes nentioned in second
part of clause (v), clauses (x), (xi), second part of clause
(xiii) and clause (xvii). W do not propose to strike down
these provisions as being constitutionally invalid as the
pur pose of the
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law will be served by restricting the operation of section

26 in the manner we have done.

We now proceed to exanmine the decisions of the High
Court in the light of the principles of law enunciated
above. The first decision in the case of Ms Hanuman Dall &
General MIls (supra) is the decision of a Division Bench of
the High Court. It should be recalled that by this judgnment
delivered on 8-11-1974 the H gh Court nmintained the raising
of the market fee fromRs. 1.50 to Rs. 2/- in Haryana but
struck down the rise fromRs. 1.50 to Rs. 2.25 in Punjab. In
the cases before us a lot of new materials contained in new
statenents and charts were filed before us on either side.
We shall examne only a few of those nmaterials and that too
very cursorily as in _our view no useful purpose will be
served, nor is it possibleto do so for the first tinme in
this Court, by their thorough exam nation. The very basis of
the materials submtted on either side seens to be not well
grounded on a correct appreciation of |aw. Too many di sputes
of facts ' have been raised before us. It is not possible to
resolve all of themnor dowe find that it will be useful to
do that exercise. W shall presently show that even on the
materials placed before the Hi gh Court and on the findings
recorded by it, many of which do not seemto be in dispute,
the requirenent of lawis not satisfied to the extent it is
essential in a case of this nature.

In the case of Hanuman Dall and General MIIs (supra)
the H gh Court exanmined many of the |eading and inportant
judgrments of this Court which we have reviewed, earlier and
al so placed reliance upon an earlier Division Bench decision
of the same H gh Court in Ram Sarup v. The Punjab State. In
para 31 of the judgnent at page 12 the view of the High
Court-"that the anount of fees so <collected are not to be
spent exclusively for rendering services to the payers of
the fees but can also be wutilised for <carrying out the
pur poses or objects of the Act under which they are levied,"
is not quite correct. |In the sane paragraph the H'gh Court
felt constrained to add that the anmount cannot, however, be
utilised for purposes which have no connection with the main
purposes of the Act for which fee is levied, nor can it be
spent for carrying out the governnental functions of the
State. If nmany of the purposes nmentioned in the Act, as we
have shown above, are outside the anbit of the service
element and fall wthin the realm of the governnenta
functions, then it is plain that to say by generalisation
that the fee noney can be spent for the purposes or objects
of the Act is not quite correct. The H.gh Court has
extracted section
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28 of the Act but has failed to scan the effect of the
various purposes in some of the clauses.

After referring to the i ncone and expendi ture
statenments of Market Committee, Hissar from 1969-70 to 1973-
74 the conclusion of fact drawn at page 15 is that the
market fee constitutes nore than 80% of the incone of the
Market Committee and the anopunt spent on "works" is nearly
one-half of the total expenditure. The further finding is
"the major itemon which the anpbunt has been spent under the
head 'works’ consists of the anount deposited with the
public works department, Hissar, as contribution for
construction of village link roads.” On that finding itself
it is manifest that Public Wrks Departnent was carryi ng out
the government al functions of construction of roads
including village |link roads spread throughout the whol e of
the notified market area of Hi ssar. The said link roads
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could not be taken to be approach roads within the neaning
of clause (viii) of section 28 of the Act as seens to be the
view of the H gh Court. The error of |aw becomes wit |arge
inthe last sentence occurring in paragraph 34 of the
j udgrment at page 15 which says: -

"In any case, the construction of roads within the
notified market area is a work of Public inportance and
pronotes the general interest of the conmttee and the
notified market area which is one of the purposes
enunerated in . (xvii) of Section 26 of the Act."

The High Court further proceeds to say:-

"After giving ny careful consideration, I am of
the opinion that the expenditure on the construction of
link roads for which amounts were deposited with the
Public Wrks Departnent is fully justified as it is for
the benefit of the growers, the I|icensed dealers and
the general public and pronotes the interests of the
notified market area."

The High Court seens to be of the view that since
transportation is very essential for the devel opnment of a
mar ket and to enable the growers of the agricultural produce
to bring the sane to the nmarket, the construction of |ink
roads becones an essenti al pur poses of t he mar ket
commttees. It may be so but the purpose cannot be all owed
to be achieved at/ the cost of the market fee we realised
fromthe dealers. The H gh Court point out that the nobney
cannot be spent in construction of the government activities
for providing main roads in the State. How, then, the Market
Conmittees can be made to contribute a very 'big chunk of
their market fee income in construction of the |link roads
throughout all villages ? To push the matter |ogically,
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if a link road is to be constructed froma village to the
main road for enabling an agriculturist to transport his
produce upto the main road then'the Market Committee shoul d
be under an obligation to construct or at |least to maintain
the main road also in order to enable that agriculturist to
react the market which may be ‘at distance of say 20 niles
fromthe link road. It is plain that construction of such
link road is as much a part of the governnental activity as
that of the main roads.

It is interesting to find out from paragraph 36 of the
judgrment that the Market Conmittees were nade to pay
donations to educational institutions inparting genera
education. The Mar ket Comittee, H ssar, spent Rs.
1,07,794/- on the water supply scheme for a village. Even
the Hgh Court was constrained to disapprove of this. It
al so spent a sumof Rs. 6,00,000/- for the construction of a
Panchayat Bhawan. Many other instances are nentioned in
paragraph 37 of the judgnent which show that the Market
Conmittees were getting enornous inconme from market fees and
they were made to squander away a good portion of that noney
unaut hori sedly, although none of the purposes in itself was
objectionable or bad. Rather, they were very |audable. But
taking an overall view of the matter the H gh Court felt
persuaded in the case of Haryana to uphold the naximmIlimt
of Rs. 2/- by adding "no interference seens to be called for
at this time." In the case of Punjab, however, the
al l egation of the petitioners before the H gh Court was that
the market commttees were collecting | akhs of rupees every
nonth and the Marketing Board was collecting crores of
rupees. The Marketing Board was asked to contribute one
crore of rupees to the Guru Gobind Singh Medical College
whi ch had been recently established at Faridkot. A good
portion of the noney was already paid and the Hi gh Court was
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constrained to observe that "the State Governnent shall be
wel | advised to conpensate the Agricultural Mrketing Board
and the Market Conmittees for the misutilisation of their
funds for this unauthorised purposes”. The H gh Court held
at page 19, colum 2:-

"I'n the historical background, set out above, | am
convinced that the enhancenent in the anount of fee
fromone rupee and fifty paise to two rupees and
twenty-five paise per one hundred rupees was nhot
genuine and it was nmade with a view to enable the
mar ket comm ttees and the Agricultural Marketing Board
to rei nmburse thenselves for the anmounts which they were
directed to contribute to Guru Govind Singh Medica
Col l ege at Faridkot. The Market Committees were having
enough income and could nmeet their legitimate
requi rements from the anounts of fees which were being
realised prior to the enhancenent."
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The enhancenent of fee fromRe. 1/- to Rs. 1.50 was upheld
but the further increase to Rs. 2.25 was knocked down.

W may note here that in the batch of appeals we heard
there was no appeal fromthe judgnment of the Hi gh Court in
the case of Hanuman Dall & Ceneral MIls. W may reasonably
assune, therefore, that the deal ers. of Haryana were
reconciled for paynent of the nmarket fees upto the maxi num
l[imt of two rupees per hundred rupees. In the case of
Punjab, as we traced the history at the very outset, the
maxi mum fixed later was Rs. 2.20 by Act 14 of 1975. But by
tel egraphic instructions issued by the Board the Market
Comm ttees were asked to charge Rs. 2/- only wth effect
from23-8-1975. This was challenged before the H gh Court
but unsuccessfully in the case of Kewal Krishan Puri and
another v. The State of Punjab and others (supra). G vi
Appeal 1083 of 1977 is fromthis judgnent of the Hi gh Court.
The Full Bench judgment in this case also suffers nore or
less from the same kind of ‘error-in the approach of the
| egal problem as is to be found in the earlier /Division
Bench decision. |In paragraph 13 of the judgnent at page 352
the Hgh Court repelled the attack on clauses (x), (xi) and
(xiv) of section 26 of the Act on the ground:-

"The broad object of the legislation like the
present one is only to protect the producers of
agricultural produce from being exploited by m ddl enen
and profiteers and to enable them to secure a fair
return of their produce. The Legislation like the
present one has its root in the attenpt on the part of
the nation to provide a fair deal to the growers of
crops and also to find a market for its sale at proper
rates without reasonable chances of exploitation: |If
this object is kept in view, then the clauses of 'which
the constitutionality has been chal | enged, would
certainly fall wthin the anbit of Entry 28. d auses
(x), (xiii) and (xiv) would help the growers to nake
i mprovenents in the production of agricultural produce
with the result that their agricultural produce would
find a better market resulting in getting them high
price for their agricultural produce."

It is to be enphasised at this stage that the question
is not of the legislative conpetence to enact those clauses,
nor is there a question of the fee assumi ng the character of
a tax and therefore, its inposition being beyond the
| egi sl ati ve conpetence of the State Legislature. The precise
and the short question is whether the Market Committees and
the Board can be authorised to spend the amount realised by
market fees, as fee and fee alone for achieving all the
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obj ects of the Act when such expenditure cannot be justified
and sustained on the well-known
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concept of fee as pointed out by this Court in severa

deci sions. The inmpost must be correlated with the service to
be rendered to the payers of the fees in the sense and to
the extent we have pointed out above. Again the H gh Court
fell into an error in paragraph 15 of the judgnent when,

whi |l e upholding the construction and repair of approach
roads, culverts and bridges in the |arger sense of the term
it said:-

"If the approach roads, culverts or bridges are in
such a bad shape that they would becone hindrance in
the nmobility of the produce from one part of the
notified market area to the principal market yard, then
the worst sufferer would be the grower for whose
benefit the Act has been enacted.”

The Ful I Bench approved the view of the D vision Bench in
the earlier case as is apparent fromparas 17 and 18 of the
j udgrent ‘at pages 352 and 353.

W have said a bit earlier that the Market Committee
and the Board |aboured under a mistaken notion that they
could spend the income fromthe nmarket fee for all good
purposes and objects of ~the Act in the general interest of
agriculture and agriculturists in the village. W are going
to extract some of the avernents made in the affidavit of
the Secretary of the Market Conmittee of -Moga from the
j udgrment of the Hi gh Court at pages 354 and 355: -

"Besi des the above, the answering-respondent has
undertaken the cleaning of  mandis, lining of village
khals (water courses), link roads; ~constructions of
culverts and bridges; supply of pesticides and spray
punps on subsidized basis as al'so the electrification
of villages. Al these activities are going to cost the
answeri ng-respondent an -ampunt of several |akhs of
rupees.”

"Para 8 of the wit petition is denied, It is
wong to suggest that the Board and the answering-
respondent have already given Rs. 5 crores to the
Mar kfed without charging any interest. The fact of the
matter is that on account of the withdrawal of the
Cotton Corporation of India fromthe various narkets,
the price of cotton cane down suddenly. In order to
provide and ensure a reasonable price to the farnmer,
the Government asked the Markfed to enter the narket.
For this purpose, the Board contributed some anount of
noney. So far as the answering-respondent is concerned,
it has not contributed any noney at all. The answering-
respondent believes that the Board has contributed only
an amount of Rs. 1.43 crores and not 5 crores.”
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"It may, however, be submitted that the entire
noney collected by the Market Comittees is being used
for the purposes envisaged under the Act."

"The Market Conmittees have to provide facilities
as envisaged wunder the Act. The petitioners had asked
for the copies of balance sheets. The bal ance sheets
were originally prepared when the accounts of the
Conmittees were being audited by "the Chartered
Accountants."” Now, the accounts are being audited by
t he Exami ner, Local Fund Accounts which is a Governnent
Agency. The preparation of balance sheets involved
unnecessary expenditure and wastage of tine and energy.
Consequently, the practice of preparing bal ance sheets
was given up a few years back."
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These paragraphs were placed before us also fromthe records
of Civil Appeal 1083 of 1977. After quoting the various
paragraphs from counter-affidavit the H gh Court says in
par agraph 20 of the judgnment at page 355: -

"Fromthe aforesaid specific avernents made in the
witten statenent, referred to above, it is clear that
to carry out the purposes of the Act it had becone
necessary to enhance the rate of the market fee and
such an enhancement stands fully justified."

When certain docunents were placed before the H gh Court to
show that the Board was indulging in activities which had no
correlation to the object to be achieved under the Act and
that the enhancement of the narket fee could not be
justified the H gh Court, in the first instance, did not
feel inclined to put absolute reliance upon those docunents
as they were filed with the replication of the petitioners.
But it did not stop there. It proceeded further at page 356,
para 227 to say,  on an inpression of |aw which we have not
count enanced, t hat: -

"So far~ as Annexures W11 and W12 are concerned,
any expenditure incurred by the Marketing Board on the
setting up of the rice shellers or ginning factories or
by the Market Committees on the construction of the
link roads woul d not be inconsistent with the
provisions of / the Act and the object to be achieved
under the Act. The setting up of the rice shellers
woul d be for the benefit of the producers and, as
earlier observed, construction of the link roads also
woul d be for their advantage. So far as Annexure W10
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is concerned, there can be no gai nsaying that giving of
donation for the Chief Mnister’'s Flood Relief Fund by
the Board or the Market Conmittee would' not be
justified as the sane has no correlation wth the
object to be achieved under the Act and in case any
respect, it woul d certainly be wunauthorised and
illegal. But, in the instant (case, the petitioners have
failed to show that any anpbunt was contributed towards
the Chief Mnister’s Flood Relief Fund and that the

enhancenent in the fee had any correlation with such a

contribution. In this view of the matter, on the basis

of Annexures W10, W11 and W12, the enhancenent in
the fee to be levied by the Committees cannot be struck
down. "

In several Civil Wit Petitions filed in the H gh Court
by the dealers of the various Market Committees of Haryana
the challenge, was to the raising of the rate of narket fee
fromRs. 2/- to Rs.3/-. The H gh Court rejected all those
petitions by the judgnment dated 30-8-1978 which is the
subject matter of appeal in Cvil Appeal No. 1708 of 1978
and the anal ogous ones. After referring to the earlier
judgrments of the Court this judgnent of the Division Bench
al so proceeds on the sane lines at it was bound to. To a
| arge extent we are saved fromthe unnecessary bot heration
of exam ning the vol um nously new nmaterials placed before us
inview of the counter filed on behalf of the Haryana
Marketing Board in the H gh Court portions of which are
extracted in the judgrment. It will be useful to give the
whol e of the extract fromthe judgnent of the Hi gh Court. It
runs as foll ows: -

"It is well knowmn to every one that the recent
floods in Haryana were unprecedented and created havoc
inthe State Al nobst one-third of Haryana was subnerged
under water damaging the standing crops and uprooting
the i nhabitants making them honel ess. The State has to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 37 of 43

resort to quick nmeasures, for renmoving the mseries of
t he peopl e and to rehabilitate t hem

The projected incone fromnarket-fee in the year 1977-

78 was Rs. 9 crores. But due to the floods at the old

rate of 2%it s expected to be Rs. 7.77 crores. The

Conmittees will only be able to achieve the projected

income of 1977-78 as anticipated in the begi nning of

the year only if the fee is charged at enhanced rate of

3% Only with the projected income the Board will be

able to provide the services envisaged by it to the

farmers of the area. The Board allot-
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ted works anounting to. Rs. 8.53 crores in the year

1976-77, out of  which the Board wll be able to

conpl ete the ~development works worth Rs. 5.62 crores

upto 31st March, 1978, leaving a spill over of Rs. 2.91

crores for the'year 1978-79. In addition to this spill-

over, Board al so anticipated to take new devel opnent
wor ks _amounting to Rs. 3 crores during 1978-79. The
projected income during the vyear 1978-79 taking into
account the enhanced rate of market-fee wll be Rs.

6.20 crores whereas the expenditure will be to the tune

of Rs. 8.97 crores including the 'devel opnent works,

m scel | aneous ot her servi ces and t he cost of

establishment. The deficit of Rs: 2.77 crores had to be

met by the Board by raising loan fromother sources.

Thus even this enhanced fee will not be sufficient to

meet the expenditure which-the Board proposes to incur

for the purposes under the Act. Thus the enhancenent of
market-fee from 2%to 3% is wholly —reasonable and
justified and has a reasonable correlation with the
services rendered or to be rendered."
Quoting passages fromthe earlier judgnments of the Hi gh
Court, it upheld the Ilevy of the fee @Rs. 3/- per hundred
rupees and dismissed all the wit petitions.

The challenge by the dealers of the Myga Market
Conmittee by CGvil Wit Petition No. 2015 of 1978 filed in
the Hgh Court failed as per the judgnment of the H gh Court
delivered on 18-5-1978 wherein the Full Bench deci sion was
foll owed. Special Leave Petition No. 2768 of 1978 has been
filed fromthe said judgnent. The purposes enunerated in the
Ful | Bench decision and repeated in this judgnment also for
the purpose of justifying the increase in the rate of fee
fromRs. 2/- to Rs. 3/- per hundred rupees are the stereo-
type ones including Rural Integrated Devel opnent Scherne,
ni ght-shelter, link roads and bridges. Every body seens to
have allowed hinself to be carried too far by the sentinent
of the laudable object of the Act of doing whatever is
possible to do wunder it for the anelioration  of the
conditions and the wuplift of the wvillagers and the
agriculturists. Undoubtedly the Act is primarily neant for
that purpose and to the extent it is permssible under the
law to achieve that object of utilising the noney coll ected
by the market fee, it should be done. But if the | aw does
not permt carrying on of the sentiment too far for
achieving of all the [audable objects wunder the Act, then
primarily it becones the duty of the Court to allow the | aw
to have an upper hand over the sentinment and not vice versa.
We nust not be m sunderstood to say that we are against the
sentinment expressed in the interests of the
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agriculturists. Nor are we opposed in the least to the
achi evenent of all the |audabl e objects envisaged under the
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Act. Let themall be achieved by all neans known to | aw by
neeting the expenses after augnenting the public revenue or
by diverting the expenditure fromwasteful or uninportant
channel to the nore inportant one under the Act. But surely
we cannot countenance the achievenent of all those objects
by utilising a good and substantial portion of the market
fee collections when the wutilisation goes against the
concept of quid pro quo which is very essential in case of
fees. As we have already stated Civil Appeal 1616 of 1978
arised from the order of the H gh Court dated 18-9-1978
di smssing the connected Wit Petition filed by a few
hundred deal ers of various Market Conmittees in the State of
Punj ab chall enging the increase of the market fee from Rs.
2/- to Rs. 3/-. Before us in the Wit Petitions not only the
increase of the rate fromRs. 2/- to Rs. 3/- has been
chal | enged but the  previous increases have also been
chal | enged. For the reasons to be briefly stated hereinafter
we do not feel ~persuaded to interfere with the chargi ng of
the market fee Rs. 2/- per hundred rupees by the various
Market Committees in the States of Punjab and Haryana. But
surely on the facts as they are, the increase of the rate
fromRs. 2/- to Rs. 3/- isnot justified in |law by any of
the Market Conmittees in either of the two States.

M. Tarkunde drew our attention to the report of the
Royal Conmi ssion submitted in 1928 and the recent Report of

the National Conmi/ssion on Agriculture. It has been
enphasised in those reports that in order to make the
mar keting system efficient and useful 1ink and village roads

shoul d be constructed providing transport facilities for the
transport of the agricultural ~produce to the marketing
centres. There cannot be any doubt that in any schene of
devel opnent of Agriculture and marketing in a w de sense, a
chain of connections may be found between one activity or
the other. It is not only in regard to agriculture but it is
so in any other kind of production, distribution and
marketing. Qur attention was drawn also to the use of the
word "secondary" or "indirect" in sonme of the decisions in
relation to the elenent of quid pro quo. But in our opinion
there is a misconception in understanding the true scope of
the matter and not drawing the dividing line at the
appropriate place for determning the real controversy.
Exampl es of trust cases were given before us that control of
the trustees is not for the personal benefit of the trustees
but for the beneficiaries, although the liability to pay the
fee is of the trustees. The misconception liesin the fact
that the inpost of fee is not a personal imnmpost on any
person in the sense that unconnected w th any undertaking or
property or the like, it is just an inpost on his person. It
is not so. Wen the trustee is charged fee for the benefit
of the
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religious institutions and the beneficiaries it is a benefit
to the trustee. Simlarly, as pointed out in the Mning Act
and the factory cases charge of fee fromthe mne owners in
the area or the factory owners in the factory for the
purpose of developing and protecting the nmines and the
factories is a service to the owners. If one were to push
the exanple of a factory beyond the limt of the conception
of fee, one could say that the fee charged fromthe factory
owners can be utilised for pushing end augnenting the output
of the rawmaterials required in the manufacturing process
inthe factory, it 1is also a benefit to the factory owner.
Is it reasonably possible to travel as wide as that? Neither
the Royal Conmission nor the National Conm ssion suggested
as to how the integrated devel opment of marketing and the
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agricultural produce is to be financed. They were not
concerned with that aspect of the matter. None can have any
objection to the carrying out of the integrated devel opnent
but it mnust be carried out by Ilegal neans raising the
finance in a way known to | aw.

The i nprovenents, checks, controls and regul ati ons nust
be carried out in the market or in its vicinity. Mich of the
facilities provided in the narket yards or around it wll
also be for the direct benefit of the producers. But then
being intimately connected with nmarketing operations the
benefit to the producers nust be deened to be special or
direct benefit to the traders also. Under the Marketing
Rul es the auction cannot = be conducted by any person ot her
than the person engaged by the Conmttee. [Rule 24(5)], and
wei ghnments and nmeasurenents of agricultural produce intended
for sale are to be nade through licensed weighments or
nmeasures in the principal or a sub-market yard [vide Rule
28(2)].. Reading these Rules |in the background of the
recomrendati ons of ~the Conmi ssions, and even otherw se, it
is plain they are neant- for the protection of the
agriculturists. But since they are intimately connected with
the marketing operations, just like factory cases, they are
also nmeant for the special benefit of the traders. The
literal neaning of the phrase "quid pro quo" is "one for the
ot her" neaning thereby-"you charge the fee for the service."
Service to the mining area, factory, ~market or narketing
operations are services to the payer of the fee.

M. P.N.  Lekhi, Ilearned counsel for ‘the State of
Haryana pl aced some new materials before us to show that big
projects of devel opnment of marketing had been undertaken in
India with the help of the World Bank | oans. Al very good,
we wish God speed to all these projects. The only check
which the law has to put is-"please don’t spread your net
too wide only on the traders. Keep it wi'thin bounds so |ong
your levy has got the character of fee. You may raise funds
by any ot her neans known to |law or to the economc world."
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Now we refer to sone additional docunents placed before
us. But before we do so we repeat what we have said above
that the materials placed on either side before us is so
vol um nous and cunbersone that no definite finding with any
accuracy could be arrived at on that basis as there seens to
be disputes in regard to the nature and accuracy of many of
the figures either on the receipt side or on the expenditure
side. W have, however, referred to sone of the adnmitted
facts even fromthe judgnents of the High Court. W my
refer to a few nore.

In the affidavit of Shri R K Singh, Director of
Mar ket i ng, Punjab and Secretary of Punjab State Agricultura
Board filed in the High Court giving rise to Cvil Appea
No. 1083/77, which is not a new material in that sense. It
was stated in paragraph 6:-

"It is submitted that respondent No. 3 is  duty
bound to bring about general inprovenment of a notified
mar ket area, production and betternent of agriculture
etc. Under the Act and the answering-respondent is duty
bound to approve such expenditure under the Act. It is
al so submitted that electricity plays a major role in
the production and betternent of agriculture and for
the general inmprovenent of area. In view of its
i nportance respondent No. 3 sought and respondent No. 2
approved the expenditure on the electrification of the
villages situate within the jurisdiction of respondent
No. 3."

In the Wit Petition, respondent No. 2 was the
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Marketing Board and respondent No. 3 was the concerned
Marketing Committee. |In the same case in the H gh Court
additional affidavit was filed by Shri Tirath Singh
Chairman of the Punjab Board. It is stated in paragraph 7
that apart from devel opment works in the budget estimates in
the year 1975-76, there were other devel opnent projects to
be taken in hand some of which were enunerated in that
paragraph. W nmay take up only two or three itens out of the
sane to showin contrast how one will be within the linmts
of law and the others will widely beyond it. ItemMNo. (iii)
reads as follows: -

"To provi de Rest Houses, Cattle Sheds, Cart Sheds,

Li ght and Water arrangenents in all the market yards."

A good portion of these facilities will be utilised by
the agriculturists who wuld be coming to the narket yards
for sale of their produce. Yet in the view we have expressed
above it wll be a service to the trader directly connected
with the marketing operations. In contrast we quote itens
(x) and (xii):-
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(x) Continuation of programre of |ink-roads.

(xii) Improvenent of ~agricul tural producti on by

providing i nproved seeds, green nmanuring seeds, plant

protection equi'‘pment insecticides and pesticides.”
One has to stretch one’'s imagination alnost to a breaking
point to say that the programme of link roads and
i mprovenent of agricultural say production- by the neans
mentioned in item (xii) can all be carried out by the inmpost
of fee in the market.

In a new affidavit of Shri" N. S. Bakshi filed in this
Court in CGvil Appeal 1083 of 1977 it is stated in paragraph
6 that in the entire Khanna narket notified area there is
one principal vyard; tw sub-yards and only two purchase
centres and no weighing bridge or any weighing facilities
has been provided by the Conmttee. It is stated in
paragraph 7 that "ambunt of Rs. 3/- lacs lying with the
Khanna Market Committee during March, 1978 in Banks was got
deposited in the Government Treasury under the orders and
directions of the Board." These facts are disputed. But we
are nerely stating them for the future guidance of the
authorities that they should proceed in the matter
cautiously keeping in view the law |laid down by this Court
in earlier cases, such as, Salvation Arny case, andin the
light of this judgnment. In the additional affidavit of Shri
K. K Puri it 1is stated that fromthe information gathered
it was learnt that the Punjab Board had spent about a crore
of rupees by way of subsidy @75%for the nmetallic bins for
the use of the villagers for their donestic use; a crore for
air spray; five crores to the Punjab State Electricity
Board, one crore given to MARKFED, one and a half crore to
Soi |l Conservation Departnment and yet nine crores were lying
surplus with the various Market Committees. The figure may
be exaggerated but are not quite groundl ess. W are nerely
quoting them for the future caution of the authorities
concerned. Puri has further pointed out in paragraph 17 of
his affidavit that in the Estimted Expenditure in the
proposed Budget of the Moga Conmittee for the years 1976-77

and 1977-78 several |akhs of rupees were shown for
i nsecticides and pesticides apart fromother inadnissible
expenses. W may again pin-point the difference. If

i nsecticides and pesticides are for use at the place where
actually the marketing operations are carried on it would be
a justifiable expenditure. But if they are neant to be
supplied to the agriculturists for use at their village
honmes or in their fields surely they cannot be valid
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expendi ture out of the collections of the market fee.

M. Tarkunde filed an abstract of the statement of
incomre from narket fee and licence fee and expenditure
i ncurred therefrom by
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the Market Conmittee, Hi ssar as worked out from Annexure R-1
to RV filed in the Hgh Court. It would be seen fromthis
abstract that in the year 1974-75 the inconme from nmarket fee
was Rs. 24,08,141/- and fromlicence fee about Rs. 6,000/ -
only. A sumof Rs. 7,89,670/- was contributed under section
27 of the Act to the Board and a sum of Rs. 14,73,732/- was
spent on Wrks including link roads. Simlar was the
position in the year 1975-76. In 1976-77 incone fromlicence
fee was only Rs. 16,000/- and odd and i ncones from narket
fee was Rs. 38,27,233 /-. A big chunk to the tune of Rs.
12,19, 383/- went as contribution to the Board and Rs.
24,47,408/- were -spent- on works including |link roads.
Simlar abstracts were given in respect of other Market
Conmi ttees showi ng exactly the sane position. Abstracts were
al so given to us by M. Tarkunde showi ng the incone of the
Haryana Board by contribution rmade by the various Market
Conmittees and the expenditure incurred therefrom In the
abstract statement figures of expenditure both of adnissible
and inadm ssible itenms had been clubbed together. It is,
therefore, not possible to get any correct picture from
t hese abstracts.

How admittedly the authorities concerned have travelled
wi de beyond limt for the application of the fee noney wll
be apparent fromthe counter affidavit of the Haryana Board
filed in the High Court giving rise to Cvil Appeal 1700 of
1978. I n paragraph 10(i) it is stated:-

"The construction of link roads within the
notified market area is a work of public inportance and
promotes the general interest” of the farners, traders
and the notified market —area which is one of the
pur poses enunerated in clause XVII of section 28 of the
Act . "

In para 10(ii) it is admtted:-

"Thus the enhancenent of narket fee from2%to 3%
is wholly reasonable and has co-relation wth the
services rendered or to be rendered. 65% of its income
had to be rightly deposited with the P.WD. and the
Government, as the Commttee had got its link  roads
constructed through Government Agency and is stil
getting so constructed."

It is thus a clear adm ssion that 65% of the income has gone
by way of contribution to the P.WD. fund for construction
of the link roads. It is in substance a contribution to the
Public Exchequer for helping the Governnent . Agency in
performing its governnmental functions and duties. I'n no way
such a contribution can be justified out of the nar-
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ket fee income. From Annexure R-11 appended to the aforesaid
affidavit of the Board it would be seen that in the year
1974-75 a sumof Rs. 1,07,338/- was given as aid to aninma
husbandry for the uplift of cattle wealth and its product.
This illustrates to what extent the concept of fee in lieu
of service has been stretched. A sumof Rs. 6,00,000/- and
odd was spent for inproving the quality of cotton seeds for
seeds purposes. In a Cober Gas Plant Rs. 15,55,000/- were
invested. This itemwas sought to be expl ained before us by
M. Tarkunde that this expenditure was incurred with the
help of the subsidy received fromthe State and the Centra
Governnments. The schene of the Gober Gas Plant was | aunched
for the pronotion of interest of market area. It is not
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explained as to how it was connected with the narketing
operations in the area and how much was the subsidy and what
portion of the ambunt was spent out of the narket fee
Income. Similarly in Annexure R-11l from the statenent of
i ncome and expenditure of the Haryana Board for the year
1975-76 it would appear that a sumof Rs. 1,28,70,662/- was
spent "on general inprovenent in MC and other notified
area and construction of F.A C.C." Apart fromthat the other
items of expenditure are a sum of Rs. 20,00,000/- in
purchase and acquisition of Iland for new nandies and Rs.
10, 00, 000/- and odd for purchase of I|and, construction of
building for Board's office and staff quarters in the
mandi es. Again in this year a sumof Rs. 95,00,000/- and odd
is showmn to have been spent on Gober Gas plant. It nmay be
inclusive of the figure of the wearlier year. Then from
Annexure R-1V, the statenent  for the year 1976-77, it wll
be found that a sum of rupees one crore was given as loan to
Haryana Electricity Board. We have taken sone of these itens
just by way of exanple to illustrate that the authorities
took full' liberty to treat the realisation fromnarket fee
as a general realisation of tax which they were free to
spent in any nmanner they liked for the purposes of the Act,
the devel opnment of the area, for giving a filling to
agricultural production and so forth and so on. The sooner
the authorities are nmade to realise the correct position in
law the better it will be for all concerned

But taking a reasonable and practicalr view of the
matter and on appreciation of~ the true picture of
justifiable and |egal expenditure - in relation to the market
fee incone, even though it had to be done on the basis of
sone reasonable guess work, ~we are not inclined to disturb
the raising of an inposition of the rate of narket fee upto
Rs. 2/- per hundred rupees by the various Market Conmittees
and the Boards both in the State of Punjab and Haryana.

After all, considerable development work seens to have been
done by many Mar ket
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Conmittees in their respective markets. The charging of fee
@Rs. 2/-, therefore, is justified and fit to be sustained.
We accordingly do it. As pointed out earlier the deal ers of
Haryana did not feel aggrieved when the H gh Court
mai ntai ned the raising of narket fee to the extent of Rs.
2/ - per hundred rupees. W are, however, not inclined to
uphold the raising of the fee fromRs. 2/- to Rs. 3/-, as on
the materials placed before us it is clear that thi's has
been done chiefly because of the wong inpression of |aw
that the amount of market fee can be spent for any
devel opnent work in the notified market area and specially
for the developnent of agriculture and the welfare of the
agriculturists. On the basis of the facts and figures placed
before us fromthe High Court records and also some new
materials filed here we have come to the conclusion that
there was no justification in raising the fee fromRs. 2/-
to Rs. 3/-. The Hi gh Court was wong in rmaintaining this
rise on an erroneous viewof the matter. W, therefore,
allow the appeals and the wit Petitions to the extent and
in the manner indicated above and direct the Market
Conmittees and the State Marketing Boards not to realize
market fee at the rate of Rs. 3/- per hundred rupees on the
basis of their inmpugned decisions and actions which have
been found to be invalid by us. W |eave the parties to bear
their own costs throughout

Before we part with these cases we would Ilike to
observe that in future if the narket fee is sought to be
rai sed beyond the rate of Rs. 2/-per hundred rupees, proper
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budgets, estinmates, balance-sheets showing the balance of
the noney in hand and in deposit, the estimted incone and
expenditure, etc. should carefully be prepared in the Iight
of this judgnment. It may be, as was submtted before us,
that it is not inperative either for the Market Committees
or the Board to prepare balance-sheets because their
accounts are audited by governnment auditors but for the
purposes of raising the market fee any further, the bal ance-
sheets will give a true picture of the position also with
the budgets and estinmates. Then, and then only there may be
a legal justification for raising the rate of the market fee
further to a reasonable extent. On draw ng of the correct
bal ance-sheets and framng of the correct estimates and
budgets the authorities as also the State Government will be
able to know the correct position and to decide reasonably
as to what extent the raising of the narket fee can be
justified taking on overall picture of the matter and
keeping in viewthe reason behind the restrictions of sales
tax law concerning the transactions of food-grains and the
ot her agricul tural produce.

N. V. K. Appeal' s and petitions all owed.
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