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ACT:

Constitution of India, 1950, Art. 32--Petition for the issue
of wit of habeas corpus--Date with reference to which
legality of detention may be tested.

Prisoners (Attendance in Courts) Act, 1955 s. 6 and its
provi so- - Scope of.

HEADNOTE

The petitioner was remanded to the District Jai |
Darj eel i ng, in connecti on with certain of f ences.
Thereafter, two charge 'sheets were filed against him and
others for various offences under the I.P.C., which were

triable exclusively by a Sessions Court, before the  Specia
Magi strate, Visakhapatnam The Special Magistrate i'ssued a
warrant for the production of the petitioner in hi's Court,
under s. 3(2) of the Prisoners (Attendance in Courts) Act,

1955, and the officer in charge of the, Dt. Jai

Darjeeling, sent the petitioner to the Court of the Special
Magi strat e, Vi sakhapat anam The petitioner was t hen
remanded to the Central Jail. Visakhapatnam pending the

di sposal of the. commttal proceedings.

In a petition for the issue of a wit of habeas corpus, the
petitioner contended that his initial detention inthe Dt.
Jail, Darjeeling, was illegal, because, (1)(a) it was
violative of Art. 22(1) (b) the concerned Magistrate in
Darjeeling had no jurisdictionto try the woffences in
connection wth which he was detained in Darjeeling and
hence coul d not order detention beyond 15 days; and (2) the
officer in charge of the Dt. Jail, Darjeeling should have
refused to conply with the warrant for production issued by
the Special Magistrate, Visakhapatnam by reason of s. 6 of

the Prisoners (Attendance in Courts) Act .
HELD: (1) As regards the earliest date with reference to
which the legality of detention challenged in a habeas

corpus proceeding nmay be examined, there are 3 Vviews,
nanely, (a) that it is the date on which the application for
habeas corpus is made to the Court, (b) that it is the date
of the return, and (c) that it is the date of hearing.
Whi chever be the correct view, the earliest of the dates
would be the date of filing of the application for habeas
cor pus. In the present case, the application was filed
after the petitioner was ordered to be detained in the ja




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 8

at Vi sakhapatnam Assum ng that there was sonme infirmty in
the detention in the jail at Darjeeling, that cannot
i nvalidate the subsequent detention off the petitioner in
the jail at Visakhapatnam The legality of the detention at
Vi sakhapatnam has to be judged on its own nerits.
Therefore, it is unnecessary to examne the legality of the
detention of the petitioner in the jail at Darjeeling. [283
t)-284 C

(2) Under s. 3(1) of the Prisoners (Attendance in Courts)
Act, the order contenplated is an order by a civil or
crimnal court, for the production of a detained person for
giving evidence. But the order contenplated by s. 3(2) is
an order of production of a person for answering a charge in
a crimnal court. Under s. 5, when an order of production
is made under s. 3(1) or (2), the officer in charge of a
prison shall cause the detained person to be taken to the
court where his attendance is required. Under s. 6, such
of ficer~ shall _—abstain fromconplying with the order of
production in certain circunstances. The proviso to the
section carves out an exception if the 3 conditions for its
applicability, Taid down in the proviso, are satisfied. The
first condition is that the order of production should be by
a crimnal court and the second is that the detained person
shoul d not be unfit to be renoved, and the

280

third is that the place where the evidence of the detained
person is required is not nore than 5 mles fromthe prison
where he is confined. [285 A-G

In the present case, the first two conditions are satisfied.
The 3rd condition can have no application where an order is
made by a crimnal court under s. 3(2) requiring production
for answering a charge. The fulfillnent of the first two
conditions would, in such a case, be sufficient to attract
the applicability of the Proviso, and to take the case out
of s. 6. Therefore, the officer in charge of the jail at
Darjeeling was bound to send the petitioner to the Court at
Vi sakhapat nam and he acted according to |aw. The subsequent
detention in the jail at Visakhapatnam pending trial nust be
held to be valid and a wit of habeas corpus  cannot be
granted where a person is conmitted to jail custody by a
conpetent court by an order which, prim facie, ~does not
appear to be without jurisdiction or wholly-illegal. [285 H
286 (G

BB R Rao v. State of Orissa, AIl.R 1971 S.C 2197,
fol | owed.

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition No. 205 of 1973.

Under Article 32 of the Constitution of India for issue of a
wit in the nature of habeas corpus.

N. H. Hi ngorani, for the petitioner.

P. K. Chatterjee, Sukumar Basu and G S. Chatterjee, for
respondents Nos. 1-5.

P. Ram Reddy and P. P. Rao, for respondent No. 6.

B. D. Sharma and S. P. Nayar, for respondent No. 7.

The Judgenent of the Court was delivered by

BHAGMTI, J., This is a wit petition by the petitioner
under Art. 32 of the Constitution challenging the legality

of his detention in the Central Jail, Vsakhapatnam and
praying for a wit of hebeas 'corpus for setting him at
liberty forthwith. The petitioner is one of t he
acknow edged | eaders of the Naxalite novement whi ch

originated in the area within Naxalbari, Kharabari and
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Phansi dewa police stations in Siliguri Sub-Division of
Darjeeling District of Wst Bengal sonme ten years ago. The

noverment represents arned revolt of the peasantry against
exploitation by |andhol ders and it seeks to achieve its end
by viol ent means cal cul ated to overthrow the denocratic pro-
cess. The petitioner, as one of the top leaders of this
noverment, was engaged in violent and anti-social activities
and was for quite sone tinme underground evading arrest by
the police. Eventually on 19th August, 1970 the petitioner
was arrested by the police alongwith some of his associates
froma hideout within the jurisdiction of Phansidewa police
station. A huge quantity of arms, amunition and expl osives
was found with the petitioner and his associates at the tine
of the arrest. Phansidewa PS case No. 3 was accordingly
regi stered agai nst the petitioner on 19th August, 1970 under
s.5 of the Expl osive Substances Act, s. 25 (1) (a) of the
Arms Act and ss. 120B, 121A, 122, 309 and 402 of the Indian
Penal Code. There was al so another case, nanely, Phansi dewa
P.S. Case No. 28 registered against the petitioner on 29th
June, 1967 under s. 412 read with s. 34 of the Indian Pena
281

Code. That case was under investigation at the tine when the
petitioner was arrested. Immediately after his arrest, on
the sane day, i.e., 19th August, 1970, the petitioner was
produced before the Sub-Divisional Magistrate, Siliguri. The
| ear ned Sub-Divisional Mgistrate, passed an order of remand
directing that the petitioner be detained in the District
Jail, Darjeeling and that he should be produced before the
Sub- Di vi si onal Magistrate, Darjeeling. The petitioner was
accordingly produced before the Sub-Divisional Mgistrate
Darjeeling from tine to tinme and orders of remand were
passed by the Sub-Divisional Magistrate, Darjeeling at the
interval of every fourteen days since theinvestigation in
P.S. Case No. 28 dated 29th June, 1967 and P.S. Case No. 3,
dated 19th August, 1970 was not conplete. It appears that on
16th January, 1970 first information report in respect of
certain crimnal offences alleged to have been commtted by
the petitioner and a | arge nunber of other co-conspirators
was |odged in Parvathipurampolice station and  after the
conpletion of the investigation, two charge-sheets were
filed against the petitioner and other 139 accused in the
Court of the Special Magistrate, Visakhapatnam on 12th
Cct ober, 1970 charging themw th offences under s. 120B read
with ss. 302, 395, 397, 121, 122, 123,-and 124A of the
Indian Penal Code. The of fences charged wunder ~ these two
charge-sheets were triable exclusively by the Court of
Sessions, and therefore, inquiry proceedi ngs under Ch. XVl
of the Cods of Crimnal Procedure were initiated by the
Speci al Magi strate, Visakhapatnam Since the petitioner, who

was accused No. 138 in these two crimnal cases, /'which
were nunbered as P.RC Nos. 1 and 2 of 1971, was under
r emand in the Di strict Jai l, Darj eel i ng pendi ng

investigation of the two Phansidewa P.S. cases, the Specia
Magi strate, Visakhapatnamissued on 30th May, 1972 a warrant
for production of the petitioner in his Court under s. 3,
sub-s. (2) of the Prisoners (Attendance in Courts) Act,
1955. The officer in-charge of the District Jai |
Darjeeling, in obedience to this warrant for production
sent the petitioner to the Court of the Special Magistrate,
Vi sakhapat nam on 14th June, 1972 and inmediately on
arrival, the petitioner was produced in the court of the
Speci al Judge, Visakhapatnam on 17th June, 1972. The
petitioner was remanded by the Special Judge, Vi sakhapatnam
from tine to time pending the disposal of the conmitta
proceedi ngs and pursuant to the orders of remand, the
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petitioner was detained in the Central Jail, Visakhapatnam
On 6th January, 1973, whilst under detention in the Centra
Jai |, Vi sakhapatnam the petitioner preferred a wit

petition wunder Art. 32 of the Constitution in this Court
challenging the Ilegality of his detention right from the
time of its inception and praying that he may be set free by
issue of a wit of habaas corpus. The District Magistrate,
Darj eel i ng, t he Sub- Di vi si onal Judi ci al Magi st r at es,
Siliguri, Kuerseon and Darjeeling the State of West Bengal
the Superintendent, Central Jail, Visakhapatnam and the Post
Master General, West Bengal were made respondents to the
wit petition. This Court ordered a rule nisi to be issued
on the wit petition but directed that the petitioner need
not be produced in person. The District Magi strat e,
Darjeeling and the State of West Bengal filed their return
to the rule

282
nisi on 19th April, 1973 and the Superintendent of Centra
Jail, Visakhapatnam filed his return to the rule nisi on

11th May, 1973.- Wen the wit petition reached hearing,
counsel appearing on behalf of the petitioner raised a
contention that the wit petition could not be heard by the
Court unless the petitioner was produced in person and his
argunent was that once rule nisi was issued, the Court was
bound to order production of the petitioner. Since, this
contention raised an /inportant question of law affecting the
practice of the Court while dealing with petitions for a
wit of habeas corpus, the Division Beach hearing the wit
petition referred this question for decision by t he
Constitution Bench. The wit petition was thereafter placed
before the Constitution Bench-and by a judgment delivered by
the Constitution Bench on 11th Septenber, 1973, it was held
that it was conpetent to the Court to dispense wth the
producti on of the body of the person detained while | issuing
rule nisi, and the rule nisi could be heard wi thout 'requir-
ing the body of the person detained to be brought before the
Court. On this view being taken by the Constitution Bench,
the wit petition again cane back to the Division Bench for
final disposal. |In the nmeantinme the conmittal proceedings
which were being held by the Special Judge, Vi sakhapat nam
against the petitioner and his other associates  concluded
and by an order dated 12th July, 1973 the petitioner and 66
other accused were conmuted to the court of Sessions to
stand their trial for various offences. The trial of this
Sessi ons Case, being Sessions Case No. 46 of 1973, is stil
pendi ng against the petitioner in the Court of the Second
Addi ti onal Sessions Judge, Visakhapatnam and the ~petitioner
is under detention in the' Central Jail,-Visakhapatnam
pursuant to the orders nmde by the Second  Additiona
Sessi ons Judge, Vi sakhapat nam pending trial
The |earned counsel appearing on behalf of the petitioner
put forward three grounds challenging the legality 'of the
detention of the petitioner and they may be briefly
summari sed as foll ows
A. The initial detention of the petitioner in
the District Jail, Darjeeling was illega
because he was detai ned w thout being infornmed
of the grounds for his arrest as required by
cl (i) of Art. 22 of the Constitution;
B. The Sub-Divisional Mgistrate, Darjeeling
had no jurisdiction to try the two Phansi dewa
P.S. cases against.the petitioner and he could
not, therefore, authorise the detention of the
petitioner under S. 157 of the’ Code of
Cri m nal Procedure for a term exceeding
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fifteen days in the whole. It was only the
Sub Divisional Magistrate Siliguri who had
jurisdiction to try the two Phansidewa P.S.
cases and he al one could renmand the petitioner
to custody after the expiration of the initia
period of fifteen days under S. 344 of the
Code of Crimnal Procedure. The orders of
remand under which the petitioner was

det ai ned
in the District Jail, Darj eel i ng wer e,
however, made by t he Sub- Di vi si ona
Magi strate, Darjeeling and the detention of
the petitioner in the District Court,
Darjeeling was, therefore illegal
283
C. The officer in charge of the District
Jail ;7 Darjeeling was bound to abstain from

complying with the warrant for production
i ssued by the Special Judge, Visakhapatnam by
reason of S. 6 of the Prisoners (Attendance in
Courts) Act, 1955 and the production of the
petitioner bef ore t he Speci al Judge,
Vi sakhapat nam  pursuant to such warrant for
production and his detention in the Centra
Jai |l ; Vi sakhapat nam were consequently w thout
the authority of |aw
Re G ounds A and B.
These two grounds relate exclusively to the legality of the
initial detention of the petitioner in the D strict Jail
Darjeeling. W think it unnecessary to decide them It is
now welt settled that the earliest date with reference to
which the legality of detention challenged in a habeas
corpus proceeding may be examined is the date on which the

application for habeas corpus is nmade to the Court, Thi s
Court speaking through Wanchoo, J., (as he then was) said in
A. K CGopalan v. CGovernment of India(l) : "It is well

settled that in dealing with the petition for habeas corpus
the Court is to see whether the detention on the date on

which the application is nade to the Court is legal, if
nothing mnore has intervened between the -date  of t he
application and the date of hearing”. In two early

deci sions of this Court, however, namely, Naranjan Singh v.
State of Punjab(2) and Ram Narain Singh v. State of Del hi(3)
a slightly different view was expressed and that view was
reiterated by this Court in B. R Rao v. State of Oissa(4)
where it was said : "In habeas corpus the Court is to have
regard to the legality or otherwi se of the detention at the
time of the return and not with reference to the institution
of the proceedings". And yet in another decision of /this
Court in Talib Husain v. State of Janmu & Kashmr(5) M.
Justice Dua, sitting as a Single Judge, presumably - in the
vacation, observed that "in habeas corpus proceedings the
Court has to consider the legality of the detention on the
date of the hearing”. of these three views taken by the
Court at different tines, the second appears to be nore in
consonance with the |Iaw and practice in England and may be
taken as- having received the | argest nmeasure of approval in
India, though the third view also cannot be discarded as
i ncorrect, because an inquiry whether the detention is | ega
or not at the date of hearing of the application for habeas
corpus would be quite relevant, for the sinple reason that
if on that date the detention is legal, the Court cannot
order release of the person detained by issuing a wit of
habeas corpus. But, for the purpose of the present case, it
is inmmaterial which of these three views is accepted as
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correct, for it is clear that, whichever be the correct
view, the earliest date with reference to which the legality
of detention may be examined is the date of filing of the
application for habeas corpus and the Court is not, to quote
the words of M. Justice Duain B. R Rao v. State of
Oissa,(4) "concerned with a date prior to the-initiation of
the proceed-

(1) [1966]2 S. C R 427 (2) [1952] s. C R 395

(3) [1953] S. C R 652 (4 A 1. R 1971 s. C 2197

(5 A 1. R 1971 S C 62
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ings for a wit of habeas corpus”. Now the wit petition in

the present case was filed on 6th January, 1973 and on that
date the petitioner was in detention in the Central Jail
Vi sakhapat nam The initial detention of the petitioner in
the District Jail, Darjeeling had come to an end |ong before
the date of the filing of the wit petition. It is,
therefore, unnecessary to exam ne the legality or otherw se
of the detention of the petitioner in the District Jail
Darjeeling. The only question that calls for consideration
is whether the detention of the petitioner in the Centra
Jail, Visakhapatnamis legal or not. Even if we assune that
grounds A and B are well founded and there was infirmty in
the detention of the petitioner in the District Jail, Dar-
jeeling, that cannot invalidate the subsequent detention of
the petitioner in the Central Jail, Visakhapatnam See para
7 of the judgnent of this Court in B. R Rao v. State of
Oi ssa, (4). The' legality of ~the detention of t he
petitioner in the Central Jail, Vi sakhapatnam would have to
be judged on its own nerits.. W, therefore, consider it
unnecessary to enbark on a discussion of grounds A and B and
decline to decide them

Re : Gound 'C

The only question which, therefore.  requires to be
consi dered is whether the detention of the petitioner in the
Central Jail, Visakhapatnamis illegal. Now the legality of
this detention is challenged on the ground that by reason of
S. 6 of the Prisoners (Attendance in Courts) Act, 1955 the
officers in charge of the District. Jail, Darjeeling was
bound to abstain fromconmplying with the warrant for  produc-
tion issued by the Special Mgistrate, Visakhapatnam and was
not entitled to send the petitioner to the Court of Specia
Magi strate, Visakhapatnamin conpliance with such  warrant
for production. This ground is wholly w thout substance.

It overlooks the Proviso to s. 6 of the Act. |In order to
arrive at. a proper interpretation of s. 6 wth the,
Proviso, it is necessary to have a look at ss. 37and 5 as
wel | . Sub-s. (1) of s. 3 provides that any civil or
crimnal court may, if it thinks that the evidence of any
person confined in any prisonis material in any natter

pending before it, make an order in the formset ‘forth in
the First Schedule, directed to the officer in charge of
the, prison. It is clear fromthis sub-section as well as
the form set out inthe First Schedule that the order
contenpl ated by this sub-section is an order for production
of a person detained, in any prison for giving evidence and
such an order may be nmade by a civil court or a crimna
court. Section 3, sub-s. (2) provides for a different
situation. It says that any crimnal court may, if a charge
of an offence against a person confined in any prison is
nmade or pending before it,, nmake an order in the form set
forth in the second Schedule directed to the officer in
charge of the prison. The order contenplated in this sub-
section-and that is evident also fromthe formset forth in
the Second Schedul e-is an order of production for answering
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a charge and exhypothesi that can only be by a crimna
court. The warrant for production in the present case was
under s. 3, sub-s. (2) as the petitioner was adnittedly
required to be produced before the Special Magistrate,
Vi sakhapat nam f or answering the charges agai nst him

285

Now, when an order of production is nade under sub-s. (1) or
sub-s. (2) of s. 3, what is to happen ? That is provided in
S. 5 which says that upon delivery of such order of
production to the officer in charge of the prison, that
officer shall cause the person named in the order to be
taken to the Court in which his attendance is required so as
to be present in the Court at the tine nentioned in the

or der. The nmain part of s. 6, however, sets out certain
circunstances in whichthe officer in charge of the prison
shall abstain from conplying with the order of production
It reads :

"6. Oficer in 'charge of prison when to
abstain from carrying out order-Were the
person in respect of whoman order is nmde
under section 3-

(a) is, in accordance with the rules made in
this behalf,  declared to be unfit to be
renmoved fromthe prison where he is confined
by reason of sickness or other infirmty; or

(b) i’s under committal for trial; or

(c) i s under remand pending trial or pending
a prelimnary investigation; or

(d) is in custody for a period which would

expire before the expiration of the tine
required for renmoving himunder this Act and
for taking himback to the prison in which he
is confined;
the officer in charge of the prison  shal
abstain fromcarrying out the order and shal
send to the Court from which the order had
been issued a statenent of reason.-, for so
abstaining : "
But there is a proviso to this section’ which
carves out an exception in the following terns
"Provided that such officer as aforesaid shal
not abstain where-
(i) the order has been nade by a crinina
Court; and
(ii) the person nanmed in  the order is
confined wunder committal for trial ~ or under
remand pending trial or pending a prelimnary
i nvestigation and is not decl ar ed in
accordance with the rules nade in this behalf
to be wunfit to be removed from the prison
where he is confined by reason of sickness or
other infirmty; and
(iii) the place,. where the evidence of the
person naned in the order is required is not
nore than fives mles distant fromthe prison
in which he is confined."
Now there can be no dispute that the petitioner in respect
of whom the warrant for production was issued by the Specia
Magi strate, Visa
6--L954Sup.C. 1./ 74
286
khapat nam wunder S. 3, sub-s. (2) was under renand pending
prelimnary investigation in the two Phansidewa PS cases,
and therefore, under the main provision in s. 6, the officer
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in charge of the District Jail, Darjeeling was bound to
abstain from conplying with the warrant for production

unl ess, of-course, the Proviso was applicable. The Proviso
lays down three conditions for its applicability. The two
conditions set out incls. (i) and (ii) were admttedly
sati sfied. The only question could be about the condition
in cl. (iii), but that condition has obvi ously no
application in case of an order of production under sub-s.
(2) of s. 3. Clause (iii) posits an order of production for
giving evidence nade under sub-s. (1) of s. 3. It is only
where such an order of production is nade that the condition

incl. (iii) can apply. It can have no application where an
order is made by a crimwnal court under sub-section (2) of
s. 3 requiring production for answering a charge. 1In such a
case, t he condition in cl. (iii) would be wholly
i nappropriate and would -not have to be satisfied. The
fulfillment of the conditions set out in cls. (i) and (ii)
woul d in that case be sufficient to attract the
applicability of ~the Proviso. Here the warrant for

production ~was adnmttedly issued under sub-s. (2) of s. 3
and therefore the only requirenent for bringing the Proviso
into operation was the fulfillnment of the conditions set out
in cls. (i) and (ii). These two conditions were clearly
satisfied and the Proviso was accordingly attracted and it
took the case out of the main provision in.s. 6. The officer

in charge of the District Jail, Darjeeling was, therefore,
bound to send the petitioner to the Court of the Specia
Magi strate. Vi sakhapatnamin conpliance with the warrant

for production and he acted according to |law.in_ doing so.
The, production of the petitioner before the Special Judge,
Vi sakhapatnam could not, therefore, be said to bhe illega
and his subsequent detention in the Central Jai |
Vi sakhapatnam pursuant to the orders made by the Specia
Judge, Visakhapatnam pending trial nmust be held to be
val i d. This Court pointed out-in B. R Rao v. State of
Oissa(4) that a wit of habeas corpus cannot be  granted
"Where person is conmitted to jail custody by a conpetent
court by an order which prina 'facie does not appear to be
without jurisdiction wholly illegal". The present case is
clearly covered by these observation and the petitioner is
not entitled to a wit of habeas corpus to free him from
det enti on.

The writ petition is accordingly dismssed and the rule nisi
i s di scharged.

V. P. S

Petition dism ssed.
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