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CASE NO. :
Appeal (civil) 1271 of 2006

PETI TI ONER
The Haryana State Agricul tural Marketing Board

RESPONDENT:
Subhash Chand & Anr.

DATE OF JUDGVENT: 24/02/2006

BENCH
S.B. Sinha & P.K Bal asubranmanyan

JUDGVENT:
JUDGMENT
[Arising out of SLP (C) No. 11804 of 2004]

S.B. SINHA J:
Leave granted.

The respondent was appoi nted on contractual basis as an Arrival

Record Cerk. Such appointnents were made during paddy seasons. The
period of first appointnent was from 17.10.1997 to 15.1.1998. Again in the
next wheat season he worked under the appellant from4.4.1998 to 1.7.1998.
He was again appointed vide order dated 11.9.1998 and worked from

16.9.1998 till 13.12.1998. The terns and conditions of service as contained
in the order dated 11.9.1998 in regard to the appellant are as under

"1, That the appointnment will be on

consol i dated wages at he rate of Rs. 1536/- P.M No

ot her all owances will be adm ssible.

2. The period of engagenent-will be 89 days.

3. Servi ces can be term nated/di spensed at any

time without assigning any notice and reason and

this will not confer any right for his/her being

consi dered for regul ar appointnment.

4. He/she will not entitle to any | eave except
one day casual |eave for each conpl ete nonth.

5. The unavail ed casual |eave shall |apse on the
| ast day of cal endar year.

6. Hi s/ her appoi ntnent on contract basis shal
not confer upon any right for regularization of
appoi nt nent .

7. He will be bound by office secrecy act and
shall be required to maintain decorumas is expected
under conduct rul es of the Board.

8. H's retention on contract basis shall firmthe
performance in the job assigned to him He wll

have to join the duty within 100 days fromthe date

of issue of this order failing which the engagenent
will stand cancelled automatically."

After termnation of his services, the appellant raised an industria
di spute. The CGovernnent of Haryana nade a reference thereof purported to
be in exercise of its jurisdiction under Section 10(1) (c) of Industria
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Di sputes Act, 1947 (herein after referred to as "the Act’) to the Industria

Tri bunal -cum Labour Court, Panipat. It was registered as Reference No.

383 of 2000. Both parties filed their respective witten statenents before the
Labour Court.

One of the disputes related to the total nunber of days of work

conpl eted by the workman in twelve nonths prior to the date of

term nation of his services. The appel | ant contended that the respondent
had worked for 208 days whereas the contention of workman was that he
had worked for 356 days.

The Labour Court inter alia held that the term nation of services of the
wor kman was in violation of the provision of Section 25-G of the Act and
the managenment took recourse to unfair |abour policy.

A wit petition filed by the appellant herein before the H gh Court of
Punj ab and Haryana being Civil Wit Petition No. 14737 of 2003 was
di sm ssed by a Division Bench summarily. The appellant is, thus, before us.

M. Neeraj Kunmar Jain, |earned counsel appearing on behalf of the

appel | ant -raised a short question in- support of this appeal. It was contended
that the Labour Court as well as the H gh Court conmitted a nmanifest error
in passing the inpugned judgnent insofar as they failed to take into
consideration the definition of retrenchment as contained in Section 2 (00)
(bb) of the Act. It was urged that the High Court failed to take into

consi deration that Chapter VA of the Industrial Disputes Act and
consequently the Fifth Schedul e appended to this Act woul d have no
application herein. M. Jain subm-tted that Labour Court committed an
illegality in comng to the conclusion that workmen junior to the respondent
had been retrained in service as those enpl oyees were surplus enpl oyees

and were retained under the directions of the State Governnent.

M. Mahabir Singh, |earned senior counsel appearing on behalf of the
respondent, on the other hand, would contend that in view of the fact that the
wor krmen junior to the respondent were retained in service the provisions of
Section 25-G besides 25-H of the Act had clearly been breached. It was
submitted that the action on the part of the appellant anounts to unfair
| abour practice and in this behalf our attention has been drawn to clauses (b)
and (d) of ItemNo. 5 as also clause (10) of the Fifth Schedule of the
Industrial Disputes Act. It was also subnmitted that pursuant to the directions
of the H gh Court the respondent has not yet been reinstated with entire
wages and thus this Court should not exercise its discretionary jurisdiction
under Article 136 of the Constitution of India. 'Retrenchnent’ has been
defined in Section 2 (00) of the Act to nean:

"\005.2 (00) \026 'retrenchnment’ neans the term nation
by the enpl oyer of the service of a workman for

any reason whatsoever, otherw se than as a

puni shnment inflicted by way of disciplinary action,

but does not include \026

(a)-(h) XXX XXX XXX

(bb) \026 term nation of the service of the workman
as a result of the non-renewal of the contract of
enpl oyment between the enpl oyer and the

wor kman concerned on its expiry or of such

contract being terminated under a stipulation in
that behal f contained therein;"

It is the contention of the appellant that the respondent was appoi nted
during the 'wheat season’ or the ’'paddy season’. It is also not in dispute that
the appellant is a statutory body constituted under the Punjab and Haryana
Agriculture Produce Marketing Board Act. In terms of the provisions of the
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said Act, indisputably, regulations are franed by the Board |ayi ng down
terns and conditions of services of the enpl oyees working in the Market
Conmittees. A bare perusal of the offer of appointnent clearly goes to

show t hat the appointments were nade on contract basis. It was not a case
where a workman was continuously appointed with artificial gap of 1 day
only. I ndi sputably, the respondent had been re-enployed after term nation

of his services on contract basis after a consideration period (s).

In Municipal Council, Sanrala v. Raj Kumar [Civil Appeal Nos.299-

300 of 2006] disposed of on 6th January, 2006, wherein, in the offer of
appointnent it was specifically averred that "his services will be availed til
it is considered as fit and proper and necessary. After that his services wll
be di spensed with", which was accepted by the enployee by affirm ng an
affidavit to the effect that he would not have any objection, if Minicipal

Cor poration di spensed with his services and thereby acknow edged its right

to that effect, this Court held

"Cl ause (00)(bb) of Section 2 contain an

exception, It is in tw parts.  The first part contenplates
term nati'on of service of the workman as a result of the
non-renewal of the contract of enploynment or on its

expiry; whereas the second part postulates term nation of
such contract of enployment in terms of stipulation
contained in that behal f\005"

[ See al so Punjab State Electricity Board. v. Darbara Singh \026 (2006) 1 SCC
121 and Ki shore Chandra Sanal v. Oissa State Cashew Devel opnent
Cor pn. Ltd., Dehnkanal . \026 (2006) 1 SCC 253]

The question as to whether Chapter VA of the Act will apply or not
woul d dependent on the issue as to whether an order of retrenchnent cones
within the purview of Section 2 (00) (bb) of the Act or not. If the ternination
of service in view of the exception contained in clauses (bb) of Section
2(o00) of the Act is not a 'retrenchnent’, the question of applicability of
Chapter VA thereof would not arise.

Central Bank of India V. S. Stayam & Ors. [1996 (5) SCC 419],
wher eupon reliance was placed by M. Singh, is itself an authority for the
proposition that the definition of 'retrenchnent’ as contained in the said
provision is wide. Once it is held that having regard to the nature of
term nation of services it would not cone within the purview of the said
definition, the question of applicability of Section 25-G of the Act does not
ari se.

In State of U P. V. Neeraj Amasthi & Ors. ~[2006 (1) SCC 667]
wherein this Court upon taking into consideration the provisions of the UP
Agricultural Produce Markets Board (O ficers and Staff Establishnent)
Regul ations, 1984 held that it is not permssible to regularize the services of
the enpl oyees al though they m ght have worked for nore than 240 days
within a period of twelve nonths precedi ng such ternination

In Regi onal Manager, SBlI V. Rakesh Kumar Tewari [2006 (1) SCC
530] a distinction was nade between the provisions of Sections 25-G and
25-Hin the follow ng terns:

"\ 005No conditions of services were agreed to and
no letter of appointnent was given. The nature of
the respondents’ enployment was entirely ad hoc.
They had been appoi nted wi thout considering any
rule. It would be ironical if the persons who have
benefited by the flouting of the rules of

appoi ntnent can rely upon those rul es when their
services are dispensed with."
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Rel i ance placed by M. Mhabir Singh upon Fifth Schedul e of the
Industrial Dispute Act is again of no assistance. Causes (b), (d) of Item No.
5 as also clause (10) of the Fifth Schedule are as under

"5. To discharge or disnss workmen \ 026

* % % * % % * % %

(b) not in good faith, but in the col ourabl e exercise
of the enployer’s rights;

* k% * k% * k%

(d) for patently fal se reasons;

(10) to enploy workmen as "badlis", casuals or
tenmporaries and to continue themas such for
years, with the object of depriving them of the
status and privil eges of permanent workmen."

No _case has been made out for attracting O auses (b) and (d) of item
No. 5. As regard applicability of clause (10) thereof, we may notice the
meani ng of ’'status’ and ’privilege’.

In P. Ramanatha Aiyar’s Advanced Law Lexicon, 3rd edition, Volune
4, at page 4469, the expression "status" has been defined as under

"Status is a nuch discussed term which, according to the
best nmpbdern expositions, includes the sumtotal of a
man’ s personal rights and duties (Sal nond,

Jurisprudence 253, 257), or, to be verbally accurate, of
his capacity for rights and duties. (Holland,
Jurisprudence 88).

The status of a person means his personal |egal
condition only so far as his personal rights and burdens
are concerned. Dugganna v. Ganeshayya, Al R 1965

Mys 97, 101. [Indian Evidence Act (1 of 1872), S. 41]

In the | anguage of jurisprudence status is a condition of
menbership of a group of whicih powers and duties are
exclusively determ ned by | aw and not by agreenent

bet ween the parties concerned. (Roshan Lal v. Union

1967 SLR 832)."

[See also the judgment of this Court delivered in BHEL & Anr.  v.
B.K Vijay & Ors., 2006 (2) SCALE 195]

The word ’privil ege’ has been defined, at page 3733, as under
"Privilege is an exenption from sonme duty, burden; or
attendance to which certain persons are entitled; froma
supposition of Law, that the stations they fill, or the
of fices they are engaged in, are such as require all their
care; that therefore, without this indul gence, it would be
i npracticabl e to execute such offices, to that advantage
whi ch the Public good requires.

A right or imunity granted as a peculiar benefit;
advant age or favour; a peculiar or personal advantage
or right, especially when enjoyed in derogation of a
conmon right.

Immunity fromcivil action may be described al so as a
privilege, because the word "privilege" is sufficiently
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wide to include an i munity.

The word ’'privilege’ has been defined as a particul ar
and peculiar benefit or advantage enjoyed by a person

Privileges are liberties and franchises granted to an
of fice, place, town or manor, by the King' s great
charter, letters patent, or Act of Parlianent."

In view of the aforenentioned definitions of the expressions ’status’
and 'privilege’ it must be held that such 'status’ and 'privilege nust
emanate froma statute. If legal right has been derived by the respondent
herein to continue in service in terns of the provisions of the Act under
whi ch he is governed, then-only, the question of depriving himof any status
or privilege wouldarise: Furthernore, it is not a case where the respondent
had worked for years. ~ He has only worked, on his own show ng, for 356
days whereas according to the appellant he has worked only for 208 days.
Therefore, Fifth Schedule of the Industrial Disputes Act, 1947 has no
application inthe instant case.” In view of the above, the dispensing with of
the engagenent of the respondent cannot be said to be unwarranted in | aw

For the foregoing reasons, we are of the opinion that the inmpugned

j udgrment cannot be /sustai ned which is set aside accordingly. The Award of
the Industrial Tribunal-cum Labour Court is set aside. In the facts and
ci rcunst ances of the case, the parties shall bear their own costs.

The appeal is allowed accordingly.




